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Fa&oo  vs.  Millbr. 

(160  Massachusetts,  22S.) 

Next  of  kin. — Time  of  determining. 

A  gift  over  to  next  of  klD  and  to  certain  otber  legatees  after  tertnl- 
mttlon  of  a  pardcolar  estate,  held  to  refer  to  those  who  should  be 
next  of  kin  at  the  termination  of  tbe  particular  estate. 

Apfeai.  from  a  judgment  of  the  Supreme  Judicial 
Court  of  Hampshire  County. 

A.  J.  Fargo,  pro  se,  read  the  papers  in  the  case. 

E.  P.  Eendrick,  for  the  testatrix's  brother  and  sis- 
ter, and  her  husband's  nephew  and  nieces. 

C.  H.  Van  Alstine  (of  Wisconsin),  for  Nathaniel  W. 
MiUer. 

J.  C.  Hammond,  for  the  husband's  grand-nephews 
and  grand-nieces. 

P.  Fuller  (of  New  York),  for  Frederick  A.  Miller. 

Field,  J.  The  will  of  Mrs.  Wells  was  written  by  her- 
self, and  is  dated  June  2,  1886.  She  died,  without  is- 
sue, April  4,  1887.  Her  father,  two  brothers,  one  sis- 
ter, and  one  nephew,  son  of  a  deceased  brother,  sur- 
vived her.  She  was  a  widow,  her  husband  having  died 
FebniaiT  8,  1872.     There  is  no  mention  of  her  mother. 
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but  it  is  CTident.tiat  she  bad  died  before  the  will  was 
made.  The.age^:'of  the  testatrix  does  not  appear  from 
the  papers; -laut  there  is  no  doubt  that  she  did  not  con- 
template_'tile*' possibility  of  marrying  again,  and  of  hav- 
ing chihken-  The  nearest  blood  relations  of  her  hus- 
iHifid)  living  at  the  time  of  her  death,  were  one  nephew 
^pd  peven  nieces,  and  the  children  of  a  niece  who  had 
,-  "■dif^ed.  The  will  puts  all  her  property  in  trust  for  her 
■-jfather,  if  he  should  survive  her,  with  directions  to  the 
■•  tmstees  to  give  him  the  use  of  it,  "or  as  much  of  it  as 
he  shall  need  for  his  comfortable  support,"  during  his 
life,  "  provided  he  remains  unmarried  and  shall  himself 
pay  towards  the  support  "  of  himself  one  thousand  dol- 
lars annually.  The  will  also  provides  that  "in  case 
the  income  from  my  estate,  added  to  the  one  thousand 
dollars  which  shall  be  paid  by  my  father,  said  Alvah, 
should,  by  losses,  changes,  or  any  loss,  be  insufficient 
for  his  comfortable  maintenance,  I  will  and  direct  the 
whole  estate,  both  real  and  personal,  shall  be  freely  but 
judiciously  used  for  his  ease,  beneOt,  and  comfort." 
T^e  will  also  directs  the  trustees  to  \mj  to  her  father, 
^'  for  his  sole  and  separate  use,  as  long  as  he  shall  live, 
an  annuity  of  one  hundred  dollars,  payable  quarterly." 
With  reference  to  the  future  marriage  of  her  father, 
the  provision  is  as  follows:  "Shall  [shoidd]  such  a 
thing  occur  as  his  marriage  at  his  advanced  age,  which, 
though  possible,  is  still  very  improbable,  I  direct  my 
tmstees  at  once  to  proceed  with  the  distribution  of 
my  estate  in  the  same  manner  as  if  my  father  were  de- 
■eeased."  The  will  further  provides,  that,  "at  the  de- 
cease or  marriage  of  my  father,  said  Alvah,  Senior,  I  di- 
rect my  said  trustees  to  pjiy"  to  various  persons  named 
various  sums  of  money,  in  all  amounting  to  about 
^14,000,  and  "  to  set  apart  and  create "  five  separate 
trust  funds,  in  all  amounting  to  f  10,000.  The  persons 
to  whom  legacies  in  money  are  thus  given  include  the 
children  of  the  deceased  niece  of  her  husband,  and  her 
nephew,  the  son  of  her  deceased  brother;  and  the  per- 
sons to  whom  the  income  of  these  trust  funds  ie  given 
for  life  include  her  brother,  Alvah  Miller,  Jr.,  and  her 
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sister.  The  income  of  the  trust  fund  for  her  sister  ia  to  be 
^'  judiciously  applied  for  her  comfort  in  her  inyalid  condi- 
tion so  long  as  she  shall  live,"  ..."  and  upon  her  decease 
the  trust  so  created  shall  cease,  and  the  said  fund 
shall  be  paid  over  and  transferred  to  my  next  of  kin, 
for  their  own  benefit,  and  subject  to  their  own  control, 
share  and  share  alike."  The  remaining  trust  for  per- 
sons are,  iu  effect,  that  the  net  annual  income  shall 
in  each  case  be  paid  and  applied  "  to  the  use  and  bene- 
fit "  of  the  beneficiary  so  long  as  he  or  she  shall  live, 
and  upon  his  or  her  decease  "the  trusts  so  created 
shall  cease,  and  the  said  fund  shall  be  paid  over  and 
form  a  part  of  my  estate,  to  be  hereinafter  disposed  of." 
The  residuary  clause  was  as  follows:  "Subject  to  the 
provisions  hereinbefore  made  by  way  of  legacies,  and 
to  the  creation  of  the  trust  hereinbefore  specified,  all 
of  which  are  to  be  ratably  diminished  in  case,  by  any 
unforeseen  occurrence,  my  estate  should  be  so  dimin- 
ished as  not  to  amount  to  the  aggregate  bereinbefore 
disposed  of,  I  give,  devise,  and  bequeath  all  the  rest, 
residue,  and  remainder  of  my  entire  estate,  both  real 
and  personal,  unto  the  next  of  kin  of  my  dear  husband, 
the  late  John  H.  Wells,  and  to  my  next  of  kin,  in  the 
proportion  of  two-thirds  of  the  amount  to  my  next  of 
kin,  and  one-third  to  the  next  of  kin  of  my  late  hus- 
band, the  said  John  H.,  the  larger  part  to  my  next  of 
kin,  as  from  my  family  and  kin  my  estate  has  been  in 
this  proportion  enlarged."  The  father  of  the  testatrix, 
Alvah  Miller,  Sr.  died  March  24,  1888,  never  having 
married  again,  leaving  a  will  in  which  he  gave  all  the 
residue  of  his  estate  to  his  two  sons,  Augustus  Miller 
and  Alvah  Miller,  Jr.  Augustus  Miller  died  December 
28, 1888,  leaving  a  son,  Nathaniel  W.  Miller,  one  of  the 
defendants.  The  executors  of  Mrs.  Wells  have  paid  all 
debts  and  legacies,  have  set  apart  the  amounts  di- 
rected for  the  trust  funds,  and  have  settled  their  ac- 
counts in  the  probate  court;  and  there  remains  in  their 
hands  for  distribution  a  balance  of  ?4,000.  There  is 
also  valuable  real  estate. 
The  principal  question  is  whether  the  n^t  of  kin  of 
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the  testatrix,  and  of  her  deceased  husband,  who  take 
under  the  residuary  clause,  are  those  persons  who  w««- 
living  and  next  of  kin  at  the  time  of  her  deatlt,  or  those 
who  were  such  at  the  time  of  the  death  of  her  father. 
If  her  next  of  kin  are  determined  as  of  the  time  of  her 
death,  her  father  would  be  her  sole  next  of  kin,  and  he 
would  have  been  the  sole  distributee  and  sole  heir  of 
her  estate,  if  she  had  died  intestate.  It  is  manifest, 
we  think,  that  the  testatrix  never  intended  that  he 
should  receive  absolutrfy  any  of  her  property,  beyond 
that  given  to  him  for  his  life,  and  that  she  intended 
that,  if  he  married,  he  should  cease  thereafter  to  re- 
ceive any  benefit  from  her  estate.  The  legacies  were 
to  be  paid,  and  the  five  trust  funds  were  to  be  created 
and  set  apart,  at  the  decease  or  marriage  of  the  father. 
The  first  trust  so  to  be  created  was  to  continue  during 
the  life  of  the  sister  of  the  testatrix;  and  upon  her  de- 
cease the  fund  was  to  be  paid  over  to  the  next  of  kin  of 
the  testatrix,  share  and  share  alike.  This  contem- 
plates that  there  might  be  more  than  one  next  of  kin, 
and  that  they  should  take  equal  shares. 

It  is  possible  that  the  testatrix  did  not  know  the  pro- 
visions of  our  statutes  concerning  the  descent  of  real,  or 
the  distribution  of  personal,  property;  but  it  cannot  be 
presumed  that  she  did  not  know  who  her  nearest  kin- 
dred were.  It  is  also  possible  that  she  did  not  know 
the  distinction  between  vested  and  contingent  remain- 
ders, or  between  rights  of  property  and  rights  of  pos- 
session and  enjoyment,  and  that,  having  written  down 
all  the  specific  provisions  she  wished  to  make,  she  use<l 
general  phrases  in  the  residuary  clause,  without  con- 
sidering what  they  meant,  or  might  mean  in  the  vari- 
ous contingencies  which  might  hapi>en.  The  primary 
rule  is  that  a  will  is  to  be  construed  according  to  the 
intention  of  the  testator,  as  expressed  in  it,  if  that  in- 
tention can  be  ascertained  with  reasonable  certainty. 
Whatever  force  may  be  given  to  artificial  rules  of  con- 
struction, it  is  certainly  an  objection  of  some  weight 
against  any  particular  construction  that  it  leads  to  a 
result  which  the  testator  coold  not  have  intended.    In 
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Abbott  T.  Bradstt-eet  (3  Allen,  587,  589),  it  is  said  in  the 
opinion  that  "  the  rule  is  well  settled,  as  a  general  rule 
of  construction,  that  a  bequest  or  devise  to  '  heirs '  or 
'  heirs  at  law '  of  a  testator  will  be  construed  as  refer- 
ring to  those  who  are  such  at  the  time  of  the  testatorli 
-decease,  unless  a  different  intent  is  plainly  manifested 
by  the  will;"  that  "where  such  an  intent  is  plainly 
naanif ested,  it  will,  of  course,  prevail ;"  and  that  "  this 
rule  is  a  coDsequence  of  the  preference  which  the  law 
gives  to  vested  over  contingent  remainders."  The  rule 
is  undoubtedly  the  same  when  the  devise  or  bequest  is 
to  the  next  of  kin  of  the  testator  as  when  it  is  to  the 
heirs  of  the  testator.  The  cases  on  this  subject  are 
toUected  in  the  opinion  in  Abbott  v.  Bradstreet,  and  sub- 
sequent decisions  have  emphasized  the  rule  there 
stated.  (Minot  v.  Tappan,  122  Mass.  535,  536;  Dove  v. 
Torr,  128  Mass.  38;  Minot  v.  Harris,  132  Mass.  528; 
WhfUl  V.  Converse,  146  Mass.  345.)  In  Abbott  v.  Brad- 
street,  it  is  also  said  that  "it  has  been  held  in  some 
■cases  that  if  there  is  a  gift  to  a  person  for  life,  with  re- 
mainder to  the  testator's  next  of  kin,  and  the  person 
taking  the  life-estate  is  the  sole  next  of  kin  at  the 
death  of  the  testator,  the  remainder  will  be  considered 
as  given  to  the  persons  answering  the  description  at 
the  termination  of  the  estate  for  life,"  and  that  this 
class  of  cases  as  well  as  another  in  which  the  first  lega- 
tee is  only  one  of  the  next  of  kin,  "  are  generally  recog- 
nized as  exceptional,  and  the  construction  adopted  is 
usually  strengthened  by  some  special  circumstances  in- 
dicative of  intention."  In  Minot  v.  Tappan  it  is  said 
that  the  fact  that  the  life-tenant  is  one  of  the  heirs  at 
law  of  the  testator  at  the  time  of  his  decease  "  does  not 
take  the  case  out  of  the  general  rule."  See  Bullock  v. 
DoKncs,  (9  H.  L.  Caa.  1.);  Mortimore  v.  Mortimore  (Ij.  R. 
.  4  App.  Cas.  448);  Elmsley  v.  Young  (2  Mylne  &  K.  82, 
780).  Whether,  if  the  life-tenant  were  the  sole  next  of 
kin  or  heir  of  the  testator  when  the  will  was  made,  and 
would  continue  to  be  such  if  he  survive  the  testator, 
and  this  were  known  to  the  testator,  this  fact  alone 
would  be  sufficient  to  show  that  the  testator  did  not  in- 
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tend  to  include  him  in  a  gift  of  tlie  remainder  to  the 
heirs  or  next  of  kin  of  the  testator  cannot  be  consid- 
ered as  free  from  doubt.  See  Lees  v.  Massey  (3  De  Gex, 
F.  &  J.  113;  2  Jarm.  Wills,  5th  Ed.  132,141);  Cusaek  v. 
^ood  (24  Wkly.  Rep.  391). 

In  the  present  case  the  distribution  of  the  whole  es- 
tate was,  by  the  terms  of  the  will,  to  be  postponed  till 
the  death  or  marriage  of  the  father.  There  is  no  refer- 
ence in  the  will  to  the  statutes  of  distribution.  Such 
a  reference  has  sometimes  been  regarded  as  a  circum- 
stance indicating  that  the  testator  intended  tliat  his 
next  of  kin  should  take  as  of  the  time  of  his  death,  be- 
cause the  persons  who  are  distributees  under  the  stat- 
ute take  from  that  time.  The  l^acy  to  the  father 
would,  of  course,  be  of  no  effect,  if  he  died  before  the 
testatrix;  but,  if  he  survived  her,  she  intended  that  he 
should  not  marry  and  retain  any  benefit  from  her  will. 
She  contemplated  the  possibility  that  the  whole  of  her 
estate  might  be  consumed  In  taking  care  of  her  father, 
and  that  the  legacies  to  otters  might  never  be  paid,  or 
th-e  special  trust  funds  set  apart.  The  reason  which 
she  gives  for  dividing  the  residuum  of  her  estate  be- 
tween the  next  of  kin  of  her  husband  and  those  of  her- 
self in  the  proportion  of  two-thirds  and  one-third  is 
that  "  from  my  family  and  kin  my  estate  has  been  in 
this  proportion  enlarged."  This  does  not  show  that 
she  contemplated  that,  if  her  father  survived  her,  he, 
or  only  those  claiming  under  him,  should  take  the  oue- 
tliird.  We  think  that  there  are  significant  indications 
in  the  will  that  the  testatrix  did  not  intend  that  her  fa- 
ther should  tJike  any  part  of  the  residue  as  her  next  of 
kin,  and  that  she  did  intend  that  the  residue  should  be 
distributed  as  of  the  time  of  his  death  or  marriage,  and 
that  the  next  of  kin  should  be  ascertained  as  of  that 
time,  besides  the  fact  that  the  use  of  the  whole  estate, 
and,  if  necessary,  portions  of  the  principal,  had  been 
given  to  him  for  life,  or  until  he  married;  and,  in  our 
opinion,  the  Avill  should  receive  this  construction.  See 
Knowlton  v.  Sanderson  (141  Mass.  323).  As  the  next  of 
kin  of  the  testatrix  must  be  ascertained  as  of.the  death 
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of  her  father,  the  next  of  kin  of  her  huaband  must  be 
aBcertained  as  of  the  same  time.  In  determining  the 
meaaicg  of  the  words  "  next  of  kin,"  we  see  nothing  in 
the  will  bj  which  this  case  can  be  distinguished  from 
Sicasey  t.  Jaques  (Hi  Mass.  135).  Those  persona  wht> 
were  living,  and  were  the  nearest  blood  relations  of  her 
husband  and  of  herself  at  the  time  of  the  death  of  her 
father,  or  their  legal  representatiyes  if  they  have  since 
deceased,  are  entitled  to  the  residue  in  the  proportion, 
declared  in  the  will.  The  details  of  the  decree  must  be 
settled  by  a  single  justice. 
S»  ordered. 

That  relations  by  marriage  are  not  Incloded  In  "  lust  of  Un,"  net 
Wetter  v.  Walker,  1  Am.  Prob.  Rep.  Bid. 


McDonald  vs.  Whttb. 

(130  nilnois,  403.) 

Contest  of  Will. — Bight  to  contest  not 
assignable. 

Tbe  grantee  of  a  contlDKent  remalademuui  whose  estate  AtififakOed 
upon  tbe  life  tenant  dying  Inteetate,  acquires  no  right  to  contest 
Hie  life  tenant's  will. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Sanga- 
mon County.    The  opinion  discloses  the  facts. 

ConkUng  &  Qrout,  for  appellants. 

Pattern  &  Hamilton,  for  appellees. 

ScHonELD,  J.  This  was  a  bill  in  chancery,  filed  in  the 
Circuit  Court  of  Sangamon  County,  to  contest  the  va- 
lidity of  the  will  of  Catherine  McDonald,  deceased.  Its 
allegations  are  substantially  as  follows:  "Your  ora- 
tors, Thomas  P.  McDonald,  and  William  Kane,  reepect- 
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fully  represent  onto  your  honor  that  one  John  McDon- 
ald, late  of  said  county,  departed  this  life  on  or  about 
the  1st  day  of  December,  1877,  teatate;  that  said  John 
McDonald  left  Catherine  McDonald,  his  widow,  and 
James  H.  McDonald,  Mai^ret  McDonald,  now  Marga- 
ret Stubblefield,  Patrick  McDonald,  Andrew  McDon- 
ald, and  your  orator  Thomas  McDonald,  his  children,  as 
hlaonly  heirs  at  law;  that  by  his  will,  which  said  will 
was  duly  probated  in  the  County  Court  of  Sangamon 
Coimty,  m.,  said  John  McDonald  bequeathed  to  his  wife, 
Catherine  McDonald,  all  his  real  estate  of  which  he 
died  seized,  to  have  and  to  hold  the  same  for  and 
during  her  natural  life,  giving  her  the  rents  and  profits 
arising  therefrom,  and  with  power  to  dispose  of  said 
real  estate  by  her  last  will  and  testament  as  she  should 
deem  proper,  but  not  the  jwwer  of  8ale;that  among 
other  things  it  was  in  said  will  provided  that,  in  case 
his  wife  should  faQ,  neglect,  or  refuse  to  make  a  will  or 
testament,  he  then  made  this  disposition  of  his  estate: 
To  James  McDonald,  his  son,  he  willed  and  bequeathed 
lot  5  of  block  3  of  J.  W.  Crosby's  addition  to  the  city  of 
Springfield,  Sangamon  County,  and  State  of  Dlinois. 
Your  orators  further  represent  that  on  the  16th  day  of 
September,  1885,  said  Catherine  McDonald  departed 
this  life,  leaving  what  was  claimed  to  be  her  last  will 
and  testament,  which  said  pretended  last  wiU  and  tes- 
tament was  on  the  22nd  day  of  September,  1885,  ad- 
mitted to  probate  by  the  County  Court  of  Sangamon 
County,  HI.;  that  by  said  pretended  will  of  Catherine 
McDonald  she  gave  and  bequeathed  to  Mary  White,  of 
Springfield,  the  said  lot  5,  in  block  3,  in  Crosby's  second 
addition  to  the  city  of  Springfield,  and  all  right  and  in- 
terest that  she  may  have  in  said  land.  But  your  ora- 
tors represent  and  charge  the  fact  to  be  that,  at  the 
time  of  the  making  of  the  said  pretended  will,  said 
Catherine  McDonald  was  not  of  sound  mind  and  mem- 
ory, or  capable  of  making  a.will ;  that  on  the  21st  day  of 
Januaiy,  1884,  in  the  County  Court  of  Sangamon  Coun- 
ty, State  of  Illinois,  said  Catherine  McDonald  was,  by 
jury,  found  to  be  a  distracted  person,  and  a  conservator 
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was  appointed  for  her  on  the  22ad  day  of  January, 
1884;  that,  after  said  Catherine  McDonald  became  a 
distracted  person,  the  pretended  will  was  claimed  to 
have  been  executed,  but  your  orators  all^e  and  state 
the  facts  to  be  that  at  the  time  said  pretended  will  was 
made  she  was  not  of  sound  mind  or  memory,  or  capable 
of  making  a  will;  that  the  will  was  not  executed  by 
her  in  the  presence  of  two  witnesses,  as  required  by 
law;  that  the  witnesses  did  not  attest  said  pretended 
will  in  her  presence,  nor  did  she  declare  it  to  be  her  last 
will  and  testament.  Your  orators  further  aver  that, 
the  pretended  will  not  bfeing  valid,  the  property  before 
described  under  the  will  of  John  McDonald  became,  on 
the  death  of  Catherine  McDonald,  the  property  of  said 
James  McDonald,  son  of  John  McDonald;  that  James 
McDonald  on  the  7th  day  of  May,  1887,  conveyed  to 
your  orator  Thomas  F.  McDonald  all  his  interest  in  lot 
5,  block  3,  Crosby's  second  addition  to  the  city  of 
Springfield,  111.,  and  that  said  Thomas  F.  McDonald 
conveyed  to  William  Kane  his  interest  in  said  real  es- 
tate, but  that,  said  Thomas  F.  McDonald  yet  has  a  half 
interest  in  said  estate,  although  it  stands  in  the  name 
of  William  Kane  upon  the  records.  Your  orators  fur- 
ther represent  that  said  Mary  White  is  in  possession  of 
said  premises,  claiming  them  under  the  pretended  will 
of  Catherine  McDonald.  Your  orators  further  repre- 
sent that  no  parties,  except  your  orators  and  the  said 
Mary  TS'hite,  whose  husband  is  George  M.  White,  have 
any  interest  in  said  will,  or  in  said  real  estate;  and  that 
your  orators  are  the  persons  interested  in  said  will, 
and  have  the  right,  under  the  statute  of  the  State  of 
Illinois,  at  any  time  within  three  years  after  the  pro- 
bate of  such  will,  to  appear  by  their  bill  in  chancery, 
*ind  contest  the  validity  of  the  same,  and  have  an  issue 
at  law  made  up,  whether  the  writing  purporting  to  be 
the  will  of  Catherine  McDonald  is  her  will  or  not.  Your 
orators  further  represent  that  George  M.  White  was 
appointed  administrator  of  Catherine  McDonald  by  the 
County  Court  of  Sangamon  County,  with  the  will  an- 
nexed, on  the  25th  day  of  September,  1885.     Represent 
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that  Patrick  McDonald,  one  of  the  childreD  of  John 
McDonald,  has  since  died,  and  left  as  his  children  and 
heirs  at  law  Annie  McDonald  and  Katie  A.  McDonald. 
Forasmuch,  therefore,  as  your  orators  are  without  rem- 
edy in  the  premises  except  in  a  court  of  equity,  and  to 
the  end  that  the  said  Mary  White,  George  M.  White, 
and  George  M.  White,  administrator  with  the  will  an- 
nexed of  Catherine  McDonald,  deceased,  who  are  made 
parties  defendant  to  this  bill,  may  be  required  to  make 
full  and  direct  answer  to  the  same,  but  not  under  oath, 
the  answer  under  oath  being  hereby  waived,  and  to  the 
end  that  the  said  instrument  in  writing  and  the  probate 
thereof  may  be  set  aside  and  declared  null  and  void  as 
not  the  last  will  and  testament  of  the  said  Catherine 
McDonald,  and  that  the  said  real  estate  before  de- 
scribed may  be  freed  from  the  operation  of  said  pre- 
tended will,  and  that  said  pretended  will  may  be  set 
aside  as  a  cloud  upon  the  title;  that  your  orators  may 
have  such  other  and  further  relief  in  the  premises  as 
equity  may  require,  and  to  your  honor  seem  meet.  May; 
it  please  your  honor  to  grant  the  writ  of  summons  in 
chancery,  directed  to  the  sheriff  of  Sangamon  County, 
commanding  him  to  summon  the  said  Mary  White, 
George  M.  White,  and  George  M.  White,  administrator 
with  the  will  annexed  of  Catherine  McDonald,  de- 
ceased, to  be  and  appear  before  this  court,  on  the  Ist 
day  of  the  next  September  term  thereof,  to  be  held  at 
the  court  hoiise  in  said  county,  then  and  there  to  an- 
swer tliis  bill."  The  defeudants  demurred  to  the  bill, 
and  for  cause  of  demurrer  alleged  that  the  complain- 
ants have  not  now,  nor  did  they  have  at  the  time  of  the 
filing  of  said  biU,  any  interest  in  the  last  will  and  tes- 
tament of  the  said  Catherine  McDonald.  The  court 
sustained  the  demurrer,  and  the  cause  is  hereby  the  ap- 
peal of  the  complainants. 

Since  it  is  alleged  in  the  bill  that  Mary  White  is  in 
possession  of  the  premises  claiming  under  the  will,  the 
bill  cannot  be  sustained  as  a  mere  bill  to  remove  a 
cloud  from  the  title,  Hardin  v.  Jones  (80  111.  313);  Gage 
y.  Abbott  (99  HI.  366);  Gage  v.  Griffin  (103  HI.  41);  Gage  v. 
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Schmidt  {104  HI.  106);  and  therefore  it  only  remains  to 
determine  whether  the  bill  can  be  sustained  as  a  bill  to 
contest  a  will  under  section  7,  c.  148,  Ber.  St.  1874,  en- 
titled "  Wills."  We  think  it  very  clear  that  it  caonot, 
and  that  the  demurrer  to  the  bill  was  properly  sus- 
tained by  the  court  below.  It  is  provided  in  that  sec- 
tion that  "  when  any  i^ill,  testament,  or  codicil  shall  be 
exhibited  in  the  County  Court  for  probate  "  *  *  it  shall 
be  the  duty  of  the  court  to  receive  probate  of  the  same 
without  delay,  and  to  grant  letters,  •  •  •  and  to  do  all 
other  nee<lful  acts  to  enable  the  parties  concerned  to 
make  settlement  of  the  estate  at  as  early  a  day  as  shall 
be  consistent  with  the  rights  of  the  respective  persons 
interested  therein:  provided,  however,  that  if  any  per- 
son interested  shall  within  three  years  after  the  pro- 
bate of  any  such  will  •  •  •  appear,  and  by  his  or  her  bill 
in  chancery,"  etc.,  then  an  issue  shall  be  made  whether 
the  writing  produced  is  the  will  of  the  testator  or  tes- 
tatrix. The  section  also  provides  that;  "but  if  no 
such  person  shall  appear  within  the  time  aforesaid,  the 
probate,  as  aforesaid,  shall  be  forever  binding  and  con- 
clusive on  all  parties  concerned." 

Manifestly,  the  words  "  parties  concerned "  mean 
those  upon  whom  the  law  imposes  the  duty  of  settling 
the  estate,  and  the  words  "  interested  therein  "  mean 
those  interested  in  the  settlement  of  the  estate, — that 
is,  those  who  will  be  directly  affected  in  a  x>ecuniary 
sense  by  its  settlement, — and  the  words  "any  person 
interested  "  can  only  mean  one  of  the  same  class  of  per- 
sons. The  interest  must  be  a  direct  pecuniary  interest 
effected  by  the  probate  of  the  ■will,  for  the  reference  is 
to  an  existing  interest,  and  not  to  an  interest  which 
may  be  subsequently  acquired,  since  in  that  event  the 
language  would  have  beeu,  "or  if  any  one  who  shall, 
within  three  years,  be  interested  and  appear,  and  by 
his  or  her  bill  in  chancery,"  etc.,  That  this  is  the  cor- 
rect meaning  of  the  words  is  further  manifest  by  refer- 
ence to  section  14  of  the  same  chapter,  where  it  is 
provided  that  "appeals  may  be  taken  from  the  order 
of  the  County  Court,  allowing  or  disallowing  any,  will 
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to  probate,  to  the  Circuit  Court  of  the  same  county,  by 
any  person  interested  in  such  will,  in  the  same  time 
and  manner  as  appeals  may  be  taken  from  justices  of 
the  peace,"  etc.  It  ia  impossible,  in  the  very  nature  of 
things,  that  others  than  parties  interested  in  the  will 
at  the  time  of  probate  can  here  be  intended,  and  yet 
precisely  the  same  reasons  exist  why  the  legislature 
should  restrict  the  right  of  contest  tmder  section  7  as 
the  right  of  appeal  under  section  14,  Appellants  were 
not  interested  in  the  probate  of  this  will.  They  were  de- 
prived of  nothing  by  it.  Their  interest  was  derived  by 
purchase  long  subsequent  to  the  probate  of  the  will, 
and  is  therefore  not  such  as  is  within  the  contempla- 
tion of  the  statute. 

Moreover,  James  M.  McDonald  never  had  possession 
i)t  this  property.  He  never  had  any  apparent  title  to 
it.  At  most  all  that  he  had  was  the  bare  right  to  estab- 
lish title  by  successfully  contesting  this  will.  But  such 
a  right  is  not  assignable,  and  cannot,  therefore^  be  the 
subject  of  a  conveyance.    {Norton  y.  Tuttle  60  HI.  130). 

The  decree  is  affirmed. 


AvELiNo  V.  Northwestern  Masonic  Aid  Association. 

(72  Michigan,  7.) 

G-BNERAL  RESIDUARY  BEQUEST. — LiFE  INSURANCE 
POLICT. 

A  general  bequest  of  "all  other  property  of  which  I  ahall  die  adzed." 
passee  the  beneflt  of  a  life  Insurance  policy  payable  "  to  the  de- 
Tiseea,  or,  If  no  wlD,  to  the  belre." 

Appeal  from  a  judgment  of  the  Circuit  Court  of 
"Wayne  County. 

E.  IT.  Flinn  and  W.  I.  Culver,  {Edwin  F.  CmUy,  of 
counsel),  for  appellant. 
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Oscar  M.  Springer,  {Henry  A.  Chancy,  of  coimsel,)  for 
appellee. 

MOHSE,  J.  The  defendant  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Illinois. 
March  5, 1885,  it  issued  to  Robert  Areling  a  certificate 
of  insurance,  in  which  it  agreed  to  pay  the  sum  of 
f  2,500  upon  his  death  "  to  his  derisees,  or,  if  no  will,  to 
the  heirs  at  law  of  said  Robert  Aveling."  Robert  Avd- 
Ing  died  on  the  21st  day  of  February,  1887,  leaving  the 
following  last  will  and  testament: 

"  I,  Robert  Aveling,  of  the  township  of  Springwella, 
County  of  "Wayne,  State  of  Michigan,  being  in  good 
health  and  sound  mind  and  memory,  do  make  this  my 
last  will  and  testament:  I  will,  devise,  and  bequeath 
all  those  certain  lots,  knoT^Ti  as  lots  115, 116,  117,  and 
118  of  J.  W.  Johnson's  subdiv.  of  the  east  half  of  pri- 
vate claim  78,  in  the  township  of  Springwells  joining 
the  city  of  Detroit,  north  of  the  Chicago  road,  so  called ; 
also  the  undivided  one-half  of  lot  124,  same  subdivi- 
sion, with  all  the  appurtenances  thereon.  I  also  de- 
vise and  bequeath  all  other  property  of  which  I  shall 
die  seized,  real,  personal,  and  mixed,  especially  all 
money  in  Detroit  Savings  Bank  and  Wayne  County 
Savings  Bank,  Detroit,  Mich.:  aE  bonds  and  notes  and 
stocks  to  Richard  Aveling  of  the  city  of  Detroit,  Coun- 
ty of  Wayne,  State  of  Michigan,  to  him,  his  heirs  and 
assigns  forever.  Witness  my  hand  and  seal  at  "  *  " 
aforesaid. 

[Signed]  "  Robert  Aveling."       [Seal.] 

"  Signed,  sealed,  and  declared  to  be  the  last  will  and 
testament  of  the  testator,  in  our  presence  and  in  the 
presaice  of  each  other,  who  at  his  request  have  signed 
our  names  as  witnesses,  this  *  •  " 

[Signed]  «  John  Tjhomas, 

"  Ahthue  Gard." 
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This  will  was  admitted  to  probate  in  Wayne  County, 
May  10,  1887,  and  on  the  same  day  his  brother,  the 
plaintiff,  was  duly  appointed  administrator  of  his  es- 
tate, with  the  will  annexed.  He  demanded  of  the  de- 
fendant payment  to  himself  of  the  entire  sum  due  on 
the  certificate.  Payment  being  refused,  he  brought 
this  suit.  He  recovered  in  the  court  below.  The  suit 
is  defended  by  the  defendant  on  the  sole  ground  "  that 
the  certificate  of  insurance  does  not  make  the  right  to 
the  insurance  depend  upon  the  accident  of  being 
named  in  the  will  as  devisee  of  something  else,  but  that 
it  confers  upon  the  insured  a  power  of  appointment  un- 
der or  by  virtue  of  which  he  may  designate  in  his  will 
the  devisee  or  doisees  of  his  insurance.  In  case  the 
insured  fails  to  exercise  this  power  of  appointment,  the 
insurance  i>asses  directly  to  his  heirs  at  law."  It  was 
shown  upon  the  trial  that  the  deceased  left  surviving 
him  one  sister  and  the  children  of  a  deceased  sister. 

It  will  be  seen  by  the  will  that  the  plaintiff  is  the 
sole  devisee  of  all  the  property  of  the  decedent.  But 
it  is  argued  that,  although  he  is  the  sole  and  general 
devisee,  the  testator  in  his  will  specifically  named 
most  of  the  property,  if  not  all,  of  it  bequeathed  to 
plaintiff,  and  made  no  mention  of  the  insurance,  there- 
by showing  no  intent  to  will  it  to  him,  as  the  words 
"  shall  die  seized  "  would  not  include  the  insurance,  as 
he  did  not  die  seized  of  it;  that  such  insurance  would 
not  pass  to  his  administrator,  nor  would  it  be  included 
in  a  general  devise  of  his  estate,  as  it  constituted  no 
part  of  his  estate  at  the  time  of  his  death.  While,  tech- 
nically speaking,  the  decedent  may  not  have  died 
seized  of  this  insurance,  we  are  satisfied  that  he  in- 
tended to  pass  his  insurance,  as  well  as  all  of  his  other 
property,  to  the  plaintiff. 

The  circuit  judge  was  right,  and  the  judgment  will 
be  affirmed,  with  costs. 

The  other  Justices  concurred. 
See  HoIlaDd  t.  Taylor,  6  Am.  Prob..  Rep.  536  and  note. 
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Watson  vs.  Turner. 

(89  Alabama,  220.) 

OoNTBST. — Limitation. — Repugnant  codicil. — 
Revocation  of  probate. 

A  r^ugnant  codldl  caimot  be  provea  after  the  expiratloii  of  tiie 
time  within  which  the  Talldlly  of  a  will  can  be  contested. 

A  oodlcU  is  a  "  will "  within  the  meaning  of  the  Alabama  statute 
(Ala.  Code  of  1686.    {  2.000).  relating  to  the  contest  of  wills. 

Appeal  from  a  decree  of  the  Chancery  Court  of  Tal- 
ladega Comity.     The  facts  appear  in  the  opinion. 

Cecil  Brou^nPy  for  appellant. 

Knox  &  Botcie,  for  appellee. 

SoMBR^TLLE^.  The  will  of  Joseph  KcReyBoldB,  who 
died  in  September,  18G4,  was  probated  in  the  Probate 
Court  of  Talladega  County  on  January  6, 1865.  An  in- 
stroment  purporting  to  be  a  codicil  of  the  same  will 
was  recently  presented  to  the  same  court  to  be  proved, 
and  this  paper  was  also  probated  in  due  form  on  De- 
ctmber  6,  1886,  more  than  20  years,  it  will  be  observed, 
after  the  probate  of  the  will  itself.  Some  of  the  inter- 
eeted  parties  contested  the  proceeding,  but  the  appel- 
lant was  not  one  of  these  contestants.  The  present 
bill  is  filed  by  the  appellant  for  the  purpose  of  contest- 
ing the  validity  of  this  codicil,  which,  in  some  of  its 
provisions,  makes  dispositions  of  the  testator's  proper- 
ty essentially  different  from  those  made  in  the  will  as 
originally  admitted  to  probate.  The  jurisdiction  in- 
voked is  claimed  under  the  following  statute:  "Any 
person  interested  in  any  will,  who  has  not  contested 
the  same  under  the  provisions  of  this  article  (Code 
1886,  §  1989  et  seg.),  may,  at  any  time  within  five  years 
after  the  admission  of  such  will  to  probate  in  this 
state,  contest  the  validity  of  the  same  by  bill  in  chan- 
cery in  the  district  in  which  such  will  was  probated,  or 
io  the  district  in  which  a  material  defendant  residea" 
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(Code  1886,  §  2000.)  It  is  further  declared  (section 
2002)  that  "  after  the  expiration  of  such  five  years  the 
validity  of  the  will  can  only  be  contested  by  infants 
and  j)ersoas  of  unsound  mind,  who  are  allowed  five 
years  from  the  termination  of  their  respective  disabili- 
ties; but  in  no  case  to  exceed  twenty  years  from  the 
probate."  This  statute  has  existed  in  this  state  since 
the  year  1806,  having  undergone  a  change  in  phraseol- 
ogy, but  not  in  meaning,  in  passing  through  our  vari- 
ous Codes  enacted  since  that  time.  (Aiken's  Dig.  450.) 
Its  effect  was  to  confer  on  courts  of  equity  a  jurisdic- 
tion which  they  never  before  possessed, — the  power  to 
set  aside  a  probated  will  for  fraud,  forgery,  or  other 
ground  affecting  the  validity  of  the  paper.  Another 
purpose  was  to  shorten  the  time  within  which  a  judg- 
ment establishing  a  will  could  be  disturbed,  or  the 
validity  of  the  will,  as  such,  assailed;  or,  as  said  in 
Johnston  V.  Glasscock  (2  Ala.  218,  235),  where  the  statute 
of  1806  was  construed,  "  to  provide  a  period  of  limita- 
tion much  shorter  than  before  was  known  after  which 
the  will  admitted  to  probate  ceases  to  be  the  subject  of 
controversy,  and  becomes  entirely  conclusive  on  par- 
ties interested."  Prior  to  this  statute  there  can  be  no 
doubt  of  the  fact  that  the  inherent  jurisdiction  of  pro- 
bate courts  in  this  country,  as  of  ecclesiastical  courts 
formerly  in  England,  anbraced  the  power  to  set  aside 
the  probate  of  a  will  at  any  time  upon  the  discovery  of 
a  posterior  will  of  the  testator,  and  upon  proper  proof 
of  its  execution  by  the  testator.  [Gaines  v.  Rennen,  24 
How.  U.  S.  553.)  The  rule  is  commonly  asserted  to  be 
that  the  probate  of  a  will  either  in  common  or  solemn 
form  may  be  revoked  on  evidence  of  fraud  in  the  proof 
or  of  a  later  T^ill.  (1  Williams'  Ex'rs,  399,  508.)  Codi- 
cils which  may  have  been  overlooked  are  placed  upon 
the  same  footing  as  later  wills. 

A  leading  case  on  this  subject  is  Waters  v.  Sticknei/ 
(12  Allen,  1 ;  Am.  Decis.  90,  122),  where  many  anthori- 
ties,  American  and  English,  are  ably  reviewed  by  Mr. 
Justice  Gray.  After  annonncing  the  general  rule  that 
the  decrees  of  probate  courts  as  to  matters  of  probate, 
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and  within  the  authority  conferred  on  them  by  law,  are 
conclusive  in  courts  of  common  law,  and  cannot  be  set 
aside  by  courts  of  equity,  he  asserts  that  such  decrees 
may  be  revoked  for  fraud,  mistake,  or  other  good  cause 
by  the  court  which  granted  them.  "  In  the  face  of  the 
authorities,"  he  says,  "  it  is  impossible  to  deny  the 
power  of  a  court  of  probate  to  approve  a  subsequent 
will  or  codicil  after  admitting  to  probate  an  earlier 
will  by  a  decree  the  time  of  appealing  from  which  is 
past,  or  to  correct  errors  arising  out  of  fraud  or  mis- 
take in  its  own  decrees."  The  decree  of  the  Probate 
Court,  which  had  admitted  the  codicil  of  a  vnll  to  pro- 
bate 14  years  after  a  former  decree  probating  the  will 
itself,  was  affirmed  as  free  from  error.  Cases  are  re- 
ported where  later  wills  and  codicils  have  been  ad- 
mitted to  probate  more  than  20,  and  even  as  late  as  30, 
years  after  the  death  of  the  testator,  (Shiimwaif  v. 
UoJhrooTc,  11  Amer.  Dec.  153;  Rebhan  T.  Mueller,  2  N.  E. 
Rep.  75;  55  Amer.  Rep.  869;  Haddock  v.  li  &  M.  Rail- 
road Co.,  146  Mass.  155;  6  Am.  Prob.  Rep.  42).  This 
statute  was  construed  in  Hardy  v.  Hardy  (26  Ala.  524). 
The  decision  reached  in  that  case,  and  the  reasoning  of 
the  court,  establish  the  following  propositions:  (1) 
That  the  jurisdiction  conferred  by  the  act  of  180C  (Clay,  ■ 
Dig.  p.  598,  §  15)  on  courts  of  chancery  to  entertain 
bills  of  this  nature  contesting  the  validity  of  wills  al- 
ready proved  in  courts  of  probate  was  exclusive;  (2) 
that  a  court  of  probate  therefore  no  longer  possessed 
its  ancient  jurisdiction  to  set  aside  the  probate  of  a  for- 
mer will  and  permit  the  probate  of  a  later  one;  (3)  that 
the  lapse  of  five  years  is  a  bar  to  any  contest  in  either 
forum.  The  reasoning  of  the  court  was  that  the  proof 
of  a  later  will  inconsistent  with  a  former  one  already 
proved,  impeached  the  validity  of  the  latter,  and,  "if 
admitted  to  probate,  the  consequfnce  would  be  that 
there  would  be  two  wills  established,  inconsistent  in 
their  provisions."  "  It  was  to  avoid  such  conse- 
quences," said  GoLDTriWAiTB,  J.,  "that  the  statute  to 
which  we  have  referred  was  enacted.  The  paper  of- 
fered for  probate  impeaches  in  part  the  will  already  ad- 
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mitted  to  probate,  and  this,  as  we  have  seen,  can  only  be 
done  in  the  mode  and  within  the  time  prescribed  by  the 
act."  To  establish  a  later  will  is  necessarily  to  dis- 
eBtablisb.  a  former  one  already  proved.  The  same  is 
obviously  true  of  a  codicil,  any  of  the  provisions  of 
which  are  inconsistent  with  those  of  the  wiU  itself.  To 
prove  a  codicil  is  pro  ianto  to  disprove  so  much  of  the 
probated  will  as  it  may  revoke  or  modify.  The  distinc- 
tion is  one  of  extent,  not  of  kind  or  quality.  The  at- 
tempt to  set  aside  a  probated  will,  therefore,  by  prov- 
ing a  later  one,  or  by  attaching  to  it  a  codicil  with  in- 
consistent provisions,  is  a  contest  of  the  validity  of  the 
former  will.  In  point  of  reason  we  can  see  no  valid 
distinction  in  the  two  cases.  The  evil  results  flowing 
from  each  are  the  same, — a  like  violation  of  the  repose 
of  titles,  and  a  like  uncertainty  as  to  the  conclusive- 
ness of  judicial  determinations.  The  only  authority 
precisely  in  point  which  we  discover  on  the  question  is 
found  in  Mr.  Freeman's  note  to  Watcrx  v.  Stickney  (90 
Amer.  Dec.  137),  cited  sitpra.  He  says:  "Offering  a 
codicil  after  the  probate  of  a  former  will  is  said  to  be, 
in  effect,  an  offer  for  probate  of  a  later  will;  and  where 
(as  by  statute  in  some  states)  the  validity  and  status  of 
a  will  cannot  be  contested  after  a  certain  period  it  is 
held  that  the  offer  for  probate  of  a  codicil  amounts  to 
a  contest  of  the  will  or  probate,  and  must  be  made 
within  the  prescribed  time.  He  cites  in  support  of 
this  assertion  the  case  of  Adsit's  Estate  (Myrick  Cal. 
Prob.  266).  We  do  not  doubt  the  correctness  of  this 
conclusion  as  announcing  the  safer  and  better  view  of 
the  law. 

The  contest  sought  to  be  inaugurated  by  the  present 
bill  has  iu  view  the  judgment  of  the  Probate  Court 
which  established  the  codicil  in  December,  1886.  The 
bill  was  filed  in  October,  1888,  being  fully  within  the 
statutory  limits  of  five  years.  That  this  codicil  was  a 
will  within  the  meaning  of  the  statute  (Code  1886, 
§  2000),  such  as  may  be  contested  in  the  mode  pre- 
scribed, there  can  be  no  sort  of  doubt.  This  fact  is  in 
no  wise  affected  by  the  fQri:hep  consideration  that  the 
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attanpt  to  establish  it  in  the  Probate  Court  was  itself 
a  contest  of  a  prior  will  to  the  provisions  of  which  the 
codicil  was  partly  repngnant.  And  there  is,  in  our 
opinion,  quite  as  little  doubt  that  the  comidainant 
brings  herself  within  the  terms  of  the  statute,  as  not 
only  being  interested  in  the  will,  but  as  one  who  had 
not  contested  the  validity  of  the  paper  upon  its  pres- 
entation to  the  Probate  Court  for  establishment  as  she 
might  lawfully  have  done  under  the  provisions  of  sec- 
tion 1989  of  the  Code  (1886).  It  may  be  true,  as  con- 
tended, that  a  decree  rendered  by  the  Chancery  Court, 
upon  a  bill  of  this  kind  being  filed,  either  establishing 
or  annulling  the  probate  of  the  will,  would  be  final  and 
conclusive  as  to  the  validity  of  the  will  in  all  courts 
and  upon  all  persons  until  set  aside  or  reversed  in 
some  direct  proceeding.  It  was  so  decided  in  Hunt  v. 
Acre  (28  Ala.  680).  But  no  other  interested  person  is 
here  shown  to  have  assailed  the  probate  of  this  codicil 
in  a  chancery  proceeding,  and  hence  that  principle  can 
have  no  application  here. 

The  question  under  discussion  is  raised  by  the  fourth 
assignment  of  error,  and  that  assignment  is  based  on 
the  action  of  the  Chancellor  in  refusing  to  sustain  the 
sixth  ground  of  contest.  The  substance  of  the  objec- 
tion is  that  the  Probate  Court  had  permitted  the  pro- 
bate of  a  codicil  to  a  will  which  had  itself  been  duly 
probated  more  than  20  years  before  the  presentation 
of  the  codicil.  The  Chancellor  erred  in  not  sustaining 
this  objection,  which  sufficiently  appears  from  the 
pleadings  in  the  case  and  the  admitted  facts  contained 
in  the  agreement  of  counsel,  irrespective  of  the  testi- 
mony omitted  from  the  record.  The  decree  will  be  re- 
versed, and  a  decree  will  be  rendered  in  this  court  sus- 
taining the  sixth  ground  of  objection  to  the  validity  of 
the  codicil  probated  on  December  6,  1886,  and  adjudg- 
ing that  said  judgment  be  declared  mill  and  of  no  effect. 
The  appellee  will  be  taxed  with  the  cost  of  this  appeal, 
and  the  costs  in  the  court  below  will  be  equally  divided 
between  the  appellants  and  appellees. 

Reversed  and  remanded. 
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B«vocBtloii  of  Fiobate.—'^ Decrees  of  probate  courts  In  matters  of 
protMite,  wlUiln  the  authority  conferred  upon  them  by  law,  are  con- 
clusive upon  the  courts  of  common  law,  and  cannot  be  rereraed  bj 
wilt  of  error  or  certiorari,"  Waters  t.  Stlckney,  12  Allen,  1,  3,  elfins' 
Dublin  V.  Chadboum,  10  Mass.  441;  Smith  v.  lUce,  11  Mass.  613: 
Peters  t.  Peters,  S  Cush.  520.  "  Nor  can  they  be  set  aside  in  equity,, 
even  for  fraud."  "Waters  v.  Stlckney.  12  Allen,  1.  3,  citing  Kerrlch  v. 
Bransby.  7  Bro.  P.  C-  (2nd  ed.)  437;  e.  c.  «u6  nom,  nerridge  t. 
Bransby,  2  Lee,  563;  Bamesly  v.  PoweU,  IVes.  Sr.  2S7;  Allen  v. 
Macpherson,  1  Phillips,  145.146;  a.  c.  1  H.  L.  Caa.  211.  220.  221.  226, 
231.  234;  Galues  t.  Chew.  2  How.  041,  (W5,  046;  Sever  v.  RusseU,  4 
CuBli.  513.  "  But  the  very  authoritlea  cited  for  the  appellant  to- 
show  the  concluslyenenn  of  an  ezistlnK  probate,  state  that  it  may  be 
repealed  by  the  court  which  granted  It"  Waters  v.  SHckney,  12 
Allon,  1.  4,  citing  \oelI  v.  Wells,  1  Lev.  231;  s.  c,  1  Sid.  359;  Allen  T. 
Dundos,  3  Term.  Rep.  125;  2  Smiths  L.  Cos.  (5th  ed.)  406. 

In  Barnesly  v.  Powell.  1  Ves.  Sr.  254,  a  will  of  personalty  whldi 
had  been  prove<l  in  the  ecclesiastical  court  (evidently  lu  solemn  form, 
for  It  Is  said  In  the  report  that  the  time  lor  appeal  had  lapsed,  wliere- 
os  if  it  had  l»en  proved  In  common  form  only,  the  party  could  have 
had  relief  by  citing  In  the  executor,  vrithout  being  put  to  his  appeal), 
was  shown  to  have  l>een  forged;  and  I»rd  Hardwicke  decreed  that 
the  party  should  consent  to  a  revocation  of  the  prol>ate  and  lettera 
testamentary,  so  as  to  eiialile  the  ecclesiustlcoJ  court  to  cause  them 
"  to  be  duly  revoked  according  to  the  course  of  tMt  court."  e.  c 
Belt's  SuppL  150.  The  custom  and  right  of  that  court  to  revoke 
any  of  Its  decrees  obtained  by  fraud  or  surprise  are  also  recognized 
In  Rartlson  v.  Mitchell,  Fltzg.  303;  s.  o.  tvb  nom.  Harriaou  v.  Wel- 
don,  2  Stra.  911;  and  la  Nlcol  v.  Askew.  2  Moo.  P.  C.  »2.  Cf-  Trower 
v.  Cox.  1  Addnms.  In  Ilayle  v.  Hosted,  1  Curt,  Eec.  240,  Sir  Her- 
bert Jenner  stated  the  ndo  to  be  that  parties  whoee  Interests  were 
affected  by  a  will  previously  proved  In  solemn  form,  might  call  In 
the  probate  and  require  the  will  to  be  re-propounded,  upon  showing 
"  that  there  has  been  fraud  or  collusion  practised  to  their  prejudice, 
or  that  there  has  been  neglect  or  mismanagement  In  the  conduct  of 
the  suit."  And  the  same  Judge,  in  Wilkinson  t.  Robinson.  14  Jur. 
72,  decreed  probate  of  a  later  vXU,  notwithstanding  on  earlier  will 
had  already  been  admitted  to  iH-obste  and  the  executrix  named 
therein  woB  out  of  the  Juilsdlcdon  of  the  oomt  and  could  not  b& 
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Cable  vs.  Cable. 

(7G  Iowa,   103.) 

ExBCDTOE.— Action  to  compel  to  quauft  ob  to  eb- 

NOUXCE. 

An  heir  cannot  maintain  an  action  to  compel  the  executor  named  In 
the  will  to  quallff  or  to  renounce  the  appointment;  and  such  a 
person  not  havini;  quallBed,  Is  acconntaWe  for  property  of  the  de- 
cedent In  his  poeseealoa  not  to  the  b^r  but  to  the  personal  repre- 


Appeal  from  an  order  of  the  District  Court  of  Des 
Moines  County. 

T.  J.  Trulock,  for  appellant. 

La  Monte  Cotcles,  for  appellee. 

Seeveus,  C.  J.  It  is  stated  in  the  petition  that 
Jonathan  Cable  made  and  executed  his  last  will  and 
testament,  which  was  duly  admitted  to  probate.  The 
testator  devised  all  his  property  to  his  wi<low,  Sarah  B. 
Cable,  to  be  used,  controlled,  and  disposed  of  as  she 
deemed  best,  and  she  was  appointed  sole  executrix, 
mthout  bonds.  Mrs.  Cable  qualified  as  such  execu- 
trix, and  departed  this  life  prior  to  the  commencement 
of  this  action.  The  will  furi:her  provides  that  after 
the  death  of  the  testator's  widow  his  two  daughters, 
Sarah  E.  and  Mary  Jane,  should  administer  upon  the 
estate.  Then  followed  a  provision  under  which  the 
appellant  claims  he  is  entitled  to  a  share  of  or  interest 
in  such  estate.  The  petition  states  that  the  defendant 
Sarah  E.,  "appointed  by  her  father  executrix  of  said 
will,  has  not  renounced  the  same,  and  has  hitherto  neg- 
lected to  take  the  oath  prescribed  by  law,  •  •  •  not- 
withstanding more  than  ten  days  have  elapsed  since 
the  will  was  admitted  to  probate."  It  is  further  stated 
that  "all  the  personal  property,  books,  papers,  con- 
tracts, and  money  •  *  •  belonging  to  said  estate  are  in 
possession  of  the  defendants."     It  is  further  stated 
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tMt  the  widow  of  Jonathan  Cable  never  elected  to 
take  under  the  provisions  of  the  will,  but  elected  to 
take  "  the  interest  in  said  real  estate  allowed  by  law, 
and  ae  provided  by  law."  The  relief  asked  is  that 
Sarah  E.  Cable  be  suimnoned  to  appear  and  qualify  &» 
executrix  within  a  time  prescribed  by  the  court,  or 
that  she  be  deemed  to  have  surrendered  the  appoint- 
ment made  under  said  will,  and  "  that  they  and  each  of 
them  be  required  to  file  in  this  court  an  inventory  of 
the  property  left  by  Jonathan  Cable."  There  was  a 
demurrer  to  the  petition,  which  was  sustained,  and  the 
plaintiff  appeals. 

We  have  some  doubt  whether  we  understand  the  ob- 
ject of  this  action,  but  it  seems  to  us  that  such  object 
must  be  to  compel  the  defendants,  or  one  of  them,  to 
accept  and  qualify  as  an  executor  or  renounce  the 
same  in  some  formal  manner.  This  whole  subject  is 
regulated  by  statute,  or,  if  not,  there  is  no  provision  of 
the  statute  under  which  any  person  can  be  compelled 
to  act  as  an  executor;  and  under  the  all^ations  of  the 
petition  it  clearly  appears  the  persons  named  in  the 
will  as  executors  have  declined  to  accept  the  executor- 
ship, or,  if  this  is  not  the  proper  construction  of  the  pe- 
tition, then  we  think  it  must  follow,  under  the  allega- 
tions of  the  petition,  that  the  defendants  or  neither  of 
them  have  qualified  as  executors,  as  required  by  law. 
This  being  true,  they  are  not  executors,  and  the  court 
has  no  power  or  authority  to  require  them  to  file  an 
inventory  at  the  instance  of  the  plaintiff.  If  they  have 
]>roperty  belonging  to  the  estate,  they  must  account 
therefor  to  the  personal  representative;  that  is,  either 
to  an  executor  or  administrator.  If,  as  stated  in  the 
petition,  the  defendants  or  one  of  them  have  failed  to 
qualify  as  executor,  as  provided  by  law,  then  a  vacancy 
has  occurred,  and  upon  proper  application  to  the  court 
no  doubt  an  executor  or  administrator  will  be  ap- 
irointed.  We  think  the  court  rightly  held  that  the 
plaintiff  is  not  entitled  to  the  relief  asked. 
AflBrmed. 
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Stubgis  vs.  Work. 

(122   iDiUana,    134.) 

DBViaB. — Erroneous  Description  of  Properti. — 
Residuaby  Devise. — Effect  of  Codicil. — Dimi- 
nution of  Share  of  one  of  two  Devisees. 

A  denisee,  being  a  mere  yolnnteer,  haa  no  equi^  to  reform  a  descrtp- 
tloQ  of  property  never  owned  by  testator  to  render  It  applicable 
to  property  which  he  did  own. 

'Where  a  nill  givea  all  the  residue  to  the  testator's  two  eons  and  a, 
codidl  In  language  equally  clear  and  declslTe  gires  the  same  sub- 
ject matter  to  an  of  bis  children  share  and  share  alike,  the  codidl 
must  prerail. 

Whrae  a  tract  of  land  Is  devised  in  epedded  proportions  to  two  de- 
visees and  the  share  given  to  one  is  diminished  by  codldl,  the 
part  so  taken  away  will  not  go  in  augmentation  of  the  part  given 
to  the  other. 

Appeal  from  a  jndgment  of  the  Circuit  Court  of  Al- 
len County. 

T.  E.  Ellison  and  L.  M.  Ninde,  for  appellants. 

P.  A.  Randall  and  W.  J.  Vesey,  for  appellees. 

Mitchell,  C.  J.  Robert  Work,  late  of  Allen  County, 
died  testate  on  the  3d  day  of  July,  1886.  By  his  last 
will  and  testament,  to  which,  after  it  was  first  exe- 
cuted, there  were  added  two  codicils,  he  disposed  of 
all  his  real  and  personal  estate.  One  of  the  subjects 
of  controversy  arises  out  of  the  eighth  clause  of  the 
will,  by  the  terms  of  which  the  testator  devised  to  his 
two  daughters,  Mary  F.  and  Eliza  J.  Shoaff,  an  80-acre 
tract  of  land  in  De  Kalb  county,  which  is  described  as 
the  "west  half  of  the  south-west  quarter"  of  a  certain 
section,  township,  and  range.  The  testator  never 
owned  the  tract  described  in  the  will,  but  did  own  and 
have  as  part  of  his  estate  the  west  half  of  the  north-east 
quarter  of  the  section,  township,  and  range  above  men- 
tioned. The  devisees  sought  to  show  these  facts  as  a 
basis  for  the  inference  that  the  testator  mtist  have  in- 


D.qitizeabyG00<^lc 


24  AMERICAN  PROBATE  REPORTS. 

tended  to  dispose  of  the  property  actually  owned  by 
Lim,  and  that  the  deecription  as  found  in  the  will  must 
therefore  have  been  the  result  of  inadTertehee  or  mis- 
take. The  ruling  of  the  court  below  was  adverse  to 
the  devisees  upon  tbis  point. 

It  is  fin  established  rule  that  the  chancery  powers 
of  a  court  cannot  be  invoked  to  reform  a  will  by  elimi- 
nating words  or  phrases,  and  supplying  others,  so  as  to 
make  the  instrument  conform  to  what  may  be  sup- 
posed to  have  been  the  real  intention  of  the  testator. 
J'lnik  V.  Daris,  103  Ind.  281;  Judi/  v.  (iUbert,  77  Ind.  96; 
Shertcood  V.  Slierwooil,  45  Wis.  357.  The  reason  is,  that 
an  action  to  i-eform  a  written  instrument  is  regarded 
as  essentially  an  action  for  specific  performance.  A 
devisee  is  a  mere  volunteer;  the  making  of  a  will  being 
a  voluntary  act,  there  is,  therefore,  no  consideration 
to  support  the  action,  as  iu  actions  to  reform  deeds  or 
contracts.  "  Volunteers  under  wills  have  no  equity 
whereon  to  f<mnd  a  suit  for  specific  performance." 
AVigram  Wills,  47.  Extrinsic  evidence  may  be  admit- 
ted in  a  proper  case,  where  the  effect  of  it  is  merely  to 
explain  or  make  certain  what  the  testator  has  written, 
but  such  evidence  is  never  admissible  to  show  what 
the  testator  intended  to  write.  If  the  testator  had  de- 
vised the  land  by  some  general  description  by  which 
it  might  have  been  identified,  as  for  example,  if  he  had 
said,  "  all  my  land  "  in  a  certain  section  or  township, 
or  "  the  lot  purchased  by  me  from  A.,"  or  "  the  tract 
of  land  occupied  by  B.,"  and  had  then  added  an  errone- 
ous particular  descriptiou,  a  case  would  have  been  pre- 
sented for  the  admission  of  extraneous  evidence,  with- 
in the  rule  which  holds,  where  there  is  a  false  descrip- 
tion, either  of  the  devisee  or  of  the  thing  devised,  if  the 
will  nevertheless  contains  a  sufficient  general  descrip- 
tion of  the  person  or  thing  it  will  take  effect,  notwith- 
standing the  erroneous  partioidar  description.  Cleve- 
land V.  Spihnaii,  25  Ind.  95;  WhikJn/  T.  Kainie,  32  N.  II. 
268;  Allen  v.  Li/onx,  2  Wash.  C.  C.  475;  1  Bedfield  Wills, 
P.  585. 

Extrinsic  evidence  is  not  admitted  in  any  case,  with 
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a  view  of  reforming  or  adding  anjtliing  to  the  will,  but 
for  the  piippoee  of  arriving  at  the  real  intent  of  the 
testator,  by  identifying  the  person  or  thing  generally 
described,  and  to  remove  the  ambiguity  resulting  from 
the  erroneous  particular  description.  Datiglierty  v. 
Rogers,  119  Ind.  354,  20  N.  E.  Kep.  7T9. 

It  is  said  that  courts  should  assume  in  every  case, 
whether  there  be  a  general  description  of  the  land  de- 
vised or  not,  that  the  testator  intended  to  dispose 
of  property  of  which  he  was  the  owner,  and  that  hence 
evidence  ought  to  be  admitted  to  show  that  a  descrip- 
tion, as  contained  in  the  will,  was  a  mistake,  so  as  to 
prevent  wrong  and  injustice.  To  do  this  would  how- 
ever, violate  the  fundamental  principle  that  a  ■will,  in 
order  that  it  may  be  regarded  as  the  legal  declaration 
of  a  man's  intention,  which  he  wills  to  be  performed 
after  his  death,  must  be  in  writing  signed  and  wit- 
nessed, and  that  the  intention  of  the  testator  is  always 
to  be  deduced  from  the  words  actually  written  in  the 
will.  That  which  the  statute  requires  to  be  in  writing 
cannot  be  supplied  by  oral  testimony.  In  respect  to 
this  point  there  was  no  error  in  the  ruling  of  the  court. 

After  making  various  spefffic  devises  of  real  estate, 
the  testator,  in  the  instrument  originally  signed  as  his 
will,  disposed  of  what  might  remain  in  the  following 
language:  "  Tenth.  The  residue  of  my  real  estate,  not 
heretofore  disposed  of,  I  give  and  devise  absolutely  in 
fee-simple  to  my  sons,  Wesley  I.  Work  and  Robert 
Carey  Work,  share  and  share  alike." 

By  the  terms  of  the  second  codicil  to  his  will,  the  tes- 
tator first  revoked  a  devise  of  certain  real  estate  made 
to  one  of  his  daughters,  and  directed  that  it  should 
constitute  a  part  of  the  residue  of  his  estate.  Certain 
absolute  bequests  and  devises,  theretofore  made  to 
his  Tvife,  were  also  modified  and  changed,  so  that  in 
case  of  her  marriage  or  death,  the  property  devised 
and  bequeathed  to  her  was  to  become  a  part  of  the  res- 
idue of  his  estate.  This  codicil  closed  with  the  follow- 
ing clause: 

"  I  give,  devise,  and  bequeath  to  all  my  children,  and 
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their  issue,  share  and  share  alike,  all  the  residue  of  my 
estate  not  herein  specifically  devised  and  bequeathed." 

A  controversy  arose  over  the  two  clauses  of  the  will 
last  above  set  out. 

Accepting  as  correct  the  statement  that  all  rules  for 
the  construction  of  vnUe  are  valuable  only  so  far  as. 
they  aid  in  ascertaining  the  testator's  intention,  the- 
question  is,  can  it  fairly  be  said  that  the  testator  in- 
tended both  of  these  residuary  clauses  to  have  effect?" 
The  intention  of  the  testator  is  to  be  collected  from  the 
entire  will,  and  all  papers  which  constitute  the  testa- 
mentary acts,  including  will  and  codicils,  must  be  re- 
garded as  constituting  the  will.  Schouler,  Wills,  §  468, 
All  these,  no  matter  when  actually  written  or  signed^ 
are  to  be  considered  as  giving  utterance  to  the  testator's 
intention  concerning  the  disposition  of  his  estate  on 
the  day  of  his  death,  thereby  becoming  in  fact  his  last 
will  and  testament.  We  have  therefore  two  clauses  of 
a  will,  both  of  which  took  effect  at  the  same  moment, 
the  first  of  which  directed  that  the  residue  of  the  tes- 
tator's real  estate,  not  theretofore  disposed  of,  should 
go  to  his  two  sons,  share  and  share  alike,  while  the  last 
clause  declared  in  langu^e  equally  unequivocal,  that 
all  the  residue  of  his  estate  not  therein  specifically  de- 
vised and  bequeathed,  should  go  to  all  his  children, 
share  and  share  alike.  While  it  is  true  that  a  codicil 
is  to  be  so  construed  as  not  to  interfere  with  the  dis- 
position of  property  made  in  the  will,  to  any  greater 
extent  than  is  required  to  give  full  effect  to  the  codicil, 
it  is  also  true  that  if  any  of  the  provisions  of  the  cod- 
icil are  repugnant  to  provisions  coutaine<l  in  the  will, 
the  codicil  is  to  be  regarded  as  the  expression  of  the 
testator's  final  determination  upon  the  subject.  The 
general  position  is  well  supported  that  where  the 
terms  of  the  will  are  clear  to  give  an  estate,  the 
words  of  a  codicil  must  manifest  an  intent  equally 
clear  to  revoke  it.  Hearle  v.  Hicks,  8  Bing.  475;  Qttlne^ 
v.  Rogers,  9  Cush.  291.  It  is  undoubtedly  settled,  too, 
that,  where  an  estate  is  given  in  one  clause  in  clear  and 
decisive  terms,  the  estate  so  given  cannot  be  taken. 
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awtkj  or  cut  down  by  any  subsequoit  clause  that  is  not 
as  clear  and  decisiye  as  the  one  in  which  the  estate  is 
given.  Bailey  v.  Sanger,  108  Ind.  264,  Bruce  v.  Bissell, 
119,  Ind.  525-531,  and  cases  cited;  Koseboom  v.  Roseboonit 
81  N.  Y.  356;  Freeman  t.  Coit,  96  N.  Y.  C3. 

Neither  of  the  clauses  in  question  purports  to  be  a 
devise  of  a  particular  estate,  to  the  persons  therein 
named.  Both  are  residuary  in  character,  and  purport 
to  be  a  disposition  of  any  undisposed-ol  residue  that 
may  be  owned  by  the  testator  when  the  will  takes 
effect,  "Residue  means  all  of  which  no  effectual  dis- 
position has  been  made  by  the  will  other  than  the  res- 
iduary clause." 

Formerly  a  testator  was  only  permitted  to  devise  the 
real  estate  which  he  actually  owned  at  the  time  the 
will  was  made,  but  by  statute  (section  2567,  R.  S.  1881) 
after-acquired  real  estate  may  pass  by  a  will,  the  same 
as  that  owned  at  the  time  of  the  execution  of  the  will. 
Residuary  clauBcs  are  employed  more  especially,  so 
far  as  they  relate  to  real  estate,  to  dispose  of  after- 
acquired  property,  and  to  carry  lapsed  or  void  devises. 
Each  of  the  clauses  under  consideration  purports  to 
dispose  of  all  the  real  estate  owned  by  the  testator  not 
theretofore  specifically  devised.  This,  of  course,  means 
all  the  real  estate  of  which  he  might  be  the  owner  at 
the  date  of  his  death  which  had  not  been  theretofore 
otherwise  disposed  of.  Both  clauses  cover  the  same 
subject-matter.  The  first  in  clear  and  decisive  lan- 
guage gives  all  the  residue  to  the  testator's  two  sons. 
The  last,  in  language  equally  clear  and  decisive,  gives 
the  same  subject-matter  to  all  of  his  children,  share 
and  share  alike. 

It  should  be  observed  that  substantially  no  real  es- 
tate is  devised  or  disposed  of  by  the  codicil  in  question 
except  what  may  be  disposed  of  by  the  last  or  residu- 
ary clause.  The  language  used  in  the  codicil  must, 
therefore,  be  regarded  as  referring  to  the  real  estate 
specifically  disposed  of  in  the  will.  Both  the  will  and 
the  codicil  came  into  operation  and  effect  together,  and 
together  constitute  the  last  will  and  testament.    They 
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can  not  be  read  as  though  the  "will  spoke  as  of  one  date 
and  the  codicil  of  another;  Except  as  we  have  already 
seen,  in  so  far  as  they  are  repu}^ant  to  each  other,  the 
codicil  must  prevail,  as  being  the  "later  and  better 
thought "  and  final  expression  of  the  testator.  In  re- 
spect to  the  point  here  involved  the  court  gave  an  er- 
roneous construction  to  the  will.  The  last  clause  must 
control  the  undisposed-of  residue. 

By  the  fifth  clause  of  the  will  the  testator  devised  to 
his  daughter  Sarah  Ellen  Hilligass  one  hundred  and 
fifty  acres  of  land,  to  be  taken  off  the  east  side  of  a  cer- 
tain described  tract,  and  by  the  seventh  clause  he  de- 
vised to  his  son  Wesley  F.  "Work,  and  Elizabeth  Work, 
his  daughter,  all  the  remainder  of  the  tract,  except  the 
one  hundred  and  fifty  acres  theretofore  devised  to  Mrs. 
Hilligass.  By  a  codicil  subsequently  executed  the  tes- 
tator modified  the  fifth  clause  of  his  will,  so  as  to  re- 
duce the  number  of  acres  previously  given  to  Mrs  Hilli- 
gass from  one  hundred  and  fifty  to  one  hundred 
acres.  The  seventh  clause,  in  which  the  remainder  of 
the  tract,  excepting  one  hundred  and  fifty  acres,  as 
originally  devised  to  Mi^.  Tlilligass,  was  devised  to 
Wesley  F.  Work  and  his  daughter,  was  in  no  wise 
changed.  The  question  is  whether  the  fifty  acres  taken 
from  Mrs.  Hilligass  by  tbe  codicil  were  carried  to  Wes- 
ley F.  and  his  daughter  by  force  of  the  seventh  clause 
in  the  will.  A  negative  answer  must  be  given  to  this 
question.  The  modification  of  the  fifth  clause  by  tak- 
ing off  fifty  acres  from  the  tract  originally  devised  to 
Mrs.  Hiligass,  did  not,  without  more,  add  anything  to 
the  seventh  clause,  which  gave  the  remainder  of  the 
tract,  excepting  one  hundred  and  fifty  acres,  to  the 
parties  therein  named.  The  rule  is  that  where  an  estate 
is  given  to  two,  if  the  part  given  to  one  fail  from  any 
cause,  that  part,  without  a  fresh  disposition  of  it,  will 
not  go  in  augmentation  of  the  psirt  given  the  other, 
but  will  fall  into  the  residue,  or  go  to  the  next  of  kin. 
2  Jarman  Wills,  p.  368.  Where  a  tract  of  land  or  sum 
of  money  is  given  in  specified  proportions  to  two  per- 
sons, we  can  discover  no  principle  which  would  sup- 
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port  the  conclusion,  in  case  the  share  given  one  was  <li- 
Diinished  or  entirely  revoked,  that  it  would,  in  the  ab- 
sence of  some  express  words,  go  to  the  other.  Upon 
this  point  the  court  below  fell  into  an  error.  In  re- 
spect to  the  other  question  suggested,  involving  the 
disposition  of  the  money  arising  from  the  life  insur- 
ance policy,  the  conclusion  of  the  court  was  correct. 
In  so  far  as  the  conclusions  of  law  stated  by  the  court 
are  not  in  accord  with  the  foregoing  opinion,  the  judg- 
ment is  reversed,  with  costs,  with  directions  to  the 
court  to  restate  its  conclusions  of  law  and  to  render 
judgment  in  consonance  with  this  opinion. 

As  to  e(^«ral  residuary  clauses,  see  Kicker  t.   Corowell,  6  Am. 
Prob.  Eep.  415,  and  Floyd  v,  Carow,  2  Am.  Prob.  Rep.  499. 


Hart  vs.  Johnson. 

<81  Georgia.  734.) 

Legacies. — Ademption. 

Specific  l)equests  to  testator's  daugbtcrs  of  certain  aume  of  money, 
held,  not  to  be  adeemed  by  gifts  of  the  same  amount  to  th^  has- 
bands,  notliing  being  said  by  testator  at  tbe  time  as  to  tlie  gifts 
l>eli)g  in  ileu  of  the  legacies. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Glasscock  County.     The  facts  appear  in  the  opinion. 

Reese  &  lAttle,  by  Harrison  &  Peeples,  for  plaintiffs  in 
error. 

Tkos.  E.  Wat8<m,  for  defendants  in  error. 

Blajtoford,  J.  Samuel  Hart  made  a  will,  by  which 
he  devised  to  two  of  his  daughters  f500  each.  They 
subsequently  married,  and  he  advanced  to  their  hus- 
bands 1500  each,  without  at  the  time  stating  whether 
it  was  in  lieu  of  the  legacy  to  the  daughters  or  not,  al- 
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though  there  was  evidence  to  the  effect  that  he  subse- 
queotly  said  that  the  money  was  advanced  to  them  in 
lieu  of  the  bequest.  The  court  below  held  that  this 
was  not  an  ademption  of  the  legacy,  and  a  recovery  was 
had  in  favor  of  the  daughters,  against  the  executors  of 
the  testator  for  the  amount  of  the  bequest;  whereupon 
the  executors  excepted.  We  agree  with  the  court  be- 
low that  this  was  not  an  ademption  of  the  legacy  to 
the  daughters.  The  testator  said  nothing  to  his  sons- 
in-law,  at  the  time  he  gave  them  this  money,  as  to  its 
being  in  ademption  of  the  legacies.  What  he  said  on 
this  subject,  as  testified  to  by  the  witnesses,  was  said 
at  a  subsequent  time,  and  was  not  said  in  the- presence 
of  the  daughters  or  sons-in-law.  Besides,  this  will  was 
made  subsequent  to  the  "  woman's  act "  of  1866,  under 
which  the  wife  is  a  feme  sole  as  to  her  property  at  the 
time  of  her  marriage,  and  as  to  property  given  to,  in- 
herited, or  acquired  by  her  aftenvards.  These  daugh- 
ters married  after  the  making  of  the  will.  We  find  a 
case  which  runs  quatuor  prdihna  with  this — Ravemcroft 
V.  Jones,  32  Beav.  669.  In  that  case  the  testator,  by  his 
fliU,  bequeathed  to  his  daughter  a  legacy  of  700  pounds, 
she  being  then  unmarried.  She  having  afterwards  be- 
come engaged  to  be  married,  her  father  sent  her,  by 
her  mother,  100  pounds,  which  she  used  in  procuring 
her  wedding  outfit.  After  her  marriage,  the  testator 
sent  by  his  wife,  to  the  daughter's  husband,  400  pounds, 
and  the  husband  thanked  the  father-in  law,  who  said 
he  hoped  it  would  do  him  good.  Nothing  was  said  by 
the  testator,  at  the  time  of  these  gifts,  of  any  ademp- 
tion of  the  legacy.  The  wife  of  the  testator  testified, 
however,  that  from  what  her  husband  said  to  her,  she 
had  no  doubt  that  he  intended  these  sums  as  part  of 
the  legacy.  The  Master  of  the  Rolls,  Sir  John  Romily, 
held  that  this  was  no  ademption  of  the  legacy,  and 
that  the  legacy  could  not  be  done  away  with  by  what 
the  testator  said  subsequent  to  the  giving  of  this  mon- 
ey, nothing  having  been  said,  at  the  time  the  gifts  were 
made  as  to  such  purpose  and  intention;  and  that,  if  he 
had  intended  to  adeem  the  legacy,  he  might  have  stated 
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80  subsequwitly  in  the  codicil  to  liia  will.  We  think 
that  1b  the  law  of  this  case;  and  the  judgment  of  the 
court  below  is  aflftrmed. 

See  farther  a^  to  ademption  of  legacies  Bnrnham  r.  Comfort.  6  Am. 
Prob.  Rep.  273,  and  note  thereto,  as  to  whether  the  doctrine  of  ademp- 
tlon  by  odvmicement  1b  applicable  to  derlsee  of  realty;  and  Boquet  t. 
Eldildge.  infra. 


SiDDONS   VS.   COCKRBLL. 
(131  Ullnols,  653.) 

Life  estates  and  remainders. — Construction. 

A  teetator  directed  as  (oUowa:  "  1  devise  and  bequeath  to  my  wife, 
BO  long  as  Bhe  renkalns  my  widow,  the  net  use  and  control  of  oU  the 
real-estate  and  personal  property  of  which  I  may  die  seized,  for  the 
support  of  herself  and  my  children.  Should  she  marry,  from  and 
after  euch  uianlai^  she  shall  have  and  couti-ul  only  one-third  in  val- 
ue of  the  real  estate,  and  one-third  of  the  personal  property  then  re- 
maining, absolute.  Should  she  survive  all  my  children,  they  harlng 
died  without  Issue.I  devise  and  bequeath  all  my  real  estate  and 
personal  property  to  be  hera,  her  helra  and  assigns,  forever.  But  In 
case  of  the  death  of  my  wife,  leaving  any  of  my  children  surviving, 
I  devise  and  bequeath  to  them  all  of  my  estate  tn  e<iual  propor- 
Hoiis,  share  and  share  alike;  the  heirs  of  any  of  my  children  taking 
their  deceased  parent's  share."  The  widow  married  again.  Held 
<a)that  her  Interest  in  the  third  of  testator's  land  was  only  a  life- 
-cstate.  (h)  That  the  devise  to  tlie  children  vested  ut  testator's  death 
and  that  the  share  of  one  of  them  who  died  unmarried  before  the 
widow's  marriage  passed  to  its  heirs. 

Appeal  from  a  judgment  of  the  Circuit  Court  of 
Peoria  County. 

Frank  R.  Henderson,  for  the  appelant. 

Judson  Starr,  for  the  appellees. 

McCiUloch  &  McCuIloch,  for  Charles  A.  Cornwall. 

BCHOLPIELD,  J.    The  second  clause  of  the  last  will  and 
testament  of  William  Y.  Hervey  reads  as  follows:    "I 
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will,  devise,  and  bequeath  to  my  beloved  wife,  Nancy 
Martha,  during  and  so  long  as  she  remains  my  widow, 
the  net  use  and  control  of  all  the  real  estate  and  per- 
sonal property  of  which  I  may  die  seized,  wherever  the 
same  may  be  situated  or  found,  for  the  support  of  her- 
self and  my  children.  Should  she  marry,  from  and  af- 
ter such  marriage  she  shall  have  and  control  only  one- 
third  in  value  of  the  real  estate,  and  one-third  of  the 
personal  property  then  remaining,  absolute.  Should 
she  survive  all  my  children,  (they  having  died  without 
issue,)  I  mil,  devise  and  bequeath  all  my  real  estate 
and  personal  property  to  be  hers,  her  heirs  and  assigns^ 
fcrever,  But  in  case  of  the  death  of  my  wife,  leaving 
any  of  my  children  sur^inng,  I  will,  devise  and  be- 
queath to  them  all  of  my  estate,  in  equal  proportions, 
share  and  share  alike,  the  heirs  of  any  of  my  children 
taking  their  deceased  parent's  share.  Tlie  personal 
property  I  devise  in  the  same  manner  I  have  devised 
the  real  estate,  and  subjei^'t  to  the  same  order  of  distri- 
bution." The  testator  was  the  owner  of  several  hun- 
dred acres  of  valuable  lands,  and  of  a  large  amount  of 
personal  property,  at  the  time  of  his  death.  His  widow 
named  in  the  vriW,  and  six  children,  survived  him.  Af- 
ter the  death  of  the  testator  the  widow  married  again. 
One  of  the  children  died  in  infancy,  and  before  the  sub- 
sequent marriage  of  the  widow.  Another  one  of  the 
children  married,  had  a  child  {who  is  still  living)  bom  to 
her,  and  after  tlie  birth  of  such  child,  and  the  subse- 
quent marriage  of  the  widow,  conveyed  to  another  her 
interest  in  the  testator's  real  estate,  and  thereaftCT 
died  intestate.     The  other  children  are  still  living. 

The  questions  before  the  court  below  were:  (1)  does 
the  widow  take  a  fee,  or  a  life  estate,  after  her  mar- 
riage, in  the  one-third  then  given  her  in  the  real  estate; 
(2)  was  a  fee  vested  in  the  children  which  could  pass  by 
descent  immediately  upon  the  death  of  the  testator. 
The  court  below  found  that  the  widow  took  a  life  es- 
tate, only,  in  one-third  of  the  real  estate,  after  her  mar- 
riage, and  that  a  fee  was  vested  in  the  children  im- 
mediately upon  the  testator's  death,  which  passed,  up- 
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on  the  death  of  the  child  dying  in  iufaacy,  and  before 
the  sulraeqiient  marriage  of  the  widow,  to  the  heirs  at 
hiw  of  siifh  child.  The  api>ellant  contests  the  first  of 
these  rulings,  and  those  appellees  who  are  children  of 
the  testator  contest  the  last.  The  other  appellees  in- 
sist upon  the  correctness  of  both  rulings. 

1.  Counsel  for  appellant  argue  that  by  the  use  of  the 
words  "  from  and  after  such  marriage  she  shall  have 
and  control  only  one-thii-d  in  value  of  the  real  estate 
and  one-third  of  the  personal  property  then  remaining, 
absolute,"  the  testator  clearly  intended  to  vest  a  fee  in 
the  real  estate  in  his  widow;  that  "  have  "  means  "  own- 
ership;" "  from  and  after,"  being  unlimited  or  qualified 
by  other  words,  meiin  "thenceforth  forever;"  and  that 
"  absolute  "  refers  to  both  the  real  and  the  personal  es- 
tate, and,  applied  to  the  real  estate,  means  a  fee-simple, 
in  contradistinction  to  a  lifeestate.  If  nothing  but 
these  words  were  to  be  considered  in  connection  with 
the  devises,  there  would  be  much  force  in  the  argu- 
ment, but  the  familiar  rules  of  construing  wills  require, 
if  it  can  be  reasonably  given,  such  a  construction  as 
shall  give  force  and  effect  to  every  word  and  clause, 
and,  if  a  prior  and  a  subsequent  clause  are  repugnant, 
that  the  prior  clause  shall  be  restrained  or  modified  by 
the  subsequent  clause.  Walker  v.  Prildiard  ct  al.,  121 
Dl.  221,  12  X.  E.  Rep.  336.  It  will  be  observed,  that  in 
clauses  subsequent  to  that  referred  to  and  relied  upon 
by  the  counsel,  the  testator  assumes  to  devise  all  of  his 
real  estate  in  fee  to  his  children  or  to  his  widow.  It  is, 
of  coarse,  impossible  to  give  one-third  of  Us  real  estate 
in  fee  to  his  wife,  and  all  of  his  real  estate  in  fee  to  his 
children;  and  yet  the  word  "all,"  in  this  connection,  is 
unqualified,  expressly  or  impliedly,  by  any  modifying 
word.  But  a  devise  of  land  without  the  use  of  the 
word  "  heirs,"  or  other  words  necessary  at  common  law 
to  pass  a  fee,  is  only  to  be  construed  as  a  devise  of  a 
fee,  when  it  does  not  appear  from  the  entire  ■will,  that 
a  less  estate  was  intended,  {Walker  v.  I'rikliard,  supra.) 
And  since  it  could  not  have  been  intended  to  devise  by 
the  subsequent  clause  what  was  devised  by  the  prior 
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clause,  and  the  langnage  of  the  subsequent  clause  has 
preference  in  determining  wliat  is  devisd  by  that 
clause,  it  must  have  beai  intended  by  the  first  clause  to 
devise  a  life  estate,  as  between  a  devise  of  which,  and  of 
a  fee  in  the  same  land,  there  is  no  necessarj'  repugnance. 
It  will  also  be  further  observed,  that  the  testator, 
in  the  first  clause,  uses  the  language,  "  she  shall  have 
and  control,"  but  in  the  subsequent  clause  he  uses  the 
language,  "  devise  and  bequeath  all  my  real  estate.  *  • 
to  be  hers,  her  heirs  and  assigns,  forever."  This  change 
of  phraseology  plainly  shows  that  what  was  intended 
by  the  latter  was  different  from  that  intended  by  the 
former,  and  that  the  testator  knew,  and  had  in  his 
mind  at  the  time,  what  language  to  use  to  devise  a  fee, 
so  that  his  meaning  could  not  be  misunderstood.  The 
meaning  of  the  word  "absolute,"  in  the  connection  in 
which  it  occurs,  in  our  opinion,  has  reference  to  the 
personal  property,  only,  and  was  not  intended  to  be 
descriptive  of  the  real  estate. 

The  widow  might,  had  she  so  elected,  have  renounced 
under  the  will,  and  have  taken  the  interest  in  the  testa^ 
tor's  estate  that  she  would  have  taken  had  he  died  in- 
testate,— namely,  dower  in  the  lands,  (Rev.  St,  1874, 
section  1,  c.  41,)  and,  "  as  her  absolute  personal  estate, 
one-third  of  all  the  personal  estate,"  (Rev.  St.  1874, 
clause  4,  §  1,  c.  39,)  And  it  is  fairly  to  be  infeired  that 
the  testator  intended,  that  if  his  widow  married  again 
she  should  have  only  what  she  would  have  taken  under 
the  law  if  he  had  made  no  will,  or  what  she  would  hare 
taken  under  the  law  by  renouncing  under  his  will,  and 
in  spite  of  his  will.  Such  provisions  are  presumably 
intended  to  discourage,  rather  than  to  invite,  subse- 
quent marriages,  and  it  would  therefore  be  unreason- 
able to  assume  that  the  word  "absolute"  was  here  in- 
tended to  express  the  idea  of  a  conveyance  of  real  es- 
tate in  fee,  so  long  as  any  other  rational  meaning  can  be 
assigned  to  it. 

There  is  another  view  that  we  think  might  well  be 
taken  of  the  intention  in  using  that  word.  The  use 
and  control  given  of  the  property  devised,  before  sub- 
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sequent  marriage,  is  expressed  to  be,  for  the  support  of 
the  widow  and  the  testator's  children,  but  the  property 
given  to  her  afterwards  is  for  herself  alone;  and  so  the 
word  "absolute"  may  reasonably  be  held  to  express 
that  idea, — the  unrestricted  <i.  e.,  absolute)  use  by  the 
widow,  for  herself,  in  contradistinction  to  the  former 
joint  use,  for  herself  and  the  testator's  children.  The 
words  "from  and  after"  imply  futurity,  indeftnitrfy, 
simply,  and  are  clearly  restricted  by  the  purpose  of  the 
devise,  as  manifested  by  the  entire  will. 

2.  In  the  absence  of  a  clearly  manifested  intention  to 
the  contrary,  it  must  be  presumed  that  the  testator  in- 
tended to  dispose  of  all  of  his  estate.  So,  also,  the  heir- 
at-law  is  not  to  be  disinherited,  unless  the  intent  to  do 
so  is  very  clearly  expressed.  1  Redfi^d  on  Wills,  §  18, 
p.  434.  The  devise  of  the  use  and  control  of  the  real 
estate  being  in  effect,  a  devise  of  the  real  estate  itself, 
the  devise,  in  the  first  instance,  was  of  a  life 
estate,  determinable,  however,  as  to  two-thirds  there- 
of, upon  the  subsequent  marriage  of  the  widow,  (1 
Preston  on  Estates,  442;)  and  there  is  a  reversion 
still  left  in  the  testator  to  be  devised,  (Tiedeman 
on  Real.  Prop.,  §  386;  State  v.  Broiai,  27  K.  J.  L.  20; 
McEliDay  v.  Seymour,  29  N.  J.  L.  329).  The  devise  of  the 
reversion  in  the  two-thirds  of  the  real  estate,  in  the 
event  of  the  subsequent  marriage  of  the  widow,  would 
therefore  have  to  take  effect  immediately  upon  such 
marriage,  and  we  must  assume  that  the  testator  in- 
tended that  it  should  then  take  effect.  But  there  is 
nothing  in  the  language  of  the  will  that  warrants  the 
conclusion  that  the  title  devised  was  intended  to  be 
vested  at  different  times,  although  the  enjoyment  of 
one-third  of  the  estate  is  i»ostponed  until  after  the 
death  of  the  widow.  The  will  should  therefore  be  read 
as  follows,  after  the  devise  to  the  widow:  I  devise  all 
my  remaining  real  and  personal  estate  to  my  children, 
and  if  any  children  be  dead  leaving  children  surviving 
them,  then  to  them,  also, — the  children  of  a  deceased 
child  taking  the  part  of  their  parent;  but  if  all  my 
children  shall  die  without  issue,  before  my  wife  shall 
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die,  I  devise  the  same  to  her.  The  estate  derised  i» 
clearly  intended  to  be  a  fee-simple  in  whomsoever 
shall  take.  The  title  was  intended  to  vest  immediately 
upon  the  death  of  the  testator,  and  so,  necessarily,  he 
must  have  intended  children  or  children's  children  in 
being  at  his  death;  and  the  deaths  contemplated  were 
necessarily  deaths  in  the  lifetime  of  the  testator. 
liriggs  v.  Shaic,  9  Allen,  516;  Fulton  v.  Fulton,  2  Grant's 
Cases,  28;  Moore  v.  Lyons,  35  "Wend.  118;  Freeman  v. 
Cort,  96  N.  Y.  68. 

We  find  no  error  in  the  record.  The  judgment  is- 
affirmed. 

See  also  as  to  life  e8(at<«,  RoMson  v.  Fejiiale  Orphan  Asylum  of 
Portland,  6  Am.  Proh.  Rep.  61  imd  the  uote;  Darlea  v.  Davles,  6  Am. 
Prob,  Rep.  361,  and  the  not*;  Walker  v.  Prltrhard,  G  Am.  Prob.  Rep. 
381,  and  the  note;  Snyder  v.  Baker,  6  Am.  Prob.  Rep.  552,  and  the 
Dota 


ai   Arkansas,    48). 


Attestation. — Mark  in  lied  of  signature. — Illit- 
eracy. 

A  statutory  provision  (Ark.  Code  CIt.  Proc.  6344)  providing  that  a 
signature  to  a  will  shall  be  deemed  to  "  Inoludp  mark  when  the- 
person  cannot  writ^,  his  name  belOE  written  near  It  and  witnessed 
by  the  person  who  writes  his  name  as  a  wltnetw,"  doeM  not  preclode 
other  proof  of  the  uttestaUoii  where  the  person  writliiK  the  wit- 
ness' name  fallx  to  stKU  his  onii  name;  nor  ta  signature  by  mark 
permitted  solely  upon  the  ground  of  Illiteracy. 

Appeal  from  a  judgment  of  the  Circuit  Court  of 
Monroe  County. 

Grant  Green,  Jr.,  for  appellant. 

John  C.  Palmer,  for  appellee. 

OocKRiLL,  C.  J.    The  question  in  this  case  is,  can. 
one  become  an  attesting  witness  to  a  will  by  making 
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his  mark,  when  the  person  who  writes  the  name  of  the 
witness  fails  to  sign  his  name  as  witness  of  that  fact? 
A  subscribing  witness,  lUte  the  testator  himself,  signs 
most  appropriately  by  subscribing  his  name  in  his  own 
handwriting;  and  there  is  much  reason  why  a  witness, 
intelligent  and  abie-bodied  enough  to  do  this,  should  be 
chosen  to  perform  the  office!  Nevertheless  a  will  may 
lawfully  be  subscribed  by  mark  by  a  testator,  or  wit- 
n^s.  It  wasso  held,  as  ip  the  testator.by  this  court  un- 
der the  statute  now  in  force,  ConteliiiH'  Cane,  14  Ark.  675. 
See,  too,  OatUiie  v.  Price,  23  Ark.  396.  The  reasons 
which  control  in  sustaining  the  testator's  subscription 
by  mark  apply  also  to  the  subscribing  witness,  when 
the  governing  provisions  of  the  statute  are  similar. 
This  is  the  rule  recognized  by  the  authorities.  Schotil- 
a;  Wills,  g  313,  and  cases  cited.  It  is  argued  that  the 
statiite  has  been  changed  since  the  decision  in  Come- 
liuif'  Ca^f,  supra,  by  the  code  of  ciril  practice  in  which 
it  is  declared  that  in  construing  its  provisions  a  signa- 
ture or  subscription  shall  be  held  to  "  include  mark, 
when  the  person  cannot  write,  bis  name  being  written 
near  it,  and  witnessed  by  the  person  who  Tv-rites  his 
[own]  name  as  a  witness,"  (Mansfield's  Digest,  §  6344). 
It  is  argued  from  this  that  the  mark  of  a  witness  can- 
not be  taken  as  his  signature  unless  it  is  accompanied 
by  the  signature  of  the  person  who  wrote  the  witness' 
name.  In  ,1/(7/cr,  ex  parte,  49  Ark.  18,  3  S.  W.  liep.  883, 
this  provision  of  the  statute  was  under  consideration, 
and  it  was  ruled  that  it  did  not  mean  that  the  signa- 
ture of  the  i>erson  who  wrote  the  name  of  the  witness 
should  be  the  exclusive  evidence  of  the  witness'  signa- 
tiire.  It  was  intended,  as  there  explained,  mere- 
ly to  put  a  signature  by  mark  on  the  footing  of  a  signa- 
ture by  writing,  when  made  in  accordance  with  the 
statute,  and  not  to  exclude  other  proof  of  the  signature 
by  mark.  Now,  if  we  concede  that  this  provision  of  the 
statute  lias  any  application  to  the  execution  of  a  will, 
the  construction  placed  upon  it  in  Miller,  ex  parfe, 
which  we  think  is  its  true  meaning,  left  the  attesting 
witnesses  free  to  prove  their  signatures  as  they  did  in 
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this  case.  The  statute  goreming  the  probate  of  wills  re- 
quires every  Bubscribing  witness,  if  he  can  be  produced, 
to  prove  hie  own  signature,  (Mansfield's  Digest,  §  6514 
et  seq.  ;)  and  if  the  person  who  wrote  the  witnesses* 
names  in  this  case  had  attested  tliat  fact  by  his  signa* 
ture  in  accordance  with  the  provisions  above  quoted,  it 
would  not  have  dispensed  with  the  subscribing  wit- 
nesses' testimony  or  added  anything  to  the  force  of 
their  evidence.  As  was  explained  in  Cornelitis'  Case, 
supra,  whea  a  signature  by  mark  is  permited,  it  is  not 
solely  upon  the  ground  of  the  illiteracy  of  the  sub- 
scriber, and  his  signature  is  not  rejected  merely  be- 
cause it  is  shown  that  he  could  write.  See,  too,  Schoul- 
er,  Wills,  §g,  313,  314,  and  notes.  The  record  shows 
that  the  court  acted  upon  the  presumption  that  the 
signature  of  the  person  who  wrote  the  witnesses* 
names  was  essential  to  the  attestation  and  the  judg- 
ment rejecting  the  will  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial 

Signing  toy  Mark.— In  Sx  parte  Miller,  49  Ark.  18,  dted 
In  the  principal  caw,  a  petldon  for  the  proliiT)tUon  of  the  sale  of 
Intoxicating  liquors  within  tliree  mllea  of  a  certain  chntch  In  Dealia 
cowntj-  was  prpsented  to  the  Comity  Court.  Some  of  the  slenaturea 
thereto  were  tiy  mark,  not  attested  by  tmy  witnpsspB.  On  the  hear- 
Inff  in  tho  Circuit  Court,  the  petitioners  tendered  evidence  to  prove 
that  those  BlBnalurea  were  genuine  and  that  the  persons  who  wrote 
tlie  names  of  the  slcnprs  by  mark  were  tli«"eunto  properly  author- 
ized. But  tho  conrt  refused  to  permit  such  testimony.  The  petitions 
also  offered  to  show  that  if  the  signatures  l)y  mark  were  munted  the 
petition  contained  a  majority  of  the  adult  Inhaldtojita  residing  with- 
in the  territory  mentioned. 

The  court  denied  the  praj-^-  of  the  petition;  Imt  the  Supreme  Court 
held  that  the  proposeil  evidence  wos  competent;  tliat  tlie  provision  of 
the  Code  (Mansf,  Dig.  Sec.  G344)  deHnlng  ntgnatures  or  BubecriptlonB 
to  Include  mark,  when  the  person  cannot  ^Tlte,  his  name  i>eiug  writ- 
ten netir  It  and  witnessed  by  a  peraou  who  writes  his  own  name  as 
a  witness,  only  means  that  such  a.  signature  is  not  to  be  taken 
prima  facie^  as  ftenulne  wllhoiit  other  proof  of  signing.  "  It  was  not 
intended  to  exclude  such  proof." 

In  Outhrlc  v.  Price,  2.1  Ark.  306,  402,  403;  on  motion  of  the  peti- 
tlonera  the  court  below  Instmcted  the  Jury  as  follows:  "If  the  Jury 
believe,  from  the  evidence,  that  the  signature  or  name  of  Susan 
Guthrie,  signed  to  the  will,  Is  not  in  her  proper  handwriting,  and  that 
her  name  was  signed  by  some  other  person,  unlms  they  further  And 
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from  the  evidence,  tliat  tbe  person  wbo  ivrote  her  nam»,  wrote  his  ovra 
name  aa  a  wltnem  to  such  will,  and  stated  ttiut  he  signed  her  (the 
testatrix's)  name,  at  her  request,  they  should  And  for  the  pedHonera, 
that  the  paper  produced  Is  not  the  will  of  Susan  Guthrie."  But  the 
Sopreme  Court  held  that  In  giving  this  InBtruction  the  coiirt  ruled 
directly  contrary  to  the  dedaion.  In  the  matter  of  the  Will  of  Cor- 
nelius. 14  Ark.  6T5,  Where  it  was  held  that  if  the  testator's  name 
were  written  to  the  will  hy  another  person  aud  he  made  his  mark,  It 
was  a  valid  aubscriptlcm  within  the  meaning  of  the  statute. 


Habding  vs.  Littlbhale. 
(150  Massachusetts,  100). 

Life  insurance. — Whether  payable  to  heirs  or  to 
executor. 

Where  a  statute  authorizes  the  insanui(¥  of  an  applicant  for  his  own 
benefit,  the  proceeds  of  the  policy  going  to  hla  personal  representa- 
tives for  the  benefit  of  bis  estate,  and  testator  in  his  application 
stated  that  the  insurance  was  for  the  beneflt  of  "  myself,"  the  pro- 
ceeds of  the  policy  must  be  administered  as  a  part  of  bis  eetate 
under  his  will;  notwithstanding  tile  form  of  the  policy  by  which  the 
compuiy  agrees  to  pay  "  to  the  executors  or  admluistrators  of  said 
meml>er  In  trust,  however,  for,  and  to  be  forthwith  paid  over  to  his 
heirs-at-law." 

Appeal  from  a  decree  of  the  Superior  Coart  of  Bris- 
tol County. 

W.  C.  Parker  and  E.  L.  Barney,  for  appeWauts. 

L.  Le.  B.  Holmes,  for  appellee- 

Knowlton,  J.  The  St.  of  1885,  c.  183,  made  import- 
ant changes  in  the  law  relative  to  life  and  casualty  in- 
surance on  the  assessment  plan.  Section  1  is  aa  fol- 
lows: "  Every  contract  wherehy  a  benefit  is  to  accrue 
to  a  party  or  parties  named  therein,  upon  the  death  or 
physical  disability  of  a  person,  which  benefit  is  in  any 
degree  or  manner  conditioned  upon  the  collection  of  an 
assessment    upon    persons    holding    similar    contracts, 
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shall  be  deemed  a  contract  of  insurance  on  the  assess- 
uient  ])lan,  and  the  business  invoMng  the  issuance  of 
such  coDtnifts  shall  be  canied  on  in  this  Common- 
wealth only  by  duly-oi^nized  corponitions  which  shall 
be  subject  to  the  provisions  and  re<iuirements  of  this 
act;  but  nothing  herein  contained  shall  be  construed 
as  applicable  to  organizations  which  conduct  their 
business  as  fraternal  societies,  on  the  lodge  system,  or 
to  organizations  which  do  not  employ  paid  agents  in 
soliciting  business,  or  limit  their  certificate-holders  to 
a  particular  order  or  fnitemity,  or  to  the  employes  of 
a  particular  town  or  city,  designated  firm,  business 
house,  or  corporation;  or  to  organiziitions  which  are 
unincorporated,  and  limit  the  amount  of  every  certifi- 
cate issued  to  a  maximum  amount,  not  exceeding  five 
hundred  dollars  on  any  cue  risk.  If  the  benefit  is  to 
accrue  through  the  de<itli  of  the  insui-ed  person,  the 
contract  shall  be  of  life  insurance;  if  through  the  acci- 
dental death  only,  or  the  pliysical  disability,  from  ac- 
cident or  sickness,  of  the  insured,  it  shall  be  of  casualty 
insurance," 

In  the  fii-st  part  of  the  section  is  a  broad  and  com- 
prehensive definition  of  insurance  on  the  assessment 
plan.  The  last  part  of  the  section  marks  the  distinc- 
lion  between  life  insuiiince  and  casuiilty  insurance. 
Ill  the  middle  of  the  section,  certain  classes  of  organi- 
zations are  excepted  from  the  provisions  of  tlie  act. 
Section  2  provides  for  the  formation  of  corporations 
lo  carry  on  the  business  of  life  or  casualty  insurance 
on  the  assessment  plan.  Section  3  relates  to  existing 
corporations  engaged  in  transacting  that  business, 
and  authorizes  the  reincorporation  of  such  corpora- 
tions, with  a  proviso  "  that  nothing  in  this  act  con- 
tained shall  be  construed  as  requiring  or  making  it 
obligatory  upon  any  such  corporation  to  reincorporate, 
and  any  such  corporation  may  continue  to  exercise  all 
rights,  powers,  and  privileges  conferred  by  this  act,  or 
its  articles  of  incoi-poration,  not  inconsistent  herewith, 
the  same  as  if  reincorporated  hereunder."  This  sec- 
tion gives  existing  corporations  all  the  benefits  of  the 
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statute,  without  tlieir  taking  formal  action  of  any  kind, 
or  making  any  change  further  tlian  may  be  necessary 
to  comply  with  the  requirements  of  the  act  as  to  their 
management  and  the  transiiction  of  their  business.  It 
includes  all  corporations  coming  witbiu  the  definition 
contained  in  §  1. 

Under  this  statute  there  can  be  no  doubt  that  a  cor- 
poration may  insure  an  applicant  for  his  own  benefit, 
and  that  in  such  a  case  the  proceeds  of  the  certifi- 
cate after  his  death,  will  go  to  his  executor  or  admin- 
istrator, for  the  benefit  of  his  estate.  The  proTisions 
of  I  §  10  and  11,  which  forbid  insurance  for  the  benefit ' 
of  persons  who  have  no  interest  in  tlie  insured  life, 
and  exempt  from  attachment  the  money  to  be  paid  un- 
der the  certificate  are  oot  inconsistent  with  this  con- 
stniction.  The  limitations  of  the  St.  of  1874,  c.  375, 
and  of  the  St.  of  1877,  c.  204,  5  1,  (I^ub.  St.  c.  115,  g  8,)  as 
interpreted  in  Anierieau  Legion  of  Uoiior  y.  Perry  140 
Mass.  580,  and  in  Daiiieh  v.  Pratt,  143  Mass.  216,  are 
not  applicable  to  a  certificate  issued  under  this  statute. 

The  next  question  in  the  case  ia  wlicther  the  cprlifl- 
cate  before  us  was  so  issued.  The  corporation  which 
issued  it  was  organized  in  1878,  under  the  pro\iaions  at 
the  St.  of  1874,  c.  375,  and  of  the  St.  1877,  c.  204.  It 
never  had  any  by-laws  in  relation  to  the  contracts  be- 
tween it  aud  its  members.  There  is  nothing  to  indi- 
cate that  it  belonged  to  either  of  the  classes  of  organi- 
zations excepted  in  §  1  of  the  statute  which  we  have 
been  considering.  On  the  contrary,  there  are  indica- 
tions in  the  certificate  and  in  the  application,  which 
fairly  show,  in  connection  with  the  report,  that  it  be- 
longed to  neither  of  these  classes.  The  sixth  of  the 
rules  and  conditions  contained  in  the  "ertificate  pro- 
vides for  the  accumulation  "of  the  Emergency  Fund 
required  by  the  laws  of  this  commonwealth,"  and  shows 
that  the  corporation  was  acting  under  this  statnte,  in 
compliance  with  the  provisions  of  §  8.  In  other  par- 
ticidars,  the  certificate  is  made  to  conform  to  the  re- 
quirements of  the  chapter,  and  the  contract  must  be 
deemed  to  have  been  made  by  a  corporation  doing  basi- 
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nesB  with  the  enlai^ed  powers  conferred  by  recent 
legislation. 

Construing  the  policy  under  the  statute  of  1885,  it 
remains  to  inquire  whether  it  provides  a  fund  for  the 
heirs  of  the  insured,  as  individual  beneficiaries,  or  for 
his  estate  ,  to  be  disposed  of  under  the  will.  The  stat- 
ute permits  parties  to  make  a  contract  in  either  form. 
What  was  their  intention,  as  shown  by  their  language? 
By  the  first  clause  of  the  conditions  of  the  certificate 
the  application  is  expressly  made  a  part  of  the  con- 
tract. In  the  application,  we  find  the  only  specific 
provision  as  to  ownership  in  the  question,  "  For  whose 
benefit  is  this  contract  made  (give  relationship  of  bene- 
ficiary and  full  name)  ?  "  and  in  the  answer,"MyBelf.'* 
The  only  doubt  as  to  the  construction  of  the  contract  is 
created  by  the  words  of  the  certificate  in  the  printed 
blank,  where  the  agreement  of  the  corporation  is  to 
pay  "  to  the  executors  or  administrixtorB  of  said  mem- 
ber in  trust,  however,  for,  and  to  be  forthwith  paid 
over  to  his  heirs  at  law."  The  chief  purpose  of  this 
language  is  to  state  the  undertaking  of  the  corporation, 
and  that  is  fully  accomplished  before  the  words  "in 
trust "  are  reached.  The  final  claxise  is  a  statement  of 
the  existence  of  a  trust  which  is  supposed  to  have  been 
createtl  by  the  designation  of  the  insured  in  his  appli- 
cation. In  the  present  case  these  words  are  in  direct 
conflict  ivith  the  statement  of  ownership  in  the  written 
portion  of  the  contract,  and  it  seems  likely  that  they 
were  inadvertently  left  in  the  printed  blank. 

Tn  the  absence  of  anything  else  to  show  an  intention 
to  make  his  heirs  beneficiaries,  we  are  of  opinion  that 
the  words  referring  to  a  trust  must  yield  to  the  lan- 
guage of  the  application,  and  that  the  proceeds  of  the 
certificate  must  be  administered  as  a  part  of  the  estate 
of  the  insured,  under  his  will. 

Decree  affirmed. 

See  IIollaDd  v.  Taylor,  0  Am.  lYob.  Rep.  5.16  and  monoCTftphlc 
note  to  the  point  that  the  benefldary  of  an  tneuraiice  policy  cannot  he 
chanfted  hy  win. 
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(147  Massacbneetta,  a48). 
Chakitable  uses- — ^Dbath  op  trustee.— CJonstkuc- 

TION. 

A  beqnest  to  a  tnutee  "  to  be  dlspoeed  of  b^  him  for  such  charitable 
puipoees  as  he  shall  think  proper,"  creates  a  general  charitable  tnint 
vhlch  a  court  of  equltr  wUl  not  allow  to  fall  br  reosoa  of  the 
tmstee's  death  without  havloK  exercised  bis  discretion. 

A  testator  deposited  a  certain  sum  with  a  trustee  to  pay  tbe  annual 
interests  to  a  beneflciary,  unless  it  was  added  to  tbe  principal  sum, 
and  after  tbe  death  of  the  beneticiary.  to  pay  the  amoimt  of  Uie 
principal  sum  to  the  testator,  his  executors  or  admiutstrators.  The 
beneflt^ry  was  allowed,  by  the  terms  of  the  deposit,  to  have  the 
lDtei«8t  added  to  the  principal  In  order  to  IncTPime  it,  and  this  waa 
done  for  sereral  years,  and  until  the  death  of  the  beneficiary.  The 
testator  in  his  will  ^ve  the  rexidue  of  his  estate  to  ciiaritable  pur- 
P<»es.  Held,  upon  the  death  of  tbe  l>eneflciary  after  the  death  of 
the  testator,  that  the  amount  depositetl  as  above,  together  with  tbe 
additions  of  Interest,  went  to  form  tbe  recddne  of  tlie  testator's 
estate,  and  was  to  be  deroted  to  cbatltable  purposes. 

Heaed  in  the  Supreme  Judiciai  Oourt  before  Devens 
J.  and  reported  to  the  full  court.  Bill  in  equity  for  iu- 
stractions,  brought  by  William  Miiiot,  Jr.,  administra- 
tor de  bonis  noil  with  the  will  annexed  of  Capt,  John 
Percival,  against  Sarah  B.  Baker  and  others,  next  of 
bin  of  the  testator,  the  Attorney-General  .appearing 
and  claiming  that  the  will  created  a  general  charitable 
tmBt. 

E.  U.  Johnson,  for  the  plaintiff,  read  the  papers  in 
the  case. 

E.  S.  Bennett,  for  nieces  of  the  testator. 

S.  ff.  Pkillipa,  for  the  Attomey-GeneraL 

C.  M.  Reed,  for  certain-next  of  kin- 

G.  F.  Tucker,  for  the  executor  of  Maria  Gassett. 

Holmes,  J.  This  is  a  bill  for  instructions,  brought 
%  the  administrator  de  bonis  nort,  with  the  will  annexed 
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of  Captain  John  Percival.  The  will  appointed  John  I*. 
Ilealey  executor,  and  gave  the  residue  to  Healey, "  to  be 
disposed  of  by  him  for  such  charitable  purposes  as  he 
shall  think  proper."  Healey  died,  having  disposed  of 
only  a  sniiiU  portion  of  the  residuary  estate  in  his  hands 
for  charitable  purposes.  The  first  question  raised  by 
the  report  is  "whether  the  sum  of  f  14,503.75,  receiwd 
by  the  plaintiff  from  the  suit  upon  the  bond  of  Ilealey, 
as  executor  of  Percival's  estate,  and  from  the  suit 
against  Healey's  administrator,  should  be  paid  to  the 
next  of  kin  of  John  Percival,  by  reason  of  the  failure  of 
said  Ilealoy  to  dispose  of  the  fund  in  his  life-time  for 
the  purposes  specified  in  the  residuary  clause  of  the 
will  of  said  Percival,  or  should  be  applied  to  charitable 
purposes,  according  to  a  scheme  iinder  the  direction  of 
the  court."  It  is  settled  that  the  gift  to  Healey  was  a 
good  charitable  trust,  While  v.  Ditson,  140  Mass.  351, 
353,  4  N.E.  Rep.  606;  fichouJcr  petitioner,  134  Mass.  426; 
l?aIton.'ttaU  v.  fiamJn-i^,  11  Allen  ,  446,  453 ;  Welh  v.  Doanc, 
3  Gray,  201  ;  Everett  v.  Carr,  59  Me.  325  ;  Pococl-  v.  .4/- 
torneij-Gciieral,  3  Ch.  D.  342.  Chapman  v.  Broini,  6  Ves. 
404,  410  ;  DniKhT  v.  Morri.'i,  4  Macq.  134,  158.  There 
was  no  resulting  tnist  on  account  of  the  vagueness  of 
the  objects,  as  there  is  in  cases  where  the  objects  are 
not  confined  to  charities.  yU-hoh  v.  .l//fii,  130  Mass. 
211.  The  first  point  to  be  determined,  therefore,  is  a 
matter  of  con.sfnictlou,  whether  the  limitation  to  char- 
ities was  conditional  upon  ITealcy's  making  an  appoint- 
ment, or  whether  it  should  be  construed  as  a  gift  to 
charitable  uses  out  and  out,  with  a  superadded  power 
to  Healey  to  specify  them  if  lie  saw  fit;  and  on  this 
part  of  the  question  we  are  of  opinion  that  the  gift  is 
an  unconditional  gift  to  charitable  purposes.  There 
can  be  little  doubt  that  such  would  be  the  constmc- 
ticm  adopted  by  the  English  courts,  (Aitonieji-deiicral  v. 
Ileteher,  5  L.  J,  Ch.  75,  78  ;  I'oi-oek  y.  Altoriiefi-OaieraJ, 
uhi  supra  ;  MofigrUlyr  v.  ThaehrrJI,  7  Ves.  36,  13  Vqs. 
416  ;  Mills  v.  Farmer,  1  Meriv.  55,  100  ;  White  v.  White, 
1  Bro.  C.  C.  12  ;  Hai/lix  v.  Attoriietj-General  2  Atk.  23!)  ; 
Attoniey-Ocncral  v.  Hickman,  2  Eq.  Cas.  Abr.  193  ;  Doy- 
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hy  T.  Attorney-General,  Id.  194  ;  Anon.,  Freem.  262  b. 
i'opingcr  v.  Crchane,  Ir  Rep.  11  Eq.  429).  Although  a 
different  opinion  lias  been  intimated  in  iiome  American 
cases,  at  least  where  there  is  a  naked  power  not  cou- 
pled with  a  trust,  Fontain  \.  Rarciicl,  17  How.  369,  388, 
399,  {explained  and  limited  by  Rmsd  v.  Allen,  107  U.S. 
163,  169,  2  Sup.  Ct.  Rep.  327.)  The  question  must  be 
kept  distinct  from  other  questions  which  do  not  bear 
upon  the  meaning  of  the  words,  such  as  whether  a  trust 
for  charity  genei"ally  is  valid,  or  whether  a  court  of 
equity  can  and  will  exercise  so  general  a  dlacrotion  as 
is  necessary  to  carry  out  the  trust,  etc.  If  the  mean- 
ing of  the  words  alone  is  considered,  it  appears  to  be 
tolerably  plain  that  the  English  construction  is  right. 
The  nature  of  the  gift  shows  that  an  application  of  the 
funds  to  charity  is  the  dominant  object,  and  that  the 
selection  by  the  trustee  is  sulwrdinate,  or  means  to  an 
end.  It  is  not  like  a  gift  to  a  particular  charity  which 
fails  ;  there  the  specific  object  of  bounty  or  end  of  tlie 
trust  may  well  have  furnished  the  main  motive  of  the 
testator  for  giving  to  charity  at  all.  But  to  give  a 
power  of  selection  to  a  party  who  takes  no  interest  in 
the  fund  cannot  be  supposed  to  be  the  main  motive  of 
such  a  trust  as  we  are  considering  ;  and  the  motive  of 
charity  goes  no  further  than  charity  generally,  because 
the  testator  leaves  the  rest  to  his  trustee.  The  testa- 
tor, in'  such  a  case,  says,  in  effect,  I  give  the  fund  in 
tnist  for  charitable  purposes,  and,  to  save  application 
to  the  court,  I  authorize  the  trustee  to  determine  the 
scheme.  In  the  ordinary  case  of  trusts  for  such  per- 
sons of  a  class  as  the  trustee  shall  select,  when  a  duty 
to  select  is  imposed  upon  the  trustee  by  implication, 
a  general  intention  to  benefit  the  class  is  recognized, 
and  the  trust  will  not  fail  if  the  trustee  accepts  it,  and 
then  fails  to  make  a  selection.  Brown  v.  IUggH,  4  Ves. 
708,  5  A'es.  495,  8  Ves.  561  ■,BurroufiU  v.  7-'Ai7cr>j-,5  Myl. 
&  Cr.  72  ;  Penny  v.  Turner,  2  Phillips,  493  ;  Harding  v. 
Glyn,  1  Atk.  469  ;  Mahon  v.  Samge,  1  Sch.  &  Lef.  Ill  ; 
Spring  v.  BUea,  Id.  113,  note  ;  s.  c.  1  Tv  R.  435,  note  ; 
8<duslmry  v.  Denton,  3  Kay  &  John.  529  j  Nickoh  v.  Alien, 
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130  Mass.  211,  219  ;  Drew  v.  Wt^fidd,  54  Me.  291.  Here 
there  is  a  trust,  not  a  mere  power,  and  it  was  recognized 
in  While  v.  Ditson,  uhi  supra,  that  a  duty  was  imposed 
upon  Healey  to  act,  which  is  a  strong  circumstance  in 
favor  of  the  construction  that  the  benefit  is  not  in- 
tended to  be  made  dependent  upon  his  acting.  .  Broitii 
T.  Higtfs,  8  Ves.  561,  571,  574  ;  Cole  v.  Wnik,  16  Ves.  27; 
Moggridge  v.  TkachweU,  7  Ves.  36,  82.  And  it  being 
settled  that  in  some  cases  you  can  separate  the  general 
intent  from  the  mode  of  execution,  the  nature  of  the 
gift  in  the  particulars  to  which  we  have  adverted  al- 
ready, seems  to  us  to  make  the  case  a  stronger  one  for 
doing  so  than  where  the  selection  is  to  be  made  from 
relations  or  the  like,  as  in  the  decisions  cited.  At  all 
events,  this  case  is  nearer  to  those  than  to  a  gift  to 
such  persons  as  A.  may  appoint.  Mills  v.  Farmer,  ubi 
mpra.  For  there  the  limitation  is  as  wide  as  the 
world,  and,  if  A.  does  not  take  the  beneficial  interest  it 
is  impossible  to  suppose  that  a  gift  is  intended  unless 
he  exercises  the  power  confided  to  him.  But  chari- 
table purposes  constitute  a  well-defined  class,  to  which 
it  is  entirely  conceivable  that  a  testator  should  make  a 
gift.  We  shall  consider  the  yalidity  of  such  a  gift  in  a 
moment. 

The  construction  of  the  will  being  what  we  have  de- 
clared, the  question  arises  whether  a  trust  originally 
valid  is  to  fail  for  want  of  a  trustee,  contrary  to  the 
general  doctrine  of  equity.  There  is  no  doubt  tliat,  if 
there  were  a  very  slight  indication  of  the  direction 
which  the  testator  meant  his  bounty  to  take,  a  court  of 
equity  would  find  itself  able  to  carry  out  the  will.  In 
SehonJer  petitioner,  ubi  supra,  the  gift  was  for  "chari- 
table purposes,  masses,  etc.,"  and  the  court  appointed 
a  new  trustee.  See,  also,  Vopiiiger  v.  Vrchane,  Ir.  Rep. 
11  Eq.  429.  But  it  is  argued  that  when  the  gift  origin- 
ally is,  or  through  the  failure  of  the  first  trustee  to  ex- 
ercise his  discretion,  afterwards  becomes,  a  gift  to 
charitable  uses  simpliciter,  then  the  disposition  of  the 
fund  in  England  was  in  the  king  as  parens  patriae,  by 
the  sign-manual,  and  that  a  court  of  equity,  as  sucli, 
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has  no  jurisdiction.  It  is  to  be  observed,  tbat  the  ob- 
jections to  the  exercise  of  the  power  to  frame  a  scheme 
in  the  case  supposed  are  not  at  all  similar  to  those 
which  apply  to  a  diversion  by  the  sign-manual,  to 
wholly  different  uses  of  property  devoted  to  a  specific 
purpose  which  fails,  because  contrary  to  the  policy  of 
the  law  for  instance,  as  in  the  well-lmown  case  of  Da 
Coata  T.  De  Pas,  1  Ambler  228,  s.  c.  2  Swanst.  487, 
where  a  legacy  to  establish  a  Jesuba,  or  assembly  for 
reading  the  law  and  instructing  people  in  the  Jewish 
religion,  was  devoted  to  the  Foundling  Hospital  for 
the  instruction  of  the  children  In  the  Christian  re- 
ligion. In  sach  a  case  there  is  no  pretence,  or  only  a 
pretence,  of  carrying  out  the  directions  of  the  testator. 
His  will  is  arbitrarily  overriden.  Moggrid'je  v.  Thack- 
itell,  7  Ves.  36,  81.  But  in  a  case  like  the  present, 
whether  the  machinery  used  is  the  sign-manual,  or  a 
scheme  prepared  imder  the  direction  of  the  court,  the 
testator's  wishes  are  carried  out  as  he  has  expressed 
them,  just  as  they  might  be  by  the  appointment  of  a 
trustee,  or  \fy  the  framing  of  a  scheme  in  those  cases 
where  the  jurisdiction  of  the  court  is  admitted.  The 
only  objection  on  the  ground  of  policy  to  the 
court's  entertaining  jurisdiction  which  has  occur- 
red to  us  is,  that  it  must  choose  from  too  wide  a 
field  when  there  is  nothing  more  specific  to 
guide  it  than  a  general  direction  to  apply  the 
fund  to  charitable  purposes.  If  the  objection  in 
this  general  form  were  sound,  a  trust  for  charitable 
purposes  generally  ought  to  have  been  held  void, 
whereas  all  the  English  cases  imply,  and  express 
decisions  establish,  that  it  is  valid.  Nichols  v.  AUen, 
130  Mass.  211,  221;  Moggridge  v.  Thacktrdl,  7  Ves.  36, 
80;  Paice  v.  Archbishop  of  Canterbury,  14  Ves.  364;  Lcijge 
T.  Asgillf  Tvm.  &  Russ-  365,  note;  Dolan  v.  Macderinol, 
L.  R  3  Ch.  676;  Pocock  v.  Attonteij-General,  3  Ch.  D. 
342;  Anon.,  Freem.  Oh-  261.,  Case  330  6.  It  has  been 
said  that  "  the  court  never,  in  trusts  or  powers,  exer- 
cises a  discretion."  FeUin  v.  Russell,  4  Ir.  Eq.  701,704. 
But  the  court  has  never  hesitated  to  frame  a  scheme, 
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or  to  make  a  choice  of  the  individual  beneficiary,  when 
the  species  of  charity  was  indicated.  Baylis  v.  Aitor- 
iiry-Gnteral,  .2  Atk.  239;  White  v.  M'hite,  I  Bro.  C.  C.  12; 
Afills  V.  Farmer,  1  Meriv.  55,  a.  c.  19  Ves.  483;  Altorncy- 
iieueral  v.  Gladstone,  13  Sim.  7;  (Jillaii  v.  GUlaii,  1  L.  R. 
Ir.  114.  And,  as  is  pointed  out  by  Mr.  Justice  Gray  in 
Jackson  v.  Phillips,  14  Allen  539,  580,  a  charity,  being 
a  trust  in  which  the  public  is  interested,  and  which  is 
allowed  by  the  law  to  be  perpetual,  "  deserves  and 
often  requires  the  exercise  of  a  larger  discretion  by  the 
court  of  chancery  than  a  mere  private  trust;  for  with- 
out a  large  discretionary  power,  in  carrying  out  the 
general  intent  of  the  donor,  to  vary  the  details  of  ad- 
ministration, and  even  the  mode  of  application,  many 
charities  would  fail  by  change  of  circumstances,"  etc. 
Bearing  these  con8id;*rations  in  mind,  and  also  that 
iinder  the  English  practice,  there  would  have  been  no 
difference  in  the  execution  of  the  trust,  whether  by  the 
court  or  by  the  sign-manual,  (MoggruUje  v.  Thackwdl, 
7  Ves.  36,87,)  we  think  that  the  court  would  find  no 
insuperable  difficulty  in  selecting  the  species,  as  well 
as  the  iKirticular  object  of  the  charity. 

If  this  be  so,  the  objections  remaining  to  the  juris- 
diction are  purely  historical;  that  it  was  not  exercised 
in  England,  and  therefore  cannot  be  exercised  here; 
that  although  in  England  there  was  a  remedy  existing 
alongside  of  the  ordinary  jurisdiction  of  the  chancellor, 
and  practically  reaching  similar  results,  yet,  since  this 
court  baa  not  the  powers  exercised  by  the  sign-manual, 
a  will  must  be  defeated,  and  a  trust  must  fail,  which 
this  court  but  for  tradition  is  perfectly  competent  to 
carry  into  effect  by  machinery  which  it  would  have  no 
hesitation  in  using  were  the  case  a  hair's  breadth  dif- 
ferent. If  it  is  possible  to  avoid  such  a  result,  it  is 
desirable  to  do  so,  and  the  historical  tradition  must 
be  very  clear,  and  the  limit  of  jurisdiction  very  well  de- 
fined, to  make  it  necessary  that  this  court  should 
decline,  for  such  arbitrary  reasons  to  enforce  a  trust 
which 'it  recognizes  as  valid.  It  might  be  hard  to  es- 
cape from  the  authorities,  if  no  trust  was  interposed. 


D.qitizeabyG00l^lc 


MINOT  r.  BAKER.  49 

Jackson  v.  PhilHps,  14  Allen,  539,  576.  And  it  is  not  t* 
be  denied  that  some  courts  of  authority  would  prob- 
ably require  a  specification  of  the  charity,  whether 
there  was  a  trust  or  not,  Bristol  v.  Bristol,  53  Coon. 
242,  256,  5  Atl.  Rep.  687;  Felan  v.  Russell,  4  Ir.  Eq.  701, 
Longf.  &  Towns.  Q74:;CUford  v.  FranciSy  Freeman,  330; 
(yLeary,  Religious  and  Charitable  Uses,  183.  On  the 
other  hand,  in  Moggridge  t.  ThackKcll,  7  Yes.  36,  al- 
though there  were  some  words  of  recommendation  in 
the  will,  not  amounting,  however,  to  a  limitation  of  the 
generality  of  the  trust,  (7  Ves.  85,  86,)  and  although  the 
circumstance  that  some  objects  were  pointed  out  was 
adverted  to  in  the  discussion,  Lord  Eldon  did  sanc- 
tion the  opinion,  that,  if  there  is  or  ever  has  been  a 
tmstee,  that  is  enough  to  warrant  the  court  in  framing 
a  scheme,  irrespesctive  of  the  question  whether  the 
testator  has  pointed  out  any  species  of  charity  or  not. 
In  that  case,  Lord  Eldon  said  that  he  doubted  wheth- 
er, if  the  decree  upon  the  principles  attaching  to  chari- 
table uses  must  have  called  upon  the  trustees,  it  could 
be  said  that,  because  the  trustee  is  dead,  the  court  ia 
not  to  make  a  decree  ordering  such  direction,  for  no 
such  order  could  be  given  to  the  king  executing  by 
sign-manual.  And,  again,  in  Pake  v.  Archbishop  of 
Canterbury,  14  Ves.  364,  372,  he  laid  it  down,  generally, 
that,  when  the  bequest  is  to  tmstees  for  charitable 
purposes,  the  disposition  m^ust  be  the  subject  of  a 
scheme  before  the  master;  but  that,  when  the  object  is 
charity  without  a  trust  interposed,  it  must  be  by  sign- 
manual.  See  Doicn  v.  Worrall,  1  Myl.  &  K.  561,  563; 
Reeve  v.  Attorney-General,  3  Hare,  191,  197;  Cook  v. 
Duckenfield,  2  Atk.  562,  567,  decree  stated;  Moggridge 
T.  ThacktceU,  7  Ves.  36,  83,  84;  Boyle,  Charities,  239. 
In  the  Anonymous  case,  Freem,  ch.  261,  "  it  was  said, 
and  not  denied,  that  if  a  man  deviseth  a  sum  of  money 
to  such  charitable  uses,  as  he  shall  direct  by  a  codicil 
to  be  annexed  to  his  will,  or  by  a  note  in  writing,  and 
afterwards  leaves  no  direction,  neither  by  note  nor 
codicil,  the  Court  of  Chancery  hath  power  to  dispose  of 
it  to  such  charitable  uses  as  the  court  shall  think  fit." 
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Mills  V.  Farmer,  1  Meriv.  55,  59,  95.  We  do  not  propose 
to  inquire  very  curiously  whether  Lord  Eldon's  view 
in  the  latter  case  before  him  is  historically  accurate  or 
not.  It  is  a  view  which  certainly  goes  no  further  than 
some  of  the  earliest  cases,  and  which  it  is  necessary  to 
adopt  in  this  country  to  prevent  a  failure  of  justice.  If 
we  acted  with  less  sanction,  we  should  be  conforming 
to  the  substantive  principles  of  equity  by  framing  an 
equitable  remedy  where  we  recognized  an  equitable 
right.  We  are  of  opinion  that  the  above  mentioned 
sum  of  $14,503.75  should  be  applied  to  charitable  pur- 
poses, according  to  a  scheme  under  the  direction  of  the 
court. 

Two  other  questions  are  raised  by  the  report,  and 
remain  to  be  ctmsidered. 

During  his  life  the  testator  made  certain  deposits  in 
the  Massachusetts  Hospital  Life  Insurance  Company 
through  William  Sturgis.  The  Life  Comi>any  issued 
policies,  promising  to  pay  Maria  Ctassett  interest,  "  un- 
less added  to  the  principal  sum  as  provided  below;" 
and,  after  her  death  to  pay  the  amount  of  the  principal 
sum  to  Captain  Percival,  his  executors  or  administra- 
tors. The  provision  in  the  policy  referred  to  allowed 
Mrs.  Gassett  to  have  the  annual  "  payments  added  to 
the  principal  sum  (in  order  to  increase  said  principal 
sum),"  giving  the  company  sixty  day's  notice.  Interest 
was  capitalized  annually  by  the  company  on  these  poli- 
cies, from  their  dates,  in  1857  and  1852  through  Janu- 
ary 1, 1863,  and  the  amount  of  the  interest  and  the  for- 
mer capital  added  was  indorsed  on  the  policy  under 
the  head,  "  New  Capital,  being  the  principal  sum,  with 
the  successive  accumulations  of  interest."  It  is  al- 
leged, and  admitted  in  the  pleadings,  that  this  was 
done  at  Mrs.  Gassett's  election,  and  in  pursuance  of  the 
agreement  in  the  policies.  An  express  direction  on 
her  part  was  not  proved,  but  it  appears  that  Mrs.  Gas- 
sett  received  interest  on  the  new  capital  for  over  twen- 
ty years,  until  her  death,  and  never  objected  to  the  ad- 
ditions or  demanded  the  interest  which  had  been  capit- 
alized.   Captain  Percival  by  his  will  stated  that  he 
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"had  made  proTisioii  for  Mrs  Gassett,  and  proceeded, 
"  It  is  not  my  wish  tliat  any  investment  which  1  have 
made,  or  hereafter  may  make,  for  her,  should  be  dis- 
turbed or  changed  by  this  will,  but  I  direct  that  the 
sum  shall  remain  and  be  disposed  of  according  to  the 
conditions  thereof,  in  the  same  way  as  though  this  will 
had  not  been  made,  I  advise,"  etc.  Mrs.  Gassett  died 
in  1887.  The  plaintiff  has  collected  the  amount  due  on 
the  policies,  and  the  further  questions  raised  are 
whether  thrae  amounts  are  to  go  to  the  next  of  kin,  as 
if  the  will  had  not  been  made,  or  go  to  charity,  as  part 
of  the  residue;  and  also  whether  Mrs.  Gassett's  execu- 
tor is  entitled  to  a  portion  of  the  sums  collected  equal 
to  the  amount  of  interest  added  to  the  original  capital, 
as  we  have  described.  Oa  the  former  question  it  is 
argued  that  the  testator  meant,  by  the  language  which 
we  have  quoted,  to  withdraw  the  whole  investment  in 
the  Hospital  Life  Company  from  the  operation  of  his 
will.  If  that  was  not  his  intention,  the  clause  has  no 
effect,  since,  of  course,  Captain  Percival  could  not  dis- 
turb by  his  will  Mrs.  Gassett's  vested  life  interest  un- 
der the  policies.  But  the  words  used  apply  to  "any 
investment "  which  the  testator  may  make  in  the  fu- 
ture, as  well  as  to  those  which  he  has  made  in  the  past, 
and  they  apply  only  to  investments  "  for  her,"  and  to 
nothing  else.  We  cannot  limit  their  meaning  to  a 
specific  reference  to  the  investments,  in  the  Hospital 
Life  Company  as  a  whole,  nor  extend  it  beyond  Mrs. 
Gassett's  interest,  whatever  it  may  turn  out  to  be  in 
this  or  that  particular  fund.  We  are  constrained  to 
hold  that  Captain  Percival's  intcirest  in  the"  policies  is 
not  excepted  from  the  operation  of  his  will,  but  is  a 
part  of  the  estate  disposed  of  by  it,  and  must  be  ap- 
plied to  charitable  purposes.  On  the  last  question,  as  ' 
the  pleadings  stand,  and  apart  from  the  pleadings  in 
view  of  Mrs.  Gassett's  course  of  conduct  while  alive, 
we  must  assume  that  the  additions  of  interest  to  cap- 
ital were  made  with  her  consent,  as  recommended  by 
Captain  Percival  in  his  will,  and  we  must  take  the  ad- 
ditions to  have  been  made  absolutely  and  for  all  pur- 
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poBee,  SO  that  her  executor  has  no  claim,  but  the  prin- 
cipal fund  as  increased  goes  under  the  policies  to  the 
administrator  of  Captain  Percival,  to  whom  the  com- 
pany paid  it.  See  In  i-e  Curtei^  Trusts,  L.  K.  14  Eq.  217. 
Decree  accordingly. 

See  Goodale  v.  Mooiiey,  4  Am.  Prob,  Rep,  1;  Himt  v.  Fowler,  ft 
Am.  Prob.  Rep.  444,  and  monographic  note.  But  as  to  dbarltable 
tnists  void  for  IndeOnlteoeea,  see  Pi1b±ard  t.  Thompson,  4  Am.  Prob. 
Rep.  92. 


Underwood  vs.  Robbins. 

an  Indiana,  308.) 

CONSTRUCTION. — "  LEGAL  HEIRS." 

Hie  term  "  lef^  hdre  "  will  be  <x»utrued  to  mean  "  child  or  children," 
wfaen  It  de&rij  appeu^  from  tbe  will  that  the  testator  used  it  In 
tluvt  sense. 

Apptcat.  from  a  judgment  of  the  CSrcnit  Court  of  Jay 
County.    The  opinion  discloses  the  facts. 

J.  if.  Haynes,  for  appdlants. 

J.  W.  Headmgton,  J.  J.  M.  La  Follette  &  J.  F.  Im- 
FoUette,  for  appellees. 

Coffey,  J.  Charles  Sumption  died  testate  in  the 
year  1865,  leaving  a  widow,  Martha  Sumption,  and  one- 
child,  Mary  Alfaretta  Sumption.  By  his  will  he  be- 
queathed all  his  property  to  his  widow,  Martha,  ex- 
cept ?1,500,  which  he  bequeathed  to  his  said  daughter 
in  the  following  terms:  "  I  give  and  bequeath  to  my 
daughter,  Mary  Alfaretta,  the  sum  of  |1,500  of  my  per- 
sonal estate,  to  be,  by  my  executor  hereinafter  named, 
put  at  interest,  the  principal  of  which  to  be  paid  to  her 
when  she  shall  arrive  at  the  age  of  twenty-one  years,  or 
the  day  of  her  marriage,  shall  it  plea^  Almighty 
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■God  to  flpare  her  to  see  either;  but  if  she  should  die 
without  legal  heirs,  or  before  she  reaches  twenl^-one 
years,  her  share  of  my  estate  shall  be  given  by  my  said 
executor  to  my  mother,  brothers  and  sisters,  or  their 
representatiTes,  share  and  share  alike."  The  widow, 
Martha,  subsequently  married  Isaac  Underwood,  by 
whom  she  had  two  children,  viz.,  Charles  E.  Underwood 
and  Josephine  Underwood,  and  then  dejmrted  this 'life 
before  the  death  of  the  said  Mary  Alfaretta  Sumption. 
Mary  Alfaretta  Sumption  departed  this  life  before  she 
arrived  at  the  age  of  21  years,  unmarried  and  without 
issue.  Isaac  Underwood  took  letters  of  administra- 
tion on  her  estate,  and  filed  hia  final  settlement  with 
the  Jay  Circuit  Court,  reporting  for  distribution  the 
sum  of  f  1,086.93.  The  appellees,  who  are  the  nephews 
and  nieces  of  the  said  Charles  Sumption,  deceased,  filed 
a  petition  in  the  Jay  Circuit  Court,  praying  that 
said  mon^  be  distributed  among  them,  to  the  exclu- 
sion of  the  said  Charles  E.  and  Josephine  Underwood, 
as  the  representatives  of  the  brothers  and  sisters  of  the 
said  Charles  Sumption,  deceased,  the  mother  and  the 
brothers  and  sisters  having  departed  this  life  before 
the  death  of  the  said  Mary  ^Vlfaretta.  The  court,  upon 
proof  of  the  facts  alleged  in  said  petition,  granted  the 
prayer  of  the  petitioners,  and  ordered  said  fund  dis- 
tributed among  them,  to  the  exclusion  of  Charles  E. 
■And  Josephine  Underwood.  Charles  E.  Underwood 
and  Josephine  Underwood  appeal  to  this  court,  by 
their  guardian,  and  urge  that  the  order  of  the  court 
below  in  excluding  them  in  the  distribution  of  said 
money  was  erroneous. 

.  The  question  involved  in  the  case  depends  upon  the 
construction  of  the  will  of  Charles  Sumption.  It  is 
contended  by  the  appellants  that  in  the  bequest  to 
Mary  Alfaretta  Sumption,  the  term  "  without  legal 
heirs,"  is  used  in  its  ordinary  legal  acceptation,  while 
it  is  contended  by  the  appellees  that  the  term  was  used 
to  signify  "  child  or  issue."  The  primary  object  in  con- 
struing wills  is  to  ascertain  the  intention  of  the  testa- 
tor.    In  doing  this  the  words  used  in  the  will  are  to  be 
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given  their  ordinary  legal  meaning,  unless  it  is  clearly 
made  to  appear  by  the  context  that  they  were  used  in  a 
different  sense.  The  terra  "legal  heirs"  will  be  con- 
8true<l  to  mean  "  child  or  children,"  when  it  clearly  ap- 
pears from  the  will  that  the  testator  used  it  in  that 
sense.  Jotics  v.  ifUkr,  13  lud.  337;  Rmini/  v.  Runing^ 
25  Ind.  63;  Rapp  v.  Matthias,  35  Ind.  332;  Brown  r. 
Ilannmi,  73  Ind,  412;  Rid<]e\rn>i  \\  l/imphcar,  99  Ind. 
251;    MilleH  v.  Ford,  109  Ind.  159. 

In  the  case  of  Jones  v.  Miller,  supra,  the  bequest  was: 
"  To  Samuel  Stephen,  i  ly  eon,  with  the  following  excep- 
tions, viz.:  I  give  to  Paidina  Miller  and  Alexander  Mil- 
ler, the  heire  of  Nancy  Miller,  my  daughter,  one  dollar 
each,  •  *  *  I  further  direct  that  if  the  aforesaid 
Samuel  Stephen,  my  son,  should  decease  without  a  law- 
ful heir  or  heirs,  that  all  that  part  of  my  estate  both 
real  and  personal,  set  off  for  the  said  Samuel  Stephen, 
shall  be  divided  in  eqnal  shares  between  the  aforesaid 
Paulina  Miller  and  Alexander  Miller."  It  was  held 
that  the  term  "  lawful  heirs,"  was  used  in  its  limited 
sense  of  child  or  heirs  of  the  body  of  Samnel  Stephen. 
The  language  used  in  the  will  now  under  consideration 
is  not  essentially  different  from  the  language  of  the 
will  above  set  out.  In  construing  this  will  we  must 
not  lose  sight  of  the  fact  that  Mary  Alfaretta  could  not 
die  "without  lawful  heii-s,"  so  long  as  the  appellees  in 
this  case  were  living,  if  we  use  the  term  "  lawful  heirs  " 
in  its  ordinary  legal  sense.  To  hold  that  the  term 
"legal  beirs"  was  used  by  the  testator  in  this  will  in 
its  ordinary  legal  sense,  wonld  be  to  hold  that  Charles 
Sumption  was  directing  a  division  of  his  estate  among 
parties  who  had  departed  this  life  before  the  death 
of  his  daughter,  Alfaretta,  for  there  coidd  be  no  failure 
of  legal  heirs  in  that  sense,  as  long  as  the  nephews  and 
nieces  lived.  We  think  that  the  term  "  legal  heirs  "  in 
the  will  of  Charles  Sumption  was  used  in  its  limite<l 
sense  of  "  child  or  children." 

Having  reached  that  conclusion,  we  do  not  think  the 
circuit  court  erred  in  distributing  the  money  in  the 
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hands  of  the  administrator  among  the  appellees,  to  the 
exclusion  of  the  appellants. 

Judgment  affirmed. 

See  Ballentine  r.  Wood,  5  Am.  Prob.  Rep.  244,  249;  Kelle?  v.  Vlgan, 
S  Am.  Prob.  Rep.  315;  AUeo  r.  Craft.  5  Am.  Prob.  Itep.  365;  MUlett 
V.  Ford,  5  Am.  Prob.  Hep.  3S4;  Huston  t.  Crook,  3  Am.  Prob.  Rep. 
41;  Stoart  r.  Stuart,  2  Am.  Prob.  Bep.  QZ7. 


Stratton  vs.  Physio-Medical  College. 

(140  Mosso^hiwetts.  505). 

Charitable  uses. — Bequest  to  non-existing  cokpo- 

BATION.' — Ct   PRES. 

A  testator  bequeathed  cme-foiuHi  of  tbe  Income  of  the  residue  of  his 
t«tate  "  to  the  trustees  of  the  Phyrio-AIedtcal  College  of  CIndmuill, 
Ohio,"  Intending  the  bequest  for  n  medical  school  whleh  nerer  was 
IniMrporaled  and  which  had  ceased  t«  exlat.  Held,  that  the  Income 
could  not  be  claimed  by  a  different  liody  called  the  Phrslo-SIedlcal 
f osUtnte,  and  that  tbe  trust  could  not  be  administered  cy  pre*,  ■  the 
college  intraided  by  testator  not  belnt;  a  public  or  charitable  iDstltu- 
tlon. 

Re8br%'ed  from  the  Supreme  Jndiclal  Court  of  Suf- 
folk County. 

A.  A.  Ranney  (F.  Raiiiicif  with  him),  for  the  plaintiffs. 

.1.  Fiske,  (-/.  Wilby  of  Ohio  with  him)  for  Physio-Med- 
ical Institute. 

H.  v.  B/(>s,  First  Assistant  Attorney-General,  for  the 
.j^ttomey-General,  submitted  the  case  without  argu- 
ment. 

Holmes,  J.  This  is  a  bill  in  equity,  filed  Jime  19, 
1882,  brought  by  the  son  and  widow  of  John  Stratton, 
who  allege  themselves  to  be  his  heirs  at  law,  to  obtain 
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a  decree  that  one-fourth  of  "the  incoine  of  the  residue 
under  such  will,  directed  by  him  to  be  paid  to  the  trus- 
tees of  the  Physio-Medical  College  of  Cincinnati,  Ohio, 
be  paid  to  the  plaintiffs  on  the  ground  that  there  is  no 
such  institution.  The  words  of  the  will  are,  "  one- 
quarter  part  of  the  net  income  is  to  be  paid  semi-an- 
nually to  the  trustees  of  the  Physio-Medical  College  of 
Cincinnati,  Ohio,  to  be  used  by  the  college  for  the  pro- 
TOotion  of  the  medical  art,  as  believed  in  and  favored  by 
me  during  my  lifetime,  and  in  support  of  that  institu- 
tion, as  the  trustees  thereof  shall  from  time  to  time  de- 
termine, the  same  to  be  paid  to  the  treasurer  of  the  in- 
stitution duly  authorized."  The  master  reports,  that 
the  testator  supposed  that  there  was  a  corporation  of 
the  name  used  by  him,  of  which  one  Curtis,  at  whose  in- 
stance he  gave  the  legacy,  was  president  or  director; 
that  in  fact  there  was  no  such  corporation  in  existence 
at  the  testator's  death,  but  that  CTirtis  lectured  and 
taught,  alone  or  with  others,  under  that  njime;  and  that 
Ourtis's  medical  school  was  tlie  nne  meant.  This  school 
ceased  to  exist  at  Curtis's  death,  in  1881.  The  income 
IB  claimed  by  a  corporation  called  the  Physio-Medical 
Institute,  established  at  Cincinnati.  Assuming  that  it 
would  be  possible  for  that  corporation  to  take  a  gift 
to  the  Physio-Medical  Collie  (Hinvklei/  v.  Thatcher, 
139  Mass.  477,  1  N.  E.  Kep.  840;  Tucker  v.  Seaman's  Aid 
Sovicly,  7  Mete.  188,  209,)  it  could  not  do  so  in  the  ab- 
sence of  evidence  appropriating  to  it  a  name  which  on 
its  face  denotes  a  different  body.  }ti)iot  v.  Ronton  Asy- 
lum and  Farm  School,  7  Met.  41(i;  American  Bible  So- 
ciety  V.  Pratt,  9  Allen,  109.  But  the  evidence  has  not 
that  effect,  and  the  master  finds  that  the  name  in  the 
will  does  not  mean  the  Physio-Medical  Institute. 

We  do  not  think  that  the  claim  of  this  defendant  had 
sufBcient  ground  to  warrant  the  allowance  of  its  costs 
out  of  the  fund. 

The  plaintiff  has  argued  that  the  income  should  not 

be  applied  cij  prat.    The  Attorney-fieneral,  who  has 

*>een  made  a  party  defendant,  makes  no  argument  that 

■    it  should  be  so  appli<Mi.    The  attempt  of  the  Physio- 
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Hedical  Institute  to  raise  the  question  by  an  amend- 
ment to  its  answer  was  disallowed,  and  it  did  not  seek 
to  reopen  the  matter  at  the  hearing  before  us.  In  the 
absence  of  argument,  we  see  no  sufficient  reason  for  di- 
recting a  scheme  to  be  framed. 

In  the  first  place,  it  does  not  appear  that  the  will 
creates  a  public  charity.  It  does  not  pui-port  to  found 
an  institution,  as  in  Tainter  v.  Clark,  5  Allen,  6t>;  At- 
torneif-Genirai  v.  Lonsdale,  1  Sim.  105  Russell  v.  Allen, 
107  U.  S.  163,  2  Sup.  Ct.  Kep.  327,  but  to  give  the  fund 
to  one  already  in  existence,  and  having  a  determinate 
character.  It  would  seem  that  neither  Curtis's  medi- 
tal  school  in  fact,  nor  the  supposed  corporation  in  the 
mind  of  the  testator,  was  a  free  or  public  school,  as  in 
Boxford  Ifcligious  Socicti/  v.  Harriman,  125  Mass,  321, 
and  Morp'ille  v.  Fowlc,  144  Mass.  109,  10  N.  E.  Eep.  766, 
<see  Mcltttire  t.  Zanesville,  17  Ohio  St.  352;)  but  that 
they  were  both  priyate  pecuniary  enterprises,  to  the 
support  of  which  the  trustees,  that  is  to  say  the  party 
interested,  had  power  to  apply  the  whole  Income. 
Such  an  enterprise  is  not  a  public  charity ,even  if  indi- 
rectly it  serves  charibible  ends.  Attorney-General  v. 
Never,  2  "\"em.  387;  Attorney-General  v.  Nen-comb,  14 
Ves.  1,  7;  Atiorney-Oeneral  v.  Haberdashers^  Co.,  1 
Myle.  &  K.  420.  See  Drunj  v.  Natick,  10  Allen,  169, 
180;  Ciirnr  t.  lAing,  2  DeG.,  F.  &  J.  75,  79;  Thompson  v. 
Hhafccspear,  1  De  O.  F.  &  J.  399,  406,  408.  If  the  will 
allow  the  fund  to  be  applied  to  purposes  not  charitable, 
the  gift  fails  as  a  charity.  Rotch  v.  Emerson,  105  Mass. 
431,  433;  .^altonstall  V.  ftanders,  11  Allen,  446,  464;  .\for- 
ice  V.  Bishop  of  Durham,  9  Yes.  399,  406;  ElUs  v.  Sclby, 
1  Myl.  &  Cr.  286,  299. 

In  the  next  place,  we  think  that  it  appears  from  the 
facts  that  the  gift  is  primarily  to  the  trustees  of  the 
college,  and  that  the  college  is  in  another  Srate,  that 
the  income  is  to  be  used  by  the  college,  and  that  the 
whole  of  it  may  be  used  for  its  own  support,  in  the  dis- 
cretion of  the  trustees,  as  well  from  the  circntnstanres 
under  which  the  will  was  made,  that  the  main  object 
is  the  support  of  the  particular  institution  which  the 
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testator  had  in  mind,  and  that  the  promotion  in  Ohio 
of  Thompsonianism,  the  form  of  medical  art  believed 
in  by  the  testator,  was  to  be  accomplished  as  incident 
to  that  object.  It  is  immaterial  to  this  conclusion 
whether  the  name  described  an  existing  beneficiary  or 
not.  At  least,  it  described  an  institution  which  was 
supposed  by  the  testator  to  exist,  and  of  which  his 
friend  was  supposed  to  be  an  officer.  The  testator's 
belief  as  to  the  facta  has  the  same  effect  upon  the  con- 
struction of  his  lanf;;uage  whether  his  belief  was  right 
or  mistaken.  Then,  if  the  foregoing  constructioD  of 
the  will  is  not  too  strict,  even  if  the  s:ift  were  to  a  pub- 
lic charity,  probably  the  gift  would  fail  upon  the  fail- 
ure of  the  donee.  The  main  doubt,  if  it  were  conceded 
that  the  gift  was  charitable,  would  arise  on  the  ques- 
tion of  construction.  In  such  cases  courts  have  gone 
very  far  in  discovering  and  sustainintj  a  general  chari- 
table intent  distinct  from  the  means  indicated  for  car- 
rying it  out,  or  the  immediate  object.  Incorporated 
t^ociety  V.  Price,  Jones  &  Lat.  498,  7  Ir.  Eq.  260,  and 
other  cases  cited  in  Jackmn  v.  PhiUipn,  14  Allen,  539. 
Thus  in  case  of  a  simple  gift  to  an  institution,  if  the  in- 
stitution is  in  its  nature,  and  by  its  name  appears  to  be 
a  mere  trustee  or  conduit  for  the  "application  of  its 
funds  to  charitable  purposes,  the  gift  ■will  not  fail  upon 
failure  of  the  donee.  WinHlow  v.  Cummings,  3  CMsh. 
358;  Bliss  v.  American  Bible  fincichj,  2  Allen,  334; 
Old  Smith  SofiVi/  T.  Crocl-er,  119  Mass.  1,  24.  See  In 
re  Maguire,  L.  R  9  Eq.  632.  So,  a  fortiori,  if  the  ob- 
jects of  the  charitable  trust  are  declared  by  the  will, 
and  it  appears  that  the  discretion  of  the  particular  so- 
cieties named  is  not  of  the  essence  of  the  gift.  Reeve 
V.  Attomejf-Oentrnl,  3  Hare,  191,  197;  Marsh  v.  Altor- 
ncj/'Genernl,  2  J.  &  H.  61.  But  if  the  construction  of 
the  will  is  settled  in  the  sense  in  which  we  have  con- 
strued the  one  before  us,  then,  if  the  donee  fails,  the 
gift  fails.  To  that  extent,  at  lenst,  we  may  follow  the 
late  English  cases  with  safety,  and  without  encounter- 
ing the  doubts  expressed  in  Jfielmn  v.  Phllllpfi,  14  Al- 
len, 539,  594,  and  1  Jarm.  WUls  (Bigelow's  ed.)  247,  248; 
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Clark  V.  Taylor,  1  Drewry,  642;  RusiseU  v.  Kellett,  3  8m. 
&  G.  2&i;  Marsh  y.  Means,  5  W.  R.  815,  s.  c.  3  Jar.  (N. 
S.)  790;  Langford  v.  Qowland,  3  Giff.  617;  fisfc  v.  A(- 
lorney-Gcncraly  L.  R.  4  Eq.  521;  In  re  Maguirc,  L.  R  9 
Eq.  632;  Mimt  v.  Baker,  147  Mass.  348-350,  17  N.  E. 
Rep.  839.  See  Cherry  t.  Molt,  1  Myl.  &  Cr.  123,  133; 
Smith  T.  OUrer,  11  Beav.  481;  ColdiccU  v.  Holme,  18 
Jur.  396,  397;  Tudor  Charities  (2d  ed.),  225  et  seq.  And 
even  if  the  donee  is  in  existence  at  the  date  of  the  will, 
there  is  no  absolnte  rule  of  law  that  prevents  the  char- 
ity terminating  when  the  donee  ceases  to  exist,  al- 
though, no  doubt,  in  such  cases  courts  have  gone  still 
further  in  straining  the  meaning  of  wills,  in  order  to 
uphold  the  supposed  general  intent.  Clark  v.  Tayhrr, 
1  Drewry,  642;  Russell  v.  Kellett,  Son  &  G.  264.  See 
Easterbrooks  v.  Tillinghast,  5  Gray,  17;  Baker  v.  Clarke 
Institution,  110  Mass.  88,  91.  The  favor  shown  to  char- 
ities should  not  be  carried  to  the  point  of  overriding 
the  plainly  expressed  limits  of  a  gift,  whether  the  dura- 
tion is  limited  in  so  many  words  or  not. 

As  the  fund  in  question  is  a  part  of  the  residue,  it 
goes  to  the  heirs  at  law  and  next  of  kin  of  the  testator, 
as  undevised  property.  Pokier  t.  Inches,  12  Gray,  385; 
Lombard  v.  Boyden,  5  Allen,  249;  Smith  v.  Haynen,  111 
Mass.  346;  Cummings  v.  Bramkull,  120  Mass.  552,  558; 
Skrymsher  v.  Nortkcote,  1  Swanst.  566,  570;  Humble  v. 
Shore,  7  Hare,  247,  249. 

Decree  for  plaintiffs. 

See  Hiint  v.  Fowler,  0  Am.  Prob.  Rep.  444  and  note  on  "  Charitable 
Trusts,"  also  Cruikshank  v.  The  Home  for  the  Friendless,  6  Ain.  Prob. 
Rep.  490,  and  note  on  "  Bequests  to  Non-RxisUog  Bodies,"  and  cross- 
reference  note.  As  to  the  doctrine  of  ry  preg,  see  Kinney  v.  Kinney, 
6  Am.  Prob.  Rep.  153,  and  the  croaa-referenoe  note;  Holland  v.  Al- 
cock,  6  Am.  Prob.  R«p.  188;  and  Doughten  t.  Vandever,  «  Am.  Prab. 
Bep.  392,  and  tbe  croea-refereDoes. 
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HaGEMAN  V8,  Hageman. 
(129  nunoifi,  104.) 

The  rule  in  Shellet's  Case. 

Whoi  a  devise  la  to  beira  eenerallr,  no  partlcnlax  pe»on  or  daas  of 
pMBons  belDg  desigimlad  as  remainiler-mOTi,  the  rule  In  Shellej's 
Gaae  applies  and  is  held  to  oonclualrely  express  the  intention  of  the 
testator,  notwlthstnndinK  the  expreestoQ  of  an  Intentloii  (hat  the 
ancestor  shall  take  a  lees  estate  than  the  fee. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Cook 
Comity.    The  opinion  discloses  the  facts. 

Charles  D.  Clark,  for  appellants. 

K  H.  &  N.  E.  Gary,  for  appellees. 

Shope,  J.  This  was  a  bill  filed  in  the  circnlt  court 
of  Cook  county  by  Frederick  C,  George  W.,  Franklin  J., 
and  Louis  B.  Hageman,  against  the  minor  children  of 
each,  respectively,  for  partition  of  certain  lots  in  what 
is  known  as  McGrath's  addition  to  Chicago,  and  pray- 
ing a  construction  of  the  last  wil!  and  testament  of 
Frederick  C,  Hageman,  deceased,  father  of  the  com- 
plainants. It  is  alleged  that  by  said  will  the  property 
sought  to  be  partitioned  was  devised  to  the  complain- 
ants in  fee.  A  guardian  ad  litem  was  appointed  for  tho 
defendants,  who  answered,  admitting  the  making  of  said 
will,  the  deiith  of  the  testator,  and  the  admission  of  the 
will  to  probate,  but  denying  that  the  complainants  were 
the  owners  of  the  real  estate  devised,  in  fee;  and  aver- 
ring that  by  the  terms  of  the  will  the  defendants,  chil- 
dren of  complainants,  became  owners  of  the  title  in  fee 
to  the  lands  in  controversy,  subject  only  to  a  life  estate 
in  complainants,  and  the  further  possibility  of  letting  in 
such  other  children  of  complainants  as  might  thereaf- 
ter be  bom,  etc.  Upon  the  hearing  the  ronrt  construed 
the  will  as  vesting  the  fee-simple  title  in  tlie  complain- 
ants, and  ordering  pnrtition  thereof  accordingly. 

The  third  clause  of  the  will  of  Frederick  ('.  Hageman 
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deceased,  and  which  ia  the  only  portion  of  the  will  in- 
volved in  this  controversy,  ia  as  follows:  "I  give  and 
devise  unto  my  sons,  Frederick  C.  Hageman,  Geoi^e  W. 
Hageman,  Franklin  J.  Hageman,  and  Louis  B.  Hage- 
man, lots  ten,  eleven,  thirteen,  fourteen,  and  fifteen,  as 
subdivided  by  plat  '  A,'  in  block  oae,  in  McGrath's  ad- 
dition to  Chicago,  Illinois;  but  the  said  Frederick  C. 
Hageman,  George  W.  Hageman,  Franklin  J.  Hageman, 
and  Louis  B.  Hageman  shall  neither  of  them  sell  or 
mortgage  any  of  the  lots  last  above  mentioned,  but  the 
same  shall  go  to  their  heirs  after  them, — that  is  to 
say,  the  lots  which  they  take, —  which  shall  be  deter- 
mined by  lot  or  agreement  between  themselves." 

The  qnestion  presented  is  whether  under  this  lan- 
guage of  the  will,  the  complainants,  sons  of  the  testa- 
tor, took  an  estate  for  life  in  the  lots  devised,  or  took 
the  estate  in  fee.  It  is  contended  that  the  language  of 
the  testator,  that  they  "  shall  neither  of  them  sell  or 
mortgage  any  of  the  lots  "  devised,  "  but  the  same  shall 
go  to  their  heirs  after  them,"  operates  as  a  limitation 
upon  the  devise  to  the  sons,  so  that  they  took  a  life-es- 
tate only,  and  their  children  in  esse  became  the  owners 
in  fee,  subject  to  such  life-estate  and  the  possibility  of 
letting  in  other  children  of  the  said  sons  of  the  testator 
thereafter  bom,  and  answering  the  same  description. 
The  language  employed  in  the  first  part  of  this  clause  of 
the  will  is  sufficiently  comprehensive  to  create  an  es- 
tate in  fee  in  the  sons.  It  is  to  be  observed,  that  in  the 
words  following  there  is  nothing  which  designates  any 
particular  person,  or  class  of  persons,  as  remainder- 
men. The  devise  is  to  the  sons,  and  to  their  heirs  after 
them.  It  is  urged,  however,  that  it  was  manifestly  the 
intention  of  the  testator  to  deprive  his  sons  of  the 
power  of  alienation,  and  to  vest  in  them  an  estate  for 
their  lives,  only,  and  that  the  intention  of  the  testa- 
tor, as  thus  evinced,  must  control,  and  that  the  rule  in 
Shelly's  case,  having  the  effect  of  defeating  the  inten- 
tion of  the  testator,  as  thus  shown,  cannot  be  applied. 
It  is  said  by  Kent,  (4  Com.  p.  233,)  in  commenting  npon 
the  decision  in  Perrin  v.  Blake,  4  Burr.  2579:  "The  re- 
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siilt  of  that  famous  controversy  tended  to  conflmi,  by 
the  weight  of  judicial  authority  at  Westminster  Hall, 
the  irresistible  pre-eminence  of  the  rule;  so  that  even 
the  testator's  manifest  intent  could  not  control  the 
If^l  operation  of  the  word  '  heirs/  when  standing  for 
the  ordinary  line  of  succession  as  a  word  of  limitation, 
and  render  it  a  word  of  purchase.  If  the  term  '  heirs,' 
as  used  in  the  instrument,  comprehended  the  whole 
class  of  heirs,  and  they  became  entitled,  on  the  death 
of  the  ancestor,  to  the  estate,  in  the  same  manner  and 
to  the  same  extent,  and  with  the  same  descendible  qual- 
ities, as  if  the  grant  or  devise  had  been  simply  to  A  and 
Ms  heirs,  then  the  word  '  heirs '  is  a  word  of  limitation, 
and  the  intention  will  not  control  the  legal  effect  of  the 
word,"  This  doctrine  has  received  repeated  recogni- 
tion by  this  and  other  courts  where  the  rule  in  ShcUy's 
case  ia  in  force,  so  that  we  do  not  deem  a  review  of  the 
authorities  necessary.  See  Baker  v,  Scott,  62  111.  88; 
Wicker  v.  }fay,  118  Dl.  472,  Rijan  v.  Allen,  120  HI.  648. 
12  N.  E.  Kep.  65;  Van  OUnder  v.  Carpenter,  127  HI.  42. 
In  the  case  last  cited,  the  authorities  are  collated  and 
reviewed.  Mr.  Preston,  in  his  work  on  Estates,  (Vol. 
1,  pp.  281-283,)  speaking  of  the  legal  effect  under  the 
rule  in  Shelly's  case  of  the  word  "heirs,"  where  it  is 
used  as  designating  persons  who  would  take  in  succes- 
sion, says:  "In  wills,  the  rule  applies  generally,  and 
without  exception,  to  the  several  limitations,  as  often 
as  the  gift  to  the  heirs  is  without  any  expression  of 
qualification,"  and  that  "neither  the  express  declara- 
tion,— ^first,  that  the  ancestor  shall  have  an  estate  for 
his  life,  and  no  longer;  nor,  secondly,  that  he  shall 
have  only  an  estate  for  life  in  the  premises,  and  that  af- 
ter his  decease  it  shall  go  to  the  heirs  of  his  body,  and 
in  default  of  such  heirs  rest  in  the  person  next  in  re- 
mainder, and  that  the  ancestor  shall  have  no  power  to 
defeat  the  intention  of  the  testator;  nor,  thirdly,  that 
the  ancestor  shall  be  tenant  for  his  life,  and  no  longer, 
and  that  it  shall  not  be  in  his  power  to  sell,  dispose, 
or  make  way  with  any  part  of  the  premises,  *  .*  * 
will  change  the  word  '  heirs '  into  a  word  of  purchase." 
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The  rale  in  Shdly's  case  is  a  rule  of  property  in  this 
State.  (Baker  v.  Scott,  supra;  Ryan  v.  Allen,  stipra.) 
And  its  application  to  the  particular  case  depends,  not 
upon  the  quantity  of  estate  intended  to  be  given 
to  the  ancestor,  but  upon  the  estate  devised  to  the  heir. 
"When  the  devise  is  to  heirs  generally,  the  rule  applies, 
and  is  held  to  conclusively  express  the  intention  of  the 
testator,  and  will  necessarily  govern  and  control  in 
determining  the  estate  devised,  notwithstanding  the 
expression  of  an  intention  on  the  part  of  the  testiXtor 
that  the  ancestor  shall  take  a  less  estate  than  the  fee. 
The  devise,  here,  must  therefore  be  treated  as  if  it  were 
to  the  sons  of  the  testator  and  their  heirs,  without  quiil- 
ificatioD,  in  which  event  it  is  clear  the  sons  would  take 
the  fee  in  the  estate  devised.  See  Van  Olindcr  v.  Car- 
penter, supra.  The  decree  of  the  circuit  court,  being 
in  conformity  with  the  views  here  expressed,  must  be 
afBnned. 

The  rule  in  Shelly's  ctuie.  —The  resolt  of  Ibe  autboritles  Is 
Tv«ll  Htated  by  Mr.  Justice  BlUott,  speaking  for  the  Supreme  Court  of 
Indiana,  in  Allen  t.  Croft,  (101)  Ind.  476)  as  followB  :  "  It  bas  seemed 
to  miinj-  Uiat  there  la  a  conflict  between  the  rule  dedtirlng  that  the 
intention  of  the  testator  must  gorem  and  rule  In  Shelly's  Case;  but 
tbe  appearance  of  conflict  fades  away  when  it  la  brought  clearly  to 
mlntl  that  when  the  word  '  heirs  '  Is  used  as  a  word  of  limitation,  it 
la  treated  as  conclusively  espreesing  the  Intention  of  the  testator. 
Where  It  appears  that  the  word  was  so  used,  the  law  Inexorably  flies 
the  force  and  meaning  of  the  Instrument.  If  once  It  Is  granted  that 
the  word  was  used  In  Its  strict  legal  sense,  notliing  caji  avert  the  op- 
«ration  of  the  rule  In  Shelly's  Case;  so  the  Inquiry  Is,  was  the  word 
used  as  one  of  limitation  ?  The  only  method  In  which  an  InRtrument 
employing  the  word  '  heirs '  caa  be  shown  not  to  be  within  the  rule, 
Is  by  showing  that  the  word  was  not  employed  In  its  strict  legal 
sense."  This  may  be  done  by  showing  "  that  the  words  '  heirs '  or 
'  heirs  of  body  '  were  used  as  synonymous  with  '  child  '  or  '  children,' 
or  some  other  limited  class,  and  not  n»  meaning  those  who  take  by 
inheritance.  KPnerally.  as  heirs.  In  tbe  technical  sense  of  the  word." 
Carpenter  v.  Van  Ollnder.  127  HI.  42.  50,  citing  MiUett  T.  Ford,  109 
Ind.  159,  where  "  heirs  of  his  body  In  lawful  wedlock  "  was  construed 
ss  though  the  devise  had  been  to  the  devisee  and  his  childreii:  and 
Urich's  Appeal,  86  Pa.  St.  386  where  from  other  parts  of  the  will  It 
was  shown  that  testator  used  "  helm  "  and  "  children  "  synonymously. 

Another  class  of  casM  embmoes  those  that  restrict  and  narrow  the 
nwanlng  of  the  word  "  hetrs  "  to  partloDlar  peraons,  or  to  a  parttoular 
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class  of  persona  lees  than  that  ot  heii^  In  genenil,  an  In  Belslay  t. 
Engler,  107  111.  182,  where  the  word  was  restricted  to  cblldren  of  tes- 
tator's grandchildren,  when  tbe  word  becomes  one  of  purohase  Instead 
of  inheritance. 

See  further,  Leathers  t.  Gray,  6  Am.  Prob.  Kep.  72,  end  the  croes- 
referenoee;  Hughes  t.  Nlcklas,  infra. 


Todd  is.  Sawyer. 

(147  Massachusetts,  670.) 

Life   estate   with   power   of   appointment. —  Re- 
straint OF  AIJENAIION. 

A  devise  of  property  to  testator's  daughter,  "  to  be  kept  and  retained 
by  her  as  long  as  she  shall  live,  and  be  dlfq;>osed  of  as  to  her  seems. 
proper  at  her  decease,"  being  a  life  estate  with  absolute  power  of 
appoiatment  of  the  fee,  cMifers  on  tbe  devisee  such  an  interest  as 
enables  her  to  convey  the  fee  by  deed  in  her  lifetime',  for  if  testator 
Intended  to  prohibit  an  aUenation  during  her  life,  the  provision  is 
void,  there  being  no  devise  over. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Suffolk  County.  This  was  an  action  by  Charlotte  Todd 
against  Charles  W.  Sawyer  to  recoTer  damages  for  a 
breach  of  an  agreement  to  purchase  a  certain  lot  of 
land  which  plaintiff  held  under  the  following  clause 
in  the  will  of  her  father  Robert  Todd,  to  wit:  "  After 
the  payment  of  the  sams  above  named,  I  hereby  give 
and  bequeath  to  my  beloved  daughter  Charlotte  Todd 
[the  property  described]  to  her  own  and  separate  use,  to 
be  kept  and  retained  by  her  as  long  as  she  shall  live,  and 
be  disposed  of  as  to  her  seems  proper  at  her  decease." 
The  plaintiff  tendered  defendant  a  deed  conveying  her 
interest  in  the  property  "  in  execution  of  the  power 
given  in  and  by  the  will  of  the  late  Robert  Todd,'* 
which  defendant  refused  on  the  ground  that  it  did 
not  convey  a  fee  simple  in  the  premises.  The  Superior 
Court  gave  judgment  for  the  defendant  and  plaintiff 
appeals. 
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S.  W.  Bragg,  for  the  plaintiff. 
R.  lirailfor/},  for  the  defendant. 

C.  Allen,  J.  At  the  outset,  it  is  apparent  that  the 
plaintiff  has  at  least  a  life  estate.  The  words,  "  (o 
be  kept  and  retained  by  her  as  long  as  she  shall  live," 
were  probably  not  intended  to  prohibit  an  alienation 
.  during  her  life,  but  were  rather  exprcHsive  of  the  tes- 
tator's expectation  or  wish.  But  if  intended  as  a  pro- 
hibition, no  legal  effect  can  be  given  to  them;  a  pro- 
vision against  alienation  being  void,  lilackittone  Bank 
V.  Darin,  21  Pick,  42;  GImson  v.  Fa/iericcather,  4  Gray, 
348,  351.  The  words,  "  be  disposed  of  as  to  her 
seems  proper  at  her  decease,"  imply  a  power  of  dispo- 
sition either. by  will  or  by  deed.  Kimball  v.  Sulliran, 
113  Mass.  345;  Tomlinson  v.  Dtghton,  1  P.  Wms.  149. 
There  was  no  devise  over.  Taking  the  plaintiflPs  title, 
therefore,  at  the  lowest,  she  has  a  life-estate,  with  a 
full  power  of  disposition  by  deed;  and  this  enables  her 
to  convey  a  good  title  in  fee.  And  indeed  there  seems 
to  be  no  good  reason  for  considering  her  own  title  as 
an^  less  than  a  fee,  especially  in  view  of  the  provisions 
of  Gen,  Sts  c.  92)  §  5,  "  that  every  devise  of  land  .  . 
shall  be  construed  to  convey  all  the  estate  of  the  de- 
visor therein  which  he  could  lawfully  devise,  unless  it 
clearly  appears  by  the  will  that  the  devisor  intended  to 
convey  a  less  estate."  Cummingx  v.  fihair,  108  Mass. 
159;  Lyon  v.  ^farsh,  116  Mass.  232;  Bowcn  v.  Dean,  110 
Mass.  438;  Rale  v.  J/arft,  100  Mass.  408;  WkUcomb  v. 
Taylor,  122  Mass.  243,  248;  (7(7»h/ns  v.  memrd,  125 
Mass.  541,  543;  Krllry  v.  Meinx,  135  Mass.  231.  Ac- 
cording to  the  agreement,  judgment  must  be  entered 
for  the  plaintiff  for  |300. 
Judgment  for  fhe  plaintiff. 

Ab  to  life  eBtatefi  -with  power  nf  appointment,  see  Walker  ▼.  Pritdi- 
ard.  6  Am.  Prob.  Rep.  381,  nnd  tie  cross-refeppnce  note.  As  to  re- 
Btiicitlmis  upon  alleimtlon,  see  Smith  v.  Towers,  0  Am.  Prob.  'Rep. 
BS9,  and  the  cross-references;  also  Hollanil  v.  Alcock,  6  Am.  Prob. 
Hep.  1K8,  and  monoKraptale  note,  p.  210.  And  as  to  perpetuities,  see 
rmthsbank  t.  The  Ilntne  for  the  Friendless,  fl  Am,  Proh.  Rep.  490, 
and  the  cmss-referenws. 
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Feckkam  t-8.  Lego. 

{5T  CfmnecUcat.  553.) 

Life  estates  anb  rrmaindehs. — Discretion  to  0se 
principal. 

A  bequest  ot  th«  "  nse  and  ImproTemenM  "  of  an  estate  duilng  fine 
natural  Uvea  of  the  leKateee,  fa  not  reuderwi  absolute  by  a  djscreiicai 
to  use  a  portion  of  the  principal  should  It  be  necessary  for  tbeh-  • 
personal  comfort,  "  saving  as  muoh  as  possible  fur  the  children  born 
to  them";  and  by  Iniplloition  the  children  of  the  legatees  take  a 
Tested  Interest  in  the  remainder  under  the  will. 

Reserved  from  the  Superior  Court  of  New  Haven 
County.    The  facts  appear  in  the  opinion. 

O.  P.  Ingersoll,  for  the  heirs  at  law. 

8.  A.  Ywk,  for  Grace  A.  Peckham,  one  of  the  de- 
fendants. 

LooMis,  J.  This  suit  was  brought  to  obtain  a  judi- 
cial construction  of  the  last  will  of  Mary  Yemmans, 
which  is  as  follows:  "1.  I  give  and  bequeath  to  my 
brother,  John  L^o,  live  hundred  dollars.  2.  I  give  and 
bequeath  to  W.  Prank  and  his  wife,  Grace  A.  Peckham, 
the  use  and  improvement  of  the  whole  of  the  remain- 
der of  the  estate  of  which  I  may  die  possessed,  both 
real  and  personal,  during  their  natural  lives.  Should 
it  be  necessary  for  their  personal  comfort  to  use  any 
portion  of  said  property,  it  is  my  will  that  they  do  so, 
exercising  good  judgment,  and  saving  as  much  of  it 
as  possible  for  the  children  bom  to  them.  3.  I  appoint 
W.  Frank  and  Grace  A.  Peckham  executors  of  this  my 
last  win  and  testament" 

Tlie  following  facts  are  found  by  the  court;  The 
lieirs  at  law  in  this  case  are  John  Lego,  a  brother  of 
the  testatrix,  and  the  children  of  deceased  brothers  and 
sisters.  Grace  A.  Peckham,  one  of  the  defendants,  is 
a  niece  of  the  testatrix,  and  lived  with  and  was  brought 
up  by  her  as  a  member  of  her  family.  After  the  mar- 
riage of  W.  Frank  Peckham  with  said  Grace,  she  and 
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her  husband  and  the  testatrix  lived  together,  with  oc- 
casional intermissions,  until  the  death  of  the  testatrix. 
About  the  time  of  the  execution  of  the  will  the  testa- 
trix went  to  live  with  Mr.  Peckham  and  his  wife,  and 
continued  to  reside  with  them  to  the  time  of  her  death. 
The  other  heirs  at  law,  though  not  Intimate,  were  on 
friendly  terms  with  the  testatrix.  The  properi:y  and 
estate  of  the  testatrix  came  to  her  by  the  will  of  her 
late  husband,  Joseph  Yemmans.  A  few  days  after  the 
death  of  her  husband,  the  testatrix  made  and  executed 
the  will,  it  having  been  drawn  by  Rev.  E.  E.  Beardsley, 
of  New  Haven.  The  first  question  is,  whether,  under 
the  second  section  of  the  will,  Mr.  and  Mrs.  Peckham 
take  a  fee  or  a  life-estate.  The  intention  of  the  testa- 
trix, which  is  to  control,  must  here  be  ascertained  from 
the  language  employed  by  her  in  making  the  gift.  In 
the  first  section  she  employed  direct  and  fitting  words 
in  making  an  absolute  gift  to  her  brother,  and  had 
she  intended  a  similar  gift  of  the  residue  to  the  Peck- 
hams,  similar  language  most  naturally  would  have  been 
employed,  being  already  in  her  mind.  Instead  of  that, 
however,  we  find  language  of  a  contrary  import:  lan- 
guage which  is  irreconcilable  with  the  idea  that  she 
intended  to  give  other  than  a  life-estate. 

The  language  is  doubly  restrictive.  In  the  first  place 
the  bequest  is  guarded  by  the  words  "  use  and  improve- 
ment," -which  alone  would  distinguish  the  gift  from  a 
fee,  but,  to  put  it  beyond  all  controversy,  the  tenure  of 
the  holding  is  expressly  given  as  "  during  their  natural 
liv^a"  If  the  section  stopped  here,  it  is  conceded  that 
a  doubt  as  to  the  meaning  would  be  impossible;  but  the 
■words  which  follow:  "  Should  it  be  necessary  for  their 
personal  comfort  to  use  any  portion  of  said  property, 
it  is  my  will  that  they  do  so,  exercising  good  judgment, 
and  saving  as  much  as  possible  for  the  children  born 
to  them,"  it  is  contended  remove  the  restriction  twice 
applied  in  the  preceding  language,  and  enlarge  what 
waa  plainly  only  a  life-estate,  and  convert  it  into  a  fee. 
We  fail  to  discover  any  such  intention.  The  language 
necessarily  implies  a  consciousness  on  the  part  of  the 
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testatrix  that  she  had  given  only  a  life-estate;  but  it 
occurs  to  her  that  the  income  may  be  so  limited,  and 
their  circumatances  so  reduced,  that  they  may  lack  the 
means  of  comfortable  support  and  she  adds  the  clause 
under  consideration  to  meet  such  an  emergency,  but 
this  clause  was  never  intended  to  sweep  away  the  life- 
estate.  It  was  only  to  be  called  into  play  by  an  emerg- 
ency— ^by  the  needs  of  her  beneficiaries.  The  right  tO' 
resort  to  the  principal  was  founded  on  necessity  and 
restricted  by  necessity.  The  words  are  "  should  it  be 
necessary."  If  it  should  not  be  necessary  it  is  all  a 
mere  life  estate;  if  it  is,  then  the  restriction  is  that  all, 
except  the  necessary  portion  so  taken  remains  a  mere 
life-estate.  It  is  said  that  the  words  "necessary  for  their 
personal  comfort,"  are  indefinite  in  meaning,  and  prac- 
tically unrestricted,  and  therefore  inconsistent  with 
any  remaining  life-estate.  We  cannot  accept  this  view. 
One  of  the  definitions  of  "  comfort "  ^ven  in  Webster's' 
Wctionary,  as  applied  particularly  in  law,  as  well  as  in 
some  other  things,  is  "  support."  The  language  there- 
fore must  be  held  to  mean  "necessary  for  their  sup- 
port." 

But  it  is  said  that  it  is  again  rendered  indefinite  by 
being  all  left  to  the  judgment  and  discretion  of  the 
l^atees  as  to  the  kind  and  extent  of  the  support  need- 
ed; that  they  may  use  the  principal  to  gratify  their 
mere  whims  and  fancies.  We  do  not  think  any  such 
authority  is  given.  For  the  time  being  they  exercise 
their  judgment,  but  are  not  the  ultimate  judges  of 
what  is  necessary,  but  the  Superior  Court,  as  a  court  of 
equity,  and  perhaps  in  some  cases  the  probate  court, 
will  review  and  revise  their  judgment,  and  determine 
whether  the  exigency  had  arisen  to  give  them  any  right 
to  resort  to  the  principal,  and  if  so,  whether  they  have 
exceeded  the  liberty  given  them.  But  our  attention 
has  been  called  particulariy  to  the  concluding  words 
enjoining  the  exercise  of  good  judgment  on  their  part. 
We  do  not  think  the  question  of  necessity  is  to  be  so 
determined.  But  the  good  judgment  enjoined  is  to  be 
exercised  in  saving  as  much  as  possible  for  the  children 
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"witMn  the  field  given  of  what  is  necessary.  What 
is  necessary  in  law  does  not  always,  nor  often,  mean 
a  strict,  absolute  necessity.  It  is  a  relative  term,  and 
variable  according  to  circnmstances.  It  means  here, 
as  in  the  case  of  the  obligation  of  a  husband  to  rumish 
necessaries  for  bis  wife,  what  is  needed  In  reference  to 
the  situation  and  condition  in  life,  and  within  those 
limits  which  may  be  saved  by  the  exercise  of  good  judg- 
ment. If  they  act  within  the  legal  limits  of  a  necessity 
in  law  they  may  not  be  responsible,  but  are  if  they  ap- 
propriate a  portion  of  the  principal  when  not  needed 
for  their  support.  If  now  we  have  discovered  the  in- 
tention of  the  testatrix  as  evidenced  by  the  language 
of  her  will,  a  reference  to  artificial  rules  of  interpreta- 
tion would  seem  unnecessary,  b>tt  as  some  of  these 
rules  were  referred  to  in  the  disousaion  of  this  case  as 
being  opposed  to  the  construction  we  have  adopted, 
a  brief  discussion  of  the  matter  may  seem  desirable. 
Hull  V.  Culver,  34  Conn.  404,  was  referred  to  as  indors- 
ing the  principle  that  "  where  an  estate  for  life  is  giv- 
en, with  power  in  the  devisee  to  sell  and  dispose  of  it 
at  his  own  discretion  and  for  his  own  use,  he  takes  a 
fee."  In  Lewis  v.  Palmer,  46  Conn.  458,  CARPENTER,  J., 
in  giving  the  opinion  of  this  court,  very  properly  calls 
attention  to  the  fact  tfiat  the  above  proposition  was 
stated  as  one  which  the  counsel  on  both  sides  conceded, 
and  that  the  court,  without  discussiog  it,  immediately 
passed  to  the  consideration  of  another  question  regard- 
ed as  controlling,  namely,  whether  the  power  of  sale 
as  there  given  was  absolute  or  contingent.  The  lan- 
guage to  be  interpreted  was  as  -follows:  "I  give  all 
my  estate  to  my  beloved  husband,  Ransom  Culver,  to 
use  and  improve  during  his  natural  life,  and  if  he 
should  want  for  his  support  to  sell  any  part  or  the 
whole  of  it  for  his  maintenance,  my  will  is  that  it  shall 
be  at  his  disposal."  In  construing  this  language  the 
court  said:  "The  great  object  is  of  course  to  ascer- 
tain the  intention  of  the  devisor.  If  she  had  designed 
to  give  her  husband  the  entire  estate,  it  would  have 
been  very  ea^  and  very  natural  for  her  to  say  it 
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in  short  and  direct  terms,  or  to  place  the  disposal  of  it 
at  his  discretion,  without  imposing  a  condition.  But 
she  gives  him  the  disposal  only  '  if  he  should  want  for 
his  support  to  sell  any  part  or  the  whole  of  it  for  his 
maintenance.'  This  language  very  clearly  implies  a 
limitation  or  restriction  of  the  power  to  a  case  of  neces- 
sity. The  sale  is  to  be  proportioned  to  the  extent  of 
the  necessity."  It  will  be  seen  that  the  court  constru- 
ed the  authority  to  sell  substantially  as  we  do  in  the 
present  case.  So  that,  even  if  the  proposition  referred 
to  is  a  sound  one,  it  would  not  apply  to  this  case  any 
more  than  to  that  one.  But  the  proposition  has  been 
materially  modified  by  the  later  utterances  and  deci- 
sions of  this  court.  In  Lewis  v.  Palmer,  supra,  the 
words  of  the  will  were:  "  I  do  give  and  devise  unto  my 
said  sister,  Sarah  Palmer,  the  use  of  all  the  rest  of  my 
real  estate  that  I  may  have  or  leave  at  my  death,  dur- 
ing her  natural  life,  and  for  her  to  dispose  of  as  she 
may  think  proper,  right  or  just."  Here  was  plainly  an 
unrestricted  power  of  disposal  at  discretion,  and  yet 
the  court  did  not  hold  that  the  legatee  took  a  fee.  The 
question,  it  is  true,  was  left  open,  as  the  case  could 
he  disposed  of  upon  another  ground,  yet  the  discussion 
plainly  showed  that  the  court  was  prepared  to  hold 
that  a  life-estate  created  by  express  words  would  not 
be  enlarged  to  a  fee  by  the  power  of  sale.  Afterwards, 
in  G/oicT  V.  Stillmn,  50  Conn.  316,  15  Atl.  Rep.  752,  the 
coiirt  was  called  upon  to  construe  a  will  where  the 
words  were:  "I  give  the  residue  of  my  estate,  both 
real  and  personal,  unto  my  sisters  Polly  A.  Stillson  and 
Mary  B.  Stillson,  for  the  term  of  their  natural  lives; 
hereby  empowering  my  said  sisters  to  dispose  of  any 
portion  of  my  estate,  either  real  or  personal,  if  they 
should  Ro  desire."  The  court  held  that  the  sisters  took 
only  a  life  estate,  notwithstanding  their  unrestricted, 
power  of  disposal,  and  in  giving  the  opinion  of  the 
court,  Carpenter,  J.,  said:  "We  are  asked  to  say  that 
the  power  of  sale  enlarges  an  express  life  estate  to  a 
fee.  If  we  do  ao,  what  becomes  of  the  intention  of 
the  testator?    His  intention  to  give  pecuniary  legacies 
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to  the  parties  named,  and  the  residue  to  the  orphan 
aBylum,  is  just  as  certain,  and,  we  may  add,  just  as 
provident,  as  the  intention  to  provide  for  his  sisters; 
and  that  intention  by  the  construction  contended  for 
is  wholly  defeated.  The  power  of  sale  may,  in  doubt- 
ful cases,  aid  in  ascertaining  the  intention;  but  to  give 
it  an  articfleial  and  technical  force  and  thereby  defeat 
the  manifest  intention  of  the  testator,  is  wholly  inad- 
missible." These  utterances  we  think  are  in  accord 
with  the  decided  preponderance  of  judicial  authority 
in  the  United  States.  Chancellor  Kent,  in  voliune  4, 
side  p.  536,  7th  Ed.,  of  his  Commentaries,  summarizes 
the  settled  doctrine  as  follows:  "If  an  estate  be  given 
to  a  person  generally,  or  indefinitely,  with  a  power  of 
disposition,  it  carries  a  fee;  unless  the  testator  gives 
to  the  first  taker  an  estate  for  life  only,  and  annexes 
to  it  a  power  of  disposition  of  the  reversion.  In  that 
case  the  express  limitation  for  life  will  control  the  op- 
eration of  the  power,  and  prevent  it  from  enlai^ng  the 
estate  to  a  fee." 

It  remains  for  us  to  consider  a  still  more  difficult 
question  in  regard  to  the  disposition  of  the  reversion 
— whether  it  belongs  to  all  the  heirs  of  the  testatrix  as 
intestate  propeity,  or  whether  the  will  takes  hold  of  it 
and  sufficiently  designates  the  persons  who  are  to  take. 
The  language  of  the  will  is  so  unusual  and  so  doubtful 
that,  at  the  oiitset,  we  feel  emborrassed  by  two  inde- 
pendent principles  of  law  operating  in  different  direc- 
tions at  the  same  time.  One  reffuires  the  court  to  avoid 
if  possible  any  construction  which  would  result  in 
partial  intestacy.  State  v.  Smith,  52  Conn.  563.  Tl'nr- 
iier  V.  WiUard,  54  Conn.  472,  9  Atl.  Kep.  136.  The 
other  cautions  us  not  to  disinherit  the  lieirs  at  law  un- 
less on  so  strong  a  probability  that  an  intention  to  the 
contrary  cannot  reasonably  be  supposed.  Wigram  on 
Wills,  167;  Wifkiiimn  v.  Adinii,  1  Ves.  &  B.  456.  The 
residuary  estate,  it  is  conceded,  is  not  expressly  dis- 
posed of  by  the  terms  of  the  will,  hut  there  are  words 
evincing,  we  think,  an  intention  and  desire  on  the  part 
oC  (be  testator  as  to  the  disposition.    We  refer  to  the 
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cloBing  words  of  section  second.  The  testatrix,  liaving 
ia  mind  the  life  estate  she  lias  given,  adds  a  conditional 
and  restricted  permission  to  use  a  portion  of  the  prin- 
cipal or  residuary  estate,  but  in  that  connection  enjoins 
the  life-tenants,  in  availing  themselves  of  the  permis- 
sion, "  to  use  good  judgment,  saving  as  much  aa  possi- 
ble for  the  children  bom  to  them."  This  implies  that 
the  children  of  the  life-tenants  are  to  take  the  remain- 
der,— all  of  it. 

But  does  it  imply  that  they  are  to  take  it  under  the 
will,  or  simply  as  her  heirs  at  law?  Her  heirs  are 
numerous,  the  record  gives  the  names  of  eight  besides 
the  Peckhams,  and  the  pi>rtion  which  the  latter  could 
inherit  by  right  of  representation  would  be  insignifi- 
cant, as  compared  with  the  whole.  If  she  referred  at 
all  to  her  own  heirs,  she  would  have  so  stated,  and 
would  not  have  restricted  the  benefit  of  the  saving  to 
the  children  bom  to  them,  the  Peckhams.  We  do  not 
think  the  language  can  be  satisfied  at  all  with  any  such 
reference  as  suggested,  but  that  the  words  imply  that 
the  Peckham  children  are  to  take  the  remaindev  under 
the  will,  and  not  because  they  may  become  her  heirs  at 
law  with  many  others.  The  question  of  implied  gifts 
is  in  every  case  one  of  intention.  There  are  several  in- 
stances where  a  devise  by  implication  has  received  the 
sanction  of  this  court,     AVe  will  mention  only  two. 

The  first  is  the  case  of  Minor  v.  Ferris  and  others 
22  Conn.  371.  A  testator,  after  devising  his  real  estate 
for  the  benefit  of  his  wife  and  directing  his  executor  to 
sell  it  within  one  year  and  to  invest  the  proceeds  in 
some  safe  property  to  remain  a  fund  for  her  support 
during  life,  gave  to  his  sister,  if  living  at  the  decease 
of  his  wife,  and  if  not  to  her  children,  whatever  of  the 
property  might  be  left.  He  then  bequeathed  to  his 
sister,  in  general  and  unrestricted  terms,  all  his  per- 
sonal estate.  In  a  subsequent  clause  he  authorized  his 
executors,  if  they  deemed  it  advisable,  to  extend  the 
time  of  selling  the  real  estate  for  18  months,  and  ex- 
pressed his  opinion  that,  if  the  property  was  well 
sold  and  invested,  the  interest  would  support  his  wife. 
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then  he  repeated  hi8  bequest  to  his  sister,  op  if  de- 
ceased, to  her  children,  of  all  his  personal  property; 
adding,  "if  my  wife  has  soflScient  to  support  her." 
Counsel  for  the  sister  contended  that  the  last  claiwe 
must  either  be  rejected  as  without  meaning,  or,  as  ex- 
plained by  the  context,  it  must  be  construed  to  mean 
"  as  my  wife  has  sufficient  to  support  her,"  the  testa- 
tor having  just  expressed  an  opinion  to  that  effect; 
but  the  court  did  not  accept  this  view,  but  upon  the 
ground  of  a  ppevailing  intention  apparent  on  the  face 
of  the  will  to  provide  for  his  wife  ample  support  dur- 
ing life,  and  that  the  last  clause  was  a  qualification 
of  preceding  bequests,  held  that  all  the  personal  prop- 
erty was  by  implication  given  for  the  benefit  of  the  ivife 
during  her  life,  upon  the  same  terms  as  those  upon 
which  the  real  estate  had  been  devised.  The  other 
case  is  that  of  Holbrook  v.  Baitlcit,  32  Conn.  502, 
where  a  testator  bequeathed  to  his  wife  the  use  of 
three  thousand  dollars,  and  also  gave  her  absolutely 
all  bis  household  furniture  with  a  few  exceptions  men- 
tioned, and  then  added  a  clause  in  this  form : — "  What 
follows  is  after  the  death  of  my  executrix,"  (his  wife). 
"I  do  will  and  bequeath  all  the  remainder  of  my  est^ate 
indiscriminately,  be  it  money  or  household  furniture, 
equally  to  all  my  grandchildren."  There  was  thus  left 
a  considerable  amount  of  personal  property  not  ex- 
pressly disposed  of  during  the  life  of  the  widow,  and 
which  would,  if  regarded  as  falling  into  the  residnum, 
be  left  in  the  hands  of  the  exe<'utrix  to  iiccumiilate  for 
the  gi-andchildren.  It  was  held,  as  this  intention  was 
improbable,  and  there  were  no  words  to  indicate  it, 
and  no  provision  that  the  executrix  should  hold  the 
property  as  tnistee  for  the  grandchildren,  that  the  will 
shoTiJd  be  construed  as  giving  by  implication  to  the 
widow  the  use  of  this  property  for  life.  Here  it  will 
be  seen  there  were  no  express  words  at  all  indicating 
a  desire  that  the  ■nidow  should  have  this  property,  and 
all  her  express  bequests  were  precisely  defined. 
It  seems  to  ua  that  in  the  present  case  there  is  at  least 
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as  good  a  foundation  in  the  will  for  the  implication  of 
a  devise,  as  in  the  cases  cited. 

Many  similar  illustrations  of  implied  gifts  might  be 
cited  from  other  jurisdictions,  but  we  will  refer  to  two 
cases  only. 

In  Edeiis  v.  WUliams,  Z  Murph.,  37,  there  was  a  gift 
of  certain  property  to  the  testator's  wife,  and,  if  she 
should  prove  eniietite,  such  child  should  be  supported 
and  educated  out  of  the  income  of  the  property  so 
left  her,  "  as  well  as  all  the  property  I  may  die  possess- 
ed of,"  with  a  residuary  bequest  to  nieces.  The  court 
held  that  the  whole  estate  was  given  by  implication 
to  the  wife  and  child  on  its  birth.  In  Piper's  Estate^ 
33  Leg.  Inst.  228,  a  direction  that  the  mansion  house 
should  not  be  sold  during  the  daughter's  life,  but  that 
she  might  reside  in  it,  was  held  to  give  a  life-estate. 
The  Superior  Court  is  advised  that,  under  the  will  of 
JIary  Yemmans,  W.  Fnmk  Peckham  and  his  wife 
(Jrace  take  a  life-estate  in  the  remainder,  with  the  priv- 
ilege of  disposing  of  or  using  any  portion  of  the  princi- 
pal to  the  extent  needed  for  their  support  and  main- 
tenance in  a  manner  suited  to  their  condition  and  cir- 
cumstances in  life;  and  that  the  children  bom  to  them 
take  a  vested  interest  in  the  remainder. 

In  this  opinion  the  other  judges  concurred, 

As  to  life  estates  and  remaladers,  see  Davies  v.  Davles,  B  Am,  Prob, 
Rep.  3r>l,  aud  the  cross-reference  note;  Walker  v.  Prltchard,  6  Am. 
Prol).  Rep.  381,  and  the  cross-references;  Hull  v.  HoUoway,  7  Am. 
Prob.  Rep.  75  infra;  (."lia.se  t.  Cartwrlght,  7  Am.  Prob.  Rep.  83  infra: 
Todd  V.  Kiiw.ver,  7  Am.  Pn>b.  Rep.  iH  supra,  aud  Siddons  v.  Cockr^ 
7  Am.  Prob.  Bep.  31,  tupra,  aud  tlie  cross-i«fereuces. 
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(38  Connecticut,  210.) 

Life  estates  and  bbmaindebs. — Use  of  income  and 
PHiNciPAL. — ^Discretion  op  trustee. 

a  will  creating  a  trust  for  the  benefit  of  the  himband,  son  and  gnind- 
cblldreu  of  the  lestatrLi,  the  trustee  to  pay  the  husband  from  time 
to  time,  upon  his  writtea  request,  so  much  of  the  luronie  and  prin- 
cipal a«  he  "may  require  for  his  own  persona]  use,"  construed, 
ex  viseeribut  Uitameati,  an  IntendlnK  that  no  long  as  the  husband 
Is  able  to  support  hlniself  by  his  own  exertions,  or  has  property 
available  for  his  support,  the  trustee  shall  not  pay  hlin  any  portion 
of  the  Income  or  principal  of  the  fund. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
New  London  County,  The  facts  are  disclosed  in  the 
opinion. 

H.  A.  Hull,  for  plaintiff. 

R.  Wheckr,  for  the  defendant  G.  E.  Holloway. 

A.  Brandegee,  for  the  defendants  G.  E  Holloway,  Jr^ 
and  Vera  G.  Holloway. 

J.  M.  Hall,  J,  This  action  is  brought  by  the  trustee 
under  the  will  of  Mary  E.  Holloway,  deceased,  to  obtain 
for  his  guidance  a  construction  of  certain  clauses  of 
the  will.  The  part  of  the  will  giving  rise  to  the  ques- 
tions in  the  case  is  as  follows:  "All  the  real  estate 
of  which  I  die  possessed,  and  all  my  personal  property, 
except  such  as  is  hereinafter  named  and  specially  be- 
queathed, I  give,  devise  and  bequeath  to  Patrick  H. 
Hutchinson,  of  the  city  of  Bostou,  within  the  county 
of  Suffolk  and  Commonwealth  of  Massachusetts,  in 
tnist  for  tlie  following  uses  and  purposes,  namely;  to 
be  by  him  held,  managed,  invested,  reinvested,  and  ex- 
pended for  the  benefit,  maintenance  and  support  of  my 
husband,  Gideon  E.  Holloway,  during  his  life,  and,  af- 
ter his  death,  for  the  benefit,  maintenance  and  support 
of  my  son,  Gideon  E.  Holloway,  Junior,  and  of  any  child 
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or  children  of  my  said  son  whicli  may  be  born  here- 
after, as  the  fruit  of  any  marriage  by  him  hereafter 
contracted.  This  trust  is  to  continue  during  the  lives 
of  my  said  husband  and  my  said  son,  and  during  the 
life  and  minority  of  any  of  my  said  son's  children,  bom 
as  aforesaid.  I  hereby  give  said  trustee  full  power  and 
authority  to  mortgage,  sell,  and  convey  any  and  all  of 
Diy  said  real  estate,  whenever  in  his  judgment  it  shall 
be  for  the  advantage  of  the  beneficiaries  under  this 
trust;  but  lie  may  so  mortgage  or  sell  said  real  estate 
during  the  lifetime  of  my  said  husband  only  with  his 
written  consent.  I  direct  that  said  trustee  shall  from 
time  to  time  pay  and  transfer  and  convey  to  ray  said 
husband,  for  his  use  and  benefit,  so  much  of  the  income 
and  principal  of  the  above  named  property  as  my  said 
husband  may  require  for  his  own  personal  use,  the 
same  to  be  paid,  transferred  and  conveyed  to  my  said 
husband  upon  his  TiTitton  request,  I  direct  that  no 
part  of  said  trust  fund  shall  be  used  to  jmy  any  existing 
or  future  indebtedness  of  my  said  huslKind  or  of  my 
sjiid  son,  neither  shall  said  trust  fund  be  liable  in  any 
way  for  any  debts  of  my  said  husband  or  son  now  out- 
standing, if  any,  or  for  any  that  hereafter  may  be  con- 
tracted by  either  of  them.  "And  it  is  my  will  that, 
after  the  death  of  my  said  husband,  the  income  of 
property  then  remaining  in  the  hands  of  said  trustee 
and  belonging  to  said  trust  funds,  or  so  much  of  said 
income  as  said  trustee  may  deem  necessary,  shall  be 
expended  by  him  for  the  benefit,  maintenance  and  sup- 
port of  my  sjiid  son,  and  of  his  child  or  children  of 
any  marriage  to  be  by  him  hereafter  contracted,  if  any. 
Any  portion  of  said  income  not  so  expended  may,  at 
the  discretion  of  said  trustee,  be  added  to  the  principal 
of  said  fund,  or  be  reserved  to  meet  any  extraordinary 
requirements  of  those  for  whose  benefit  said  trust  is 
created.  I  direct  tliat  upon  the  termination  of  said 
trust  by  the  death  of  my  husband  and  son,  and  the 
death  or  majority  of  my  son's  child  or  children  as 
aforesaid,  the  property  held  under  the  provisions  of 
said  trast  be  divided  among  my  heirs  at  law  according 
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to  the  BtatntcB  of  the  State  of  Connecticut  for  the  distri- 
butioD  of  intestate  property,  excluding  therefrom  the  is- 
sue of  my  son's  first  marriage."  The  property  covered 
by  the  trust  is  a  piece  of  real  estate  situated  in  the 
city  of  New  London,  and  subject  to  a  mortgage.  The 
beneficiaries  under  the  trust  are  Gideon  E.  Holloway, 
husband  of  the  testatrix,  Gideon  E.  Holloway,  Jr.,  her 
son,  and  Vera  G.  Holloway,  her  grandaiighter.  The  trus- 
tee in  his  complaint  propounds  the  following  questions: 
1st.  What  authority  said  trustee  has  to  sell  said  real 
estate,  and  under  what  restrictions  he  must  act?  2d. 
WTiat  money  or  proceeds  of  said  sale  «aid  trustee  can 
lawfully  pay  to  said  Gideon  E.  Holloway  under  said 
will?  3d.  Whether  said  Gideon  E.  Holloway  has  the 
unqualified  right  to  demand  of  said  trustee  a  sale,  and 
the  payment  to  him  of  the  whole  or  any  part  of  the  pro- 
ceeds of  said  sale,  or  a  conveyance  of  said  real  estate 
to  him,  4th.  Whether  said  trustee  is  to  exercise  his 
personal  discretion  as  to  the  needs  and  requirements  of 
said  Gideon  E.  Holloway,  and  in  paying  money  to  said 
Holloway  on  his  request  under  said  will.  5th.  What 
money  or  proceeds  of  sale  of  said  land  said  trustee  can 
pay  to  said  Gideon  E.  Holloway,  Jr.,  under  said  will, 
and  what  rights  he  has  to  said  money  or  proceeds  dur- 
ing the  life  of  his  father?  6th.  What  money  or  pro- 
ceeds of  sale  of  said  land  said  trustee  can  pay  to  said 
Vera  G.  Holloway,  and  what  rights  she  has  to  said 
money  or  proceeds  during  the  lives  of  her  father  and 
grandfather?  7th.  Whether  said  trustee  is  authorized 
or  directed  to  transfer  said  real  estate  or  the  proceeds 
to  said  Gideon  E.  Holloway  upon  his  simple  request  in 
writing,  or  whether  said  trustee  shall  first  be  satisfied 
in  the  exercise  of  his  own  discretion  that  said  Hollo- 
way actually  requires  the  same  for  his  necessary  uses 
and  personal  maintenance  and  support. 

All  parties  in  interest  agree  that  it  is  for  the  ad- 
vantage of  the  beneficiaries  that  the  property  be  sold, 
and  Gideon  E.  Holloway  having  consented  in  writing  to 
the  sale,  it  becomes  the  duty  of  the  trustee,  under  a 
proper  order  of  the  court  of  probate,  to  sell  the  prop- 


D.qitizeabyG00l^lc 


78  AMEBICAN  PROBATE   BEPOET8. 

erty  and  convert  the  proceeds  of  the  sale  into  a  tmst 
fund,  to  be  held  for  the  pupposes  named  in  the  will. 
This  disposes  of  the  first  question  proposed. 

The  main  qiiestions  of  the  case  involve  the  rights  of 
Oideon  E,  HoUoway,  Sr.,  in  the  trust  fund,  and  are  sug- 
gested by  the  following  ambiguous  language  contained 
ID  one  clause  of  the  will,  a  construction  of  which 
will  afford  a  general  answer  to  nearly  all  the  ques- 
tions presented.  This  clause  reads  as  follows: — 
*  I  direct  that  said  trustee  shall  from  time  to  time 
pay  and  transfer  and  convey  to  my  said  husband, 
for  his  use  and  benefit,  bo  much  of  the  income  and  prin- 
cipal of  the  above  named  property  as  my  said  hnsband 
may  require  for  his  own  personal  use;  the  same  to  be 
transferred  and  conveyed  to  my  said  husband  upon  liis 
written  request."  In  behalf  of  Holloway  it  is  claimed 
that  under  this  clause  of  the  will  he  is  entitled  to  full 
maintenance  and  support  out  of  the  trust-estate,  as 
well  from  the  principal  as  from  the  income,  without  re- 
gard to  any  other  income  or  means  of  support  he  may 
have,  and  that  it  is  obligatory  upon  the  trustee  to 
transfer  and  pay  over  the  same  to  him  upon  his  written 
request.  In  other  words,  that  Holloway  takes  an  equit- 
able fee  or  an  equitable  absolute  interest  in  the  por- 
tion demanded  by  him,  and  that  the  legal  title  passes 
to  him  on  the  transfer.  If  this  claim  is  correct  Hollo- 
way can,  by  a  single  stroke  of  the  i>en,  take  possession 
of  the  entire  trust  estate,  convert  the  same  to  his  in- 
dividual use,  and  excluding  all  other  benefieiaries  under 
the  will,  terminate  the  trust.  Undoubtedly  the  lan- 
guage of  the  clause  in  question,  standing  alone,  and  cou- 
sidered  without  reference  to  the  intention  of  the  testa- 
trix gathered  from  other  parts  of  the  instrument,  would 
admit  of  tbe  construction  claimed.  But  here  as  in 
another  recent  case,  we  are  satisfied  that  such  a  con- 
struction would  defeat  the  manifest  intent  of  the  tes- 
tatrix. Glover  v.  StiUmn,  56  Conn.  318,  15  Atl.  Rep.  752. 
In  all  these  cases,  courts  are  astute  to  discover  the  in- 
tention of  the  testator  as  gathered  e.r  linceribtia  testa- 
menti,  by  a  careful  scrutiny  of  the  language  of  the  en- 
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tire  instrument  and  by  the  situation  of  all  parties  and 
their  relation  to  the  subject  matter.  The  struggle  in 
such  cases,  observe  Judge  Story,  "  is  to  accomplish 
the  real  objects  of  the  testator  so  far  as  tbey  can  be  ac- 
complished consistently  with  the  principles  of  law,  but  in 
no  case  to  exceed  his  intention  fairly  deducible  from  the 
Tery  words  of  the  will."  y  ighiingale  v.  Mason,  5  Mason, 
336.  As  we  read  this  will,  we  are  convinced  that  the 
testatrix  had  two  special  objects  which  she  desired  to 
compass  by  the  creation  of  the  trust  in  qiiestiou.  First, 
as  a  devoted  wife  she  desired  to  make  suitable  provi- 
sion for  the  po^ible  necessities  of  her  husband;  and, 
second,  as  a  mother  she  was  anxious  that  her  only  son 
and  his  children  might  have  the  benefit  of  any  portion 
■of  the  trust  fund  unexpended  at  the  decease  of  her  hus- 
band. To  accomplish  these  objects  she  creates  a  trust 
by  the  following  significant  language:  "This  trust  is 
to  continue  during  the  lives  of  my  said  husband  and  my 
said  son,  and  during  the  life  and  minority  of  any  of  my 
said  son's  children,  bom  as  aforesaid."  She  next  em- 
powers the  trustee  to  mortgage  and  to  sell  and  convey 
the  property  whenever  it  may  be  for  the  advantage  of 
the  beneficiaries  under  the  trust,  stipulating  that  it 
shall  not  be  sold  in  the  life  time  of  her  husband  with- 
out his  consent.  She  forbids  the  iise  of  any  portion  of 
the  trust  estate  for  payment  of  the  debts  of  her  hus- 
liand  or  son,  outstanding  or  thereafter  contracted,  pro- 
vides for  a  disposition  of  the  income  after  the  death 
of  her  husband,  directs  that  "  any  portion  of  said  in- 
come not  80  expended  may  at  the  discretion  of  said 
trustee  be  added  to  the  principal  of  said  trust  fund  or 
"be  reserved  to  meet  any  extraordinary  requirements 
of  those  for  whose  benefit  said  trust  is  created,"  and 
finally  orders  that  upon  the  determination  of  the  trust 
by  the  death  of  her  husband  and  son  or  majority  of  her 
son's  children,  the  trust  estate  shall  be  distributed 
under  the  provisions  of  the  statute  for  the  distribution 
of  intestate  estates.  We  cannot  ima^ne  what  more 
explicit  or  forceful  language  the  testatrix  could  have 
chosen,  to  evince  her  deliberate  intent  to  create  a  trust 
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that  should  permanently  inure  to  the  benefit  of  both 
hUBband  and  son,  than  that  contained  in  the  several 
provisiona  of  her  will  above  recited.  This  clearly  ex- 
pressed intention  of  the  testatrix  is  utterly  repugnant 
to  the  claim  that  HoUoway  can  at  his  option  teiininate 
the  trust  by  his  written  request.  We  are  clear  that  a 
life  estate  only  was  intended  to  be  created  for  her  hiifl- 
hand  by  the  testatrix;  except  that  in  a  certain  emer- 
gency, hereafter  referred  to  the  whole  fund  might  be 
devoted  to  his  necessities.  It  is  suggested  that  the 
power  of  disfMsal  given  to  Holloway  in  the  will,  en- 
larges the  life  estate  to  a  fee.  This  court,  however, 
has  recently  held  otherwise.  In.  Olover  v.  StiHson, 
supra,  Caepenteb,  J.,  says :  "  The  power  of  sale  may  in 
certain  doubtful  cases  aid  in  ascertaining  the  inten- 
tion, but  to  give  it  an  artificial  and  technical  force,  and 
thereby  defeat  the  manifest  intention  of  the  testator, 
is  wholly  inadmissible."  See,  also,  Leicis  v.  Palmery 
46  Conn.  454 ;  Brant  v.  Virginia  Coal  &  Iron  Co.,  93  IT. 
S.  326;  Welsh  v.  Woodfmry,  144  Mass.  545,  11  N.  E. 
Rep.  762.  HoUoway,  therefore,  having  a  life  interest 
in  the  trust  estate,  to  what  extent  and  under  what 
circumstances  is  the  trustee  authorized  to  pay  over  ta 
him  any  of  the  income  or  principal  thereof?  This  de- 
pends upon  the  construction  to  be  given  to  the  word 
"  require  "  as  used  in  the  phrase  "  as  my  said  husband 
may  require  for  liis  own  personal  use."  The  word  in  it- 
self is  ambiguous.  In  behalf  of  Mr.  Holloway  it  is 
claimed  that  it  must  he  construed  to  mean  "  to  de- 
mand "  or  "  claim  as  of  right  and  by  authority."  But 
the  word  "  require  "  is  as  frequently  and  correctly  used 
in  the  sense  of  "  to  need  "  or  "  to  he  requisite  " ;  and  we 
adopt  this  definition  for  the  purposes  of  this  case,. 
wliich  reconciles  this  clause  with  the  manifest  inten- 
tion of  the  testatrix  as  gathered  from  all  other  parts  of 
her  will,  and  the  relation  which  she  occupied  towards 
the  beneficiaries  as  wife  and  mother.  Fnder  this  con- 
struction, Mr.  Holloway's  participation  in  the  trust 
fund  is  limited  to  his  personal  necessities.  Both  in- 
come and  principal  are  placed  under  the  same  liini- 
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tation  and  restriction.  The  testatrix  did  not  intend 
that  her  trustee  should  pay  over  to  her  husband  either 
income  or  principal,  unless  an  emergency  arose  which 
demanded  them  for  his  personal  support,  and,  if  such  a 
crisis  in  his  afifairs  should  arise,  then  she  gave  her 
trustee  full  power  to  exhaust  the  entire  trust  fund,  if 
necessary,  in  providing  for  hia  personal  support  and 
maintenance.  The  remarks  of  Loomis,  J.,  in  giving  the 
opinion  of  this  court  in  the  late  case  of  Peckham  v.  Ijcgo, 
57  Conn.  555,  7  Aia.  Prob.  Rep.  62,  mipra,  are  applicable 
here: — "The  language  necessarily  implies  a  conscious- 
ness on  the  part  of  the  testatrix  that  she  had  given  only 
a  life  estate;  but  it  occurs  to  her  that  the  income  may 
be  so  limited  and  their  circiunstances  so  reduced  that 
they  may  lack  the  means  of  comfortable  support,  and 
she  adds  the  clause  under  consideration  to  meet  such 
an  emergency;  but  this  clause  was  never  intended  to 
sweep  away  the  life  estate.  It  was  only  to  be  called 
into  play  by  an  emergency — ^by  the  needs  of  her  bene- 
ficiaries. The  right  to  the  principal  was  founded  on  ne- 
cessity and  restricted  by  necessity.  If  it  should  not  be  nec- 
essary it  is  all  a  mere  life  estate;  if  it  is,  then  the  restric- 
tion is  that  all  except  the  necessary  portion  so  taken  re- 
mains a  mere  life  estate.  Holloway,is  presmnably  self -sup- 
porting and  possibly  possessed  of  property  far  in  excess  of 
the  entire  trust  estate.  So  long  as  he  is  able  to  support 
himself  by  his  own  exertions,  or  has  property  available 
for  his  support,  the  trustee  has  no  right  to  pay  over  to 
him,  on  his  demand  or  otherwise,  any  portion  of  the  in- 
come or  principal  of  the  trust  fund.  The  contingency  must 
he  his  actual  need,  and  not  his  expectation  or  opinion  of 
it."  Hull  V.  Culrcr,  34  Conn.  405.  The  judgment  of  the 
trustee  must  concur  with  that  of  Holloway  as  to  the 
necessity  of  the  use  of  either  income  or  principal  for 
his  persona!  necessities.  If  they  differ  as  to  such  ne- 
cessity, or  the  income  or  principal  of  the  trust  estate 
should  be  wrongfully  applied  to  Holloway's  use,  the 
Superior  Court,  as  a  court  of  equity,  or  possibly  the 
probate  court,  would  afford  ample  protection  to  all  in- 
terested in  the  trust. 
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We  think  the  foregoing  considerations  sufficiently 
answer  the  second,  third,  fourth,  and  seventh  questions 
of  the  complaint. 

The  fifth  and  sixth  questions  relate  to  the  rights  of 
Gideon  E.  Holloway,  Jr.,  and  Vera  G.  Holioway,  his 
daughter,  to  share  in  the  trust  estate,  and  may  be  quick- 
ly d^isposed  of.  Neither  is  entitled  to  any  benefit  from 
the  trust  fund  during  the  lifetime  of  Gideon  E.  Hollo- 
way,  Sr.  After  his  decease,  by  the  plain  provisions  of 
the  will,  Gideon  E.  Holloway,  Jr.,  and  any  children  of 
his  by  marriage  subsequent  to  the  date  of  the  will,  stand 
on  equal  footing  in  relation  to  the  trust  estate  and  have 
equal  right  to  the  income  of  the  trust  fund  for  their 
benefit,  maintenance  and  support,  subject  only  to  the 
discretion  of  the  trustee  as  to  the  amount  and  time  of 
payment;  and  the  existence  of  a  necessity  for  such  ap- 
plication of  the  trust  estate. 

We  advise  the  Superior  Coiirt  that  Gideon  E,  Hollo- 
way, Sr.,  is  entitled  to  be  paid  nothing  by  the  trustee 
from  the  trust  estate  until  such  time  as  the  trustee 
is  satisfied  that  he  has  need  of  the  same  for  his  per- 
sonal support;  that  it  is  the  duty  of  the  trustee  to  hold 
the  fund,  and,  if  not  required  for  the  necessary  support 
of  Holloway,  Sr.,  to  allow  the  same  to  accumulate  dur- 
ing his  lifetime,  and  upon  his  decease  the  trustee  may 
expend  so  much  of  the  income  as  he  may  deem  neces- 
sary for  the  benefit,  support,  and  maintenance  of  Gid- 
eon E.  Holloway,  Jr.,  Vera  G.  Holloway,  and  any  other 
children  of  said  Gideon  E,  Holloway,  Jr.,  entitled  to  the 
benefit  of  the  trust. 

In  this  opinion  the  other  judges  concurred. 

See  Peokham  v.  Lego,  T  Am.  Prob.  R«p.    66,  supra,  and  tiie  croas- 
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Chase  r«.  ('AimviiiGHT.    ' 

(53  ArkaQsatt.  33S,) 

Life  Estate  and  Remaindeks. — Trusts. — ^Executor's 
Power  to  Oon\'ky. 

Uiuler  a  wUl  bequeathing  teetator'a  r^  and  personal  property  In  trust 
to  executors  for  ttie  purpose  of  disposing  of  It  to  tbe  best  of  their 
Judgment  for  the  mipport  and  education  of  his  two  children,  direct- 
ing that  the  executors  should  pay  none  of  the  children's  debts  unless 
first  authorized  by  tbem.ond  should  cut  of!  aupplles  If  there  were 
an;  extravagance,  and  makhig  a  gift  over  to  others  of  the  estate 
remaining,  if  the  children  should  die  without  Issue;  it  was  held  that 
the  executors  took  the  legal  title  in  fee;  that  a  conveyance  of  the 
pr(^>ertT  by  the  only  acting  executor  was  valid. 

Appeal  from  a  judgment  of  the  Circuit  Court  of  Crit- 
tenden County.     The  facts  are  disclosed  in  the  opinion. 

W.  M.  Randolph,  for  appellants. 

W.  O.  Wmtkcrford,  for  appellees. 

Hemingway,  J-  The  appellants,  as  residuary  de- 
visees and  legatees  under  the  will  of  Daniel  Hughes,  de- 
ceased, brought  this  suit.  Daniel  Hughes  died  resi- 
dent in  Shelby  county,  Tennessee,  on  the  10th  of  Feb- 
ruary, 1862,  seiaed  of  the  land  in  controversy.  By  last 
will,  which  was  duly  admitted  to  probate  in  that  county 
in  March,  1862,  he  disposed  of  his  estate  as  follows: 
"  All  my  real  and  personal  estate  I  give  in  trust  to  my 
executors  for  the  purpose  of  disposing  of  it  to  the  best 
of  their  judgment,  for  the  support  and  education  of 
my  two  children,  the  children  of  Eliza  Darragh,  and 
the  support  of  the  said  Eliza.  For  that  purpose  they 
are  to  give  the  said  Eliza  one  thousand  dollars  a  year 
until  the  eldest  child  is  nine  years  old  (it  is  now  nearly 
two),  and  if  either  of  the  children  shoidd  die  before 
then,  there  shall  be  no  change  made  as  to  the  amount 
of  a  thousand  a  year.  Should  both  children  die  be- 
fore they  are  of  age,  Eliza  Darragh  is  to  receive  out  of 
my  estate  five  hundred  a  year  during  her  life.    Should 
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the  net  income  of  my  estate  be  two  thousacd  dollars 
a  year,  after  paying  the  legacies  hereinafter  mentioned, 
I  wish  my  father  to  have  five  hundred  dollars  a  year  of 
this  income  during  his  life,  and,  if  my, mother  outlives 
him,  she  is  to  receive  it  after  his  death.  The  residue  is 
to  be  invested  in  Memphis  City  bonds  until  the  chil- 
dren, or  the  survivor  of  them,  is  sent  to  college.  I  de- 
sire my  executors  to  exercise  their  best  judgment  in 
the  selecting  of  a  suitable  school,  and  to  be  liberal,  if 
the  means  are  in  their  hands  to  procure  them  a  good 
education.  But  my  executors  are  requested  to  check 
and  stop  the  supplies  if  they  should  be  satisfied  there 
is  extravagance  by  the  children,  and  to  pay  no  bills  of 
theirs  not  authorized  by  the  executors  before  contract- 
ed by  the  child,  or  children ;  I  wish  the  children  plenty, 
but  not  waste."  And  the  following;  "In  the  event  of 
the  death  of  both  of  my  children,  mentioned  above,, 
before  they  have  a  child,  or  children  to  inherit  to  them,  I 
give  to  Elizabeth  Higgins  and  Mary  Ann  Hughes  all 
my  estate  remaining,  except  the  annuities  as  above  men- 
tioned." And  the  following:  "  I  appoint  James 
Hughes  (my  father),  William  Park  and  John  Canavan 
the  executors  of  my  will.  I  know  it  is  an  unpleasant 
task,  but  I  would  render  either  of  them  any  service  in 
my  power.  They  are  to  be  required  to  give  no  security, 
for  they  will  not  abuse  their  trust."  "Of  the  parties 
named  as  executors,  James  Hughes  never  qualified  and 
William  Park,  who  qualified,  resigned  in  1865.  John 
Cannavan,  the  remaining  executor,  died  in  1877,  with- 
out, it  appears,  having  resigned  or  conchided  his  trust. 
The  will  was  duly  admitted  to  probate  in  Crittenden 
county,  this  State,  on  the  2d  day  of  March,  1866.  There 
seems  to  have  been  at  different  times  a  scrambling  ad- 
ministration of  the  estate,  conducted  by  various  parties 
under  appointment  from  the  probate  court  in  that  coun- 
ty ;  but,  in  the  view  of  the  case  taken  by  us,  it  is  unneces- 
sary to  consider  the  legal  aspect  or  effect  of  the  admin- 
istration in  this  State.  It  was  characterized  by  un- 
seemly conduct,  which  cannot  be  contemplated  without 
condemnation.     Oo  the  16th  of  October,  1866,  John 
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Cannavan,  the  only  acting  executor,  sold  and  conveyed 
to  Asa  Hodges  the  land  in  controversy  for  $1,280  in 
cash  and  |1,280  payable  12  months  after  the  date  there- 
of, to  secure  which  a  lien  was  expressly  reserved  in  the 
face  of  the  deed.  The  appellees  claim  title  by  purchase 
from  Hodges.  Lizzie  Darragh,  one  of  the  children 
oaiaed  in  the  will,  died  before  the  testator;  Eliza  Dar- 
ragh, her  mother,  died  in  1865;  Daniel  Darragh,  the 
second  child,  left  his  residence  in  Memphis  about  1870, 
and  was  not  afterwards  heard  from  by  his  relatives  or 
friends,  and  is  presumed  to  be  dead.  He  was  unmar- 
ried, and  died  without  a  child  to  inherit  from  him. 
The  appellant,  Mary  Ann  Winters,  was  a  married 
woman  when  Daniel  Darragh  died,  and  so  continued 
to  the  bringing  of  this  suit. 

The  appellants  seek  (1)  to  recover  the  land  conveyed 
by  Cannavan,  as  executor,  to  Hodges;  but,  in  the  event 
that  they  are  not  entitled  to  that  relief,  they  seek  (2) 
to  recover  the  sum  of  $1,280  with  interest,  being  the 
unpaid  installment  of  purchase  money  secured  by  him 
on  the  land,  in  the  deed  above  mentioned.  In  support 
of  their  claim  they  say  (1)  that  the  will  did  not  confer 
a  power  of  sale  on  the  executors;  (2)  that  the  power 
conferred  could  not  be  executed  by  one  only  of  the  ex- 
ecutors; and  (3)  that  a  sale  was  authorized  only  upon 
stated  conditions,  which  did  not  exist  when  it  was 
made.  The  appellees  insist  (1)  that  a  power  of  sale  was 
conferred  by  the  will;  (2)  that  it  was  duly  executed; 
and  (3)  that  they  purchased  in  good  faith,  and  entered 
immediately  into  possession  of  the  land,  that  they  had 
continually  held  it  for  17  years,  claiming  title  against 
the  world,  and  that  they  had  good  title  by  limitation; 
(4)  that  the  installment  of  purchase  money  was  paid; 
and  (5)  that  it  was  barred  by  limitation.  The  proof 
sustained  their  contention  as  to  their  possession  of  the 
land.  There  was  trial  by  the  court,  and  judgment  for 
the  defendant.  It  is  insisted  that  the  judgment  is 
wrong,  and  should  be  reversed  for  many  reasons  press- 
ed upon  our  attention.  In  the  view  we  have  taken,  it 
is  essential  for  us  to  consider  only  the  defense  of  limi- 
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tation  and  sucli  other  matters  as  are  involved  in  its 
correct  determination. 

The  appellants  contend  that,  imtil  the  death  of  Dan- 
iel Darragh,  they  bad  no  right  in  possession,  but  onljr 
in  remainder;  that  they  were  not  entitled  to  bring  any 
suit  either  for  the  land  or  the  purchase  money  during 
his  life;  that  the  statute  was  not  set  in  motion  against 
them  until  he  died,  and  that  they  brought  this  suit  in 
apt  time  thereafter.  If  mistaken  in  that  contention, 
their  claim  to  the  land  must  fail  against  the  plea  of 
limitation.  Is  it  correct?  Our  answer  must  depend 
upon  the  construction  of  the  will,  for  it  makes  a  great 
difference  whether  the  executors  are  held  to  have  ac- 
quired the  legal  title  for  life  or  in  fee. 

The  language  of  the  will  leaves  no  room  for  doubt 
as  to  the  wish  of  the  testator  in  that  regard.  His  pur- 
pose as  to  the  disposition  of  his  estate  is  <rlearly  and 
concisely  stated  in  the  first  clause  of  the  will.  It  give* 
al!  his  real  and  personal  estate  in  trust  to  his  executors, 
for  the  purpose  of  disposing  of  it  to  the  best  of  their 
judgment,  for  the  support  and  education  of  his  two 
children,  and  for  the  support  of  Eliza  Darragh.  The 
executors  are  directed  to  pay  certain  annuities  and 
money  bequests,  the  latter  aggregating  about  ?10,0(M>. 
If  the  two  children  die  isithout  leaving  a  child  or  chil- 
dren who  could  inherit,  tlie  estate  remaining  is  devised 
over  to  the  appellants.  The  language  of  the  grant-  to 
the  executors,  in  its  ordinary  acceptation  would  be  held 
to  convey  an  estate  in  fee.  1  Sugd.  Tow.,  "129,  'ISO. 
There  is  nothing  to  limit  the  estate  passed  to  a  life  es- 
tate only,  as  in  the  case  of  PiiUy  v,  doohhtj,  51  Ark.,  61, 
9  S.  W.  Rep.  846.  That  the  natural  import  of  the  terms 
of  the  grant  correctly  reflect  the  wish  of  the  testator, 
gains  support  from  the  power  given  them  to  dispose  of 
realty  and  personalty  alike  in  their  best  judgment,  from 
the  directions  to  pay  out  large  sums  of  money  to  sup- 
ply which  no  other  means  are  indicated,  and  from  the 
devise  over  of  all  his  estate  remaining.  The  phrase 
"  estate  remaining,"  was  evidently  not  used  in  the  legal 
sense  of  a  remainder,  but  to  cover  what  was  left  after 


D.qitizeabyG00l^lc 


CHASE    V.    CABTWRIOHT.  87 

special  directions  were  executed.  The  testator  intend- 
ed his  executors  to  take  absolutely  the  legal  title  to  all 
his  property  to  pay  off  the  special  bequests — to  pro- 
vide as  he  directed  for  Eliza  Darragh  and  her  children 
— and,  to  those  ends,  to  sell  or  otherwise  dispose  of  his 
property  as  their  judgment  might  direct  Whatever 
was  not  sold  or  consumed  in  paying  the  bequests  and 
the  naatored  annuities,  the  trustees  were  to  hold  for  tlie 
purposes  indicated;  and  if  both  children  died  without 
a  child  to  inherit,  the  estate  remaining  was  to  go  to 
the  appellants,  subject  to  the  payment  of  the  future 
annuities  to  Eliza  and  his  father.  The  grant  to  the  ex- 
ecutors and  the  power  to  sell  are  co-extensiye,  and 
neither  can  be  restricted  to  a  life  estate  or  an  estate 
less  than  a  fee,  without  importing  into  the  terms  of 
the  grant  a  meaning  they  do  not  express.  As  we  have 
seen,  there  is  no  purpose  indicated  that  requires  such 
a  construction,  but,  on  the  contrary,  the  natural  im- 
port of  the  terms  consists  with  the  general  purpose  of 
the  testator  as  indicated  in  the  will.  The  executorB 
had  no  beneficial  interest  in  the  property,  but,  holding 
the  legal  title  to  the  fee  in  trust,  they  were  trustees  for 
all  persons  who  had  equitable  interests  carved  out  of 
the  fee,  whether  in  possession  or  in  remainder.  If  the 
conveyance  by  Cannavan  was  void,  and  the  grantees 
entered  under  it,  a  right  tlien  accrued  to  the  executors 
to  dispossess  them,  and,  being  trustees  of  an  express 
trust,  they  could  have  sued  in  their  own  names.  If  the 
deed  was  inoperative  for  want  of  legal  authority  to 
make  it,  Cannavan  was  not  estopped  to  sue  to  dispos- 
sess persons  claiming  under  it,  as  was  expressly  ruled 
by  the  Supreme  Court  of  the  United  States  in  the  case 
of  Meel-s  v.  OpherU,  100  V,  S.  564;  Bigelow  on  Estop- 
pel, 349  (5th  ed.);  Prlh  v.  WcbquiHh,  129  Mass.  469; 
3fmon  V.  Maimx,  140  Mass.  63,  3  N.  E.  Rep.  19;  James  v. 
TTiVrfrr,  25  Minn.  305.  Seven  years'  adverse  possession 
was  sufHcient  to  bar  the  right  of  the  trustees,  they  be- 
ing under  no  disability;  but  whenever  the  right  of  ac- 
tion in  the  trustees  is  barred  by  limitation,  the  right 
of  cefituu  que  trust  thus  represented  is  also  barred. 


D.qitizeabyG00l^lc 


88  AMERICAN    PROBATE    REPORTS. 

Hill  on  Trustees,  p.  403;  Wood  on  Lim.  §  208;  Smilie  v. 
liifflc,  2  Pa.  St.  52;  Meek  v.  Opherts,  100  U.  S.  564; 
Trimble  v.  Woodhead,  102  U.  S.  647;  MoUon  v.  Sender- 
son,  62  Ala.  426;  Wingfield  v.  Tirgiv,  51  Ga.  139;  Clay- 
ton V.  Gagle,  97  N.  C.  300,  1  S.  E.  Rep.  523.  This  rule 
wap  applied  by  tlie  Supreme  Court  of  the  United  States 
in  the  case  of  Meeks  v.  Opherts,  100  U.  S.  supra, 
against  the  right  of  a  cestui  que  trust  in  a  vested  re- 
mainder. It  has  been  applied  similarly  by  other  courts, 
and  there  are  now  no  doubts  that  it  is  sound  in  princi- 
ple and  accepted  by  the  courts.  The  question  of  the 
application  of  the  rule  to  claims  of  contingent  remain- 
ders seems  to  have  arisen  in  but  few  American  cases; 
bnt  it  has  been  held  by  the  courts  of  last  resort  in  two 
States,  that  when  the  tnistee  is  barred,  the  cestui  que 
trust,  holding  a  contingent  remainder  is  also  barred. 
Edwards  v.  Woolfoli,  17  B.  Mon.  376;  Waring  v.  Che- 
raw  &  Darlington  R.  R.  Co.,  16  S.  C.  416.  In  our  inves- 
tigation we  have  found  no  ease  in  which  a  contrary  rule 
was  favored,  and  as  the  trustee  represents  alike  all  ces- 
tuts  que  trust,  whether  entitled  in  possession  or  in  re- 
mainder, vested  or  contingent,  we  think  the  same  rule 
should  apply  to  the  claim  of  each  of  them  in  determining 
the  effect  upon  it  of  the  bar  of  the  trustee's  right  by  limi- 
tation. The  disability  of  the  cestui  que  trust  is  im- 
material, if  the  trustee  is  under  none.  Hill  on  Trus- 
tees, p.  504,  and  cases  above  cited.  This  court  has  re- 
peatedly held  that  the  bjir  by  limitation  of  the  right  of 
the  life  tenant  does  not  affect  the  right  of  the  remain- 
derman against  whom  limitation  will  not  run  until  his 
right  of  poBSesaiOD  accrues.  Those  were  cases  in  which 
the  tenant  for  life  and  the  remainderman  each  held  his 
estate  at  law,  and  where  no  right  of  action  accrued  in 
behalf  of  the  remainder  man,  until  the  estate  for  life 
determined.  But  in  this  case,  aa  we  have  seen,  the 
right  of  action  accrued  to  the  tmatees  for  the  benefit 
of  all  beneficially  interested  aa  soon  aa  the  adverse  pos- 
session began,  and,  if  they  failed  to  institute  suit,  the 
vestuis  que  trust  might  have  resorted  to  equity  for 
the  protection  of  their  interests.    The  nile  does  not  ap- 
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ply  to  the  claims  of  the  cestuis  que  tnist  agiiinst  the 
trustee,  or  against  those  who  purchase  trust  property 
from  the  trustee  in  fraud  of  the  trust. 

The  lien  reserved  in  the  face  of  the  deed  is,  as  con- 
tended, an  equitable  mortgage;  but  by  ita  terms  it  only 
charges  a  lien  on  the  land  in  favor  of  the  creditor,  and 
does  not,  like  the  mortgage  in  law,  invest  the  creditor 
with  title  to  the  land  to  be  held  as  security.  In  the 
case  of  Stephens  v.  Shannon,  43  Ark.  464,  this  court 
held  that  the  lien  so  reserved  was  hut  an  incident  to 
the  debt  thereby  secured,  and  that  the  lien  expired 
when  the  debt  was  barred  by  limitation.  It  follows 
that  the  right  to  recover  the  land,  and  al^o  the  right 
to  foreclose  the  lien  reserved  in  the  deed,  were  barred 
by  limitation,  and  that  the  judgment  below  was  correct. 

Affirmed. 

statute  of  UmltaUono— When  truat««  U  barred,  the  ceatul  que 
tnut  also  la  barred.  —Id  tbe  case  of  Me^ke  v.  Olpheita.  100  U.  S.  5<U. 
560.  the  Supreme  Court  of  the  United  States,  Mr,  Justice  Miller  d^ 
Urerlng  the  opinion,  sold:  "Whatever  doubt  may  have  existed  at 
one  time  on  the  subject,  there  remains  none  at  the  present  daj% 
that  whenev«'  the  right  of  action  in  the  trustees  ia  barred  by  the 
Statute  of  Limitations,  the  rifrht  of  tbo  trgtui  que  Iruit  thus  rep- 
resented, Is  also  barred.  This  doctrine  is  clearlj-  stated  in  Hill  on 
Trustees,  267.  403,  504,  and  the  anthoriUes  here  cited  fully  sustahi 
tile  text,  both  EnRlish  and  American." 

In  Smllie  v.  Biffler,  2  Pa.  St.  52,  land  was  derlaed  to  eiecutots,  with 
a  power  of  sale,  which  was  Imperfectly  executed,  by  cme  of  the  ex- 
ecutors alone.  The  devisee  brought  suit  aKaiiist  the  purcliaser.  and 
was  held  to  be  barred  by  the  Statute  of  Limitations.  After  referriug 
to  the  old  opinion  and  expresslnj;  surpriKe  that  it  shoidd  ever  have 
been  entertained,  and  showing  iiow  It  was  overruled  by  I»rd  Hard- 
wlcke  In  Lewellen  v.  Macworth,  2  Eq.  Cn.^.  Abr.  STD,  the  court  said: 
"Therefore,  where  cestui  que  trust  and  trustees  are  l)oth  out  of  pos- 
session, for  the  time  limited,  the  party  In  possession  has  a  good  title 
nfjalnat  both.  By  the  terms  of  the  will,  the  tnistee  luid  the  right  to 
'euler  on  the  land,  to  take  the  rents,  issues  and  proflts.  nnd  apply  the 
same  to  the  eeparate  use  of  Jane  Craig,  the  testator's  (Liugbter,  din- 
ing her  natural  tlfe,  with  power  to  sell  ttie  fee-simple  and  appropriate 
the  Interest  of  the  purchase-money  to  her  use.  and  after  her  death  to 
be  paid  to  certain  legatees,  of  whom  tbe  present  plaintiff  was  one. 
The  property  was  sold  in  the  llfellme  of  Jnne  Crulg;  but  the  sah- 
was  the  act  of  but  one  of  the  trustees,  and  it  Is  contended  that  tite 
«secutlon  of  the  Joint  tnist  must  be  the  act  of  all.    In  this  respect  the 
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HUe  of  Nicholson,  tlie  purchaser.  Is  manifestly  defective.  But 
Nicholson  took  possession  of  the  premises  In  pursiuince  of  the  con- 
tTttct,  and  held  the  same  for  upwards  of  twenty-one  years.  He,  there- 
fore, held  adversely  to  both  cesiiii  que  truat  and  trustee,  and  con- 
soquently  obtained  by  the  Statute  of  LbidtatlonB  an  Indefeasible  UUe. 
which  cannot  now  be  disturbed  or  )i»lnsald." 

In  Rosson  v.  Anderson.  S  B.  Mon.  423,  the  question  related  to  the 
title  of  slaves  conveyed  by  a  father  to  a  trustee  for  hia  dauRhter.  The 
trustee  did  not  accept  tlie  ti-ust,  nor  were  the  slaves  ever  delivered  by 
the  donor.  One  of  the  grauddaughttrB,  after  her  father's  death, 
which  occurred  while  she  was  a  minor,  brouRht  suit  for  the  slaves, 
and  was  met  by  a  plea  of  the  Statute  of  Limitations,  to  which  she 
replied  her  infancy.  The  court  held  that  the  right  of  action,  on  the 
death  of  her  father,  veste<l  In  bis  executore,  and  as  more  tlian  five 
years  had  elapsed  after  they  had  iiualified  as  such,  the  statute  woa  a 
bar  against  them,  and  as  they  were  barred  by  the  statute,  so  was  the- 
heir,  thoufih  a  minor  when  the  cause  of  action  accrued. 

In  Damall  v.  Adams,  13  B.  Moa.  273,  which  concerned  a,  bequest 
of  slaves,  it  was  held  tliat  the  disability  of  coverture  in  the  legatee 
could  not  prevent  the  running  of  the  Statute  of  IJmltatlous  in  favor 
of  an  adverse  possession  nfmlnst  the  executor,  and  that  it  was  well 
settled  that  the  claim  of  tiie  legatee,  was  uuder  sucli  circumstances, 
tarred  by  the  lapse  of  time  which  barred  the  executor. 

Coleman  v,  Walker,  n  Met.  (Ky.)  G5  and  Edwards  v.  Woolfolk,  IT 
B.  Mon.  376,  are  cases  which  assert  the  same  doctrine,  and  In  the 
latter,  the  principle  Is  fully  and  ably  discussed  and  Its  soundness 
maintained. 

In  Croxall  v.  Sherrai'd,  5  Wall,  2C8,  a  remainderman  was  held  t)arred 
by  the  Statute  of  LlmitatiouH  of  New  Jersey,  on  account  of  the  num- 
lier  of  years  of  possession  of  defendaut  uuder  purchase  froiy  the  holder 
of  the  estate  for  life,  all  of  which  had  elapsed  during  that  life.  This 
was  held  to  be  a  bar.  although  the  remainderman  brought  suit  hn- 
medlately  on  the  death  of  hla  ancestor.  This,  however,  was  baaed 
upon  the  peculiar  wording  of  the  New  Jersey  statute. 

In  CiuminKbam  v.  Ashley.  45  Cal.  4S5.  it  was  held  that  an  adminis- 
trator,  who  is  a  party  to  a  suit  which  involves  the  title  of  his  in- 
testate to  real  estate,  represents  the  title  which  the  deceased  had  at 
the  time  of  his  death,  and  the  Judgment  in  such  action  concludes  the 
adveiTW  paity  and  the  heirs  of  the  inteslate,  and  Is  an  estoppel  as  to 
the  title  set  up  in  Uie  action. 

See  Peckham  v.  Ix^gn.  7  Am.  Prob.  Rep.  6B,  supra,  as  to  tiie  ex- 
ecutor's power  to  convey. 
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Roquet  cs.  Eldridge. 

(lis  Indiana,  147.) 

General  Legacies. — Ademption. — Majbried  Women. 

Legacies  of  a  certain  sum  of  money  bequeathed  In  a  will  reclUns 
that  they  are  to  be  considered  as  tlie  disposition  of  the  homestead 
farm  among  the  testator's  children  and  are  not  to  affect  any  other 
interest  or  estate,  are  neither  specific  nor  demonstratlTe.  but  gen- 
eral, and.  as  such,  capable  of  being  adeemed  by  gifts  of  the  same 
amount  for  which  testator  takes  receipts  showing  tliat  the  payments 
ore  in  consideration  of  the  legatee's  Interest  In  tlie  farm  under  the 
will. 

Money  paid  to  a  married  woman  In  ademption  of  a  legacy  produces 
the  same  legal  result  as  if  she  were  unmanled. 

Appeal  from  a  judgment  of  the  Circuit  Court  of  Vigo 
County.     The  facta  are  disclosed  by  the  opinion. 

C.  F.  McNtitt,  i^.  a  Stimson,  and  R.  B.  Hi'mam,  for 
appellants. 

S.  C.  Davis  and  8.  B-  Davit,  for  appellees. 

Mitchell,  J.  After  the  issues  were  joined  in  the 
court  below  the  judgment  appealed  from  was  rendered 
upcm  an  agreed  statement  of  facts.  The  questions  for 
decision  arise  out  of  the  facts  afrreed  upon,  which,  so 
far  as  they  are  material — are  as  follows :  In  NoTember, 
1863,  William  B.  Eldridge  executed  his  last  will  and 
testament,  by  the  second  clause  of  which  he  devised  to 
his  sons  Hamilton  Eldridge  and  Abram  A.  Eldridge  his 
homestead  farm,  to  be  held  by  them  jointly.  To  his 
daughters,  Amanda  and  Cynthia,  and  to  his  sons  Wil- 
liam G.  and  Robert  B.,  he  bequeatlied  |500  each,  to  be 
paid  in  cash,  which  sums  were  to  be  taken  and  consid- 
ered as  in  full  of  each  of  their  respective  interests  in 
the  homestead  farm.  The  will  contained  a  recital,  the 
effect  of  which  was  that  the  devises  and  bequests  thus 
made  were  to  be  considered  as  the  disposition  of  the 
homestead  farm  among  the  testator's  children,  and 
were  not  to  affect  any  other  interest  or  estate.     After- 
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■wards,  and  during  the  lifetime  of  tlie  testator,  his  sonb 
Hamilton  and  Abram  A.  Eldridge,  devisees  of  the  home- 
stead farm,  furnished  their  father  |2,000  in  money,  out 
of  which  he  paid  to  each  of  the  four  legatees  above 
named  the  sum  of  }500,  and  received  from  each  a  re- 
ceipt of  the  following  tenor,  viz.:  "Received  of  Wil- 
liam B.  Eldridge,  $500,  in  consideration  of  ray  interest 
in  his  homestead  farm,  corresponding  with  his  last 
■will."  One  of  the  daughters  was  a  married  woman  at 
the  time  she  received  the  money  and  executed  the  re- 
ceipt therefor  as  above.  The  testator  died  in  February, 
1881,  having  had  but  the  six  children  named  above.  He 
had  only  about  $500  in  value  of  personal  property, 
■which,  with  the  farm  above  mentioned,  valued  at  about 
f  G,400,  comprised  his  whole  estate. 

On  behalf  of  the  administrator  ■with  the  will  annexed, 
it  is  insisted  that  the  sums  paid  to  the  several  legatees 
by  the  testator  in  his  life-time  constituted  a  satisfac- 
tion or  ademption  of  the  legacies  provided  by  the  will, 
while  the  legatees  insist  that  the  legacies  are  specific 
or  demonstrative  in  their  character,  and  that  since  it 
does  not  appear  that  the  money  paid  them  was  raised 
out  of,  or  derived  from,  the  land  comprised  in  the  home- 
stead farm,  tlie  payment  did  not  work  an  ademption  of 
the  sums  bequeathed  by  the  will.  The  legacies  were, 
however,  neither  specific  nor  demonstrative.  Speaking 
upon  the  subject  of  specific  legacies,  the  Lord  Chancel- 
lor, FichUng  V.  Prnton,  1  De  G.  &  J.  438,  said:  "There 
have  been  attempts  in  various  cases,  to  determine  the 
meaning  of  a  specific  legacy,  and  what  is  the  test 
wliereby  such  legacies  may  be  distinguished  from  gen- 
eral bequests.  There  are  objections  to  most  of  the 
ilefinitions,  but  I  think  we  are  quite  safe  in  treating 
that  as  a  specific  bequest  which  the  testator  directs  to 
be  enjoyed  in  .t/wciV." 

A  legacy  is  specific  when  it  can  be  satisfied  only  by 
the  transfer  or  delivery  of  some  particular  portion  of, 
or  article  belonjring  to,  the  estate,  which  the  testator 
intended  should  be  transferred  to  the  legatee  in  specie. 
2  Redfleld  Wills,  132;  Rapnlje  &  Lawrence  Law  Diet.  tit. 
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"Legacy."  Lord  Hardwicke  said,  in  EUis  v.  Walker, 
Amb.  309:  "The  court  leans  against  considering  leg- 
acies as  specific."  Unless,  therefore,  it  appears  that 
the  money  or  thing  to  be  transferred  is  so  clearly  iden- 
tified and  inherently  described  as  that  the  I^atee  can 
eay  to  the  executor  that  all,  or  a  portion,  of  the  very 
fund  or  property  in  question  was  transferred  by  the 
will,  the  bequest  wiU  not  be  regarded  as  specific.  8ide- 
boiham  v.  Watson,  11  Hare,  170. 

While  it  is  true  the  doctrine  of  ademption  does  not 
apply  to  specific  devises  or  legacies,  as  a  general  rule 
— Sicails  V.  SicaUs,  98  Ind.  511 — yet  even  in  case  of  a 
specific  devise  or  bequest,  if  the  very  thing  devised  or 
bequeathed  had  been  transferred  to  the  devisee  or  lega- 
tee in  the  lifetime  of  the  testator,  so  that  there  would 
be  nothing  left  for  the  will  to  operate  npon,  an  effectual 
ademption  would  have  taken  place. 

Accepting  the  foregoing  as  the  true  criterion  of  a 
specific  legacy,  it  becomes  clear  that  the  bequest  of 
(500  in  cash  to  each  of  the  sons  and  daughters  named^ 
and  the  further  direction  that  this  was  to  be  consider- 
ed in  full  of  their  respective  interests  in  the  homestead 
farm,  and  that  the  devises  and  bequests  previously 
made  were  not  to  affect  any  other  interest  or  estate, 
did  not  constitute  a  specific  bequest  of  any  portion  of 
the  testator's  estate  to  be  transferred  in  specie. 
Neither  did  the  legacies  belong  to  that  intermediate 
class  which  are  sometimes  denominated  demonstrative, 
and  which  are  peculiar,  in  that  they  are  not  ordinarily 
liable  to  be  adeemed  or  abated  by  an  advancement 
made  in  a  general  way.  "  A  demonstrative  legacy  is  *  a 
bequest  of  a  sum  of  money  payable  out  of  a  particular 
fund  or  thing.'  It  is  a  pecuniary  legacy,  *  given  gener- 
ally, but  with  a  demonstration  of  a  particular  fund  as 
the  source  of  its  payment.'  It  is,  therefore,  equivalent 
to,  or  in  the  nature  of,  a  devise  or  bequest  of  so  much 
or  such  a  part  of  the  fund  or  thing  specified."  Glass  v. 
Dunn,  17  Ohio  St.  413;  5  Am.  &  Eng.  Ency.  of  Law,  p. 
541 ;  2  Redfield  on  Wills,  140, 141. 

While  it  is  quite  true  the  will  plainly  indicates  that 
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the  sum  bequeathed  to  the  eons  and  daughters  named 
■were  to  be  taken  in  full  of  their  respective  interests  in 
tbe  homestead  farm,  which  was  specifically  devised  to 
the  two  other  sons  named  in  the  will,  there  is  no  direc- 
tion that  the  bequests  are  to  be  paid  out  of  any  par- 
ticular fund,  or  that  the  fund  out  of  which  the  pay- 
ment is  to  be  made  is  to  be  derived  from  the  rents,  is- 
sues or  profits  of  the  land,  or  that  the  legatees  are  to 
bave  any  Interest  aa  such  in  the  land  itself.  The  im- 
plication is  that  the  beqnests  were  chargeable  against 
the  devisees  of  the  land,  or,  at  most,  that  they  should 
be  chargeable  upon  the  farm.  Moreover,  since  it  ap- 
pears by  the  agreed  statement  of  facts  that  the  sons  to 
whom  the  homestead  farm  was  devised  furnished  the 
money  with  which  the  legacies  were  paid,  it  is  not  ap- 
parent why  this  should  not  be  held  to  satisfy  the  be- 
quests, even  though  it  should  be  conceded  tiiat  they 
were  payable  out  of  the  land.  If  thus  payable,  it  must 
have  been  contemplated  that  the  amount  should  consti- 
tute a  charge  upon  the  farm,  to  be  removed  by  the  de- 
visees at  some  time  by  paying  the  several  amounts  of 
the  legatees.  We  know  of  no  authority  which  would 
justify  a  holding  that  a  general  legacy,  which  is  pay- 
able out  of  a  particular  fund,  or  in  a  specified  manner, 
may  not  be  satisfied  in  case  the  legatee  receives  the 
amount  thereof  from  the  testator  in  his  lifetime  out  of 
the  very  fund  devoted  to  the  payment  of  the  bequest, 
provided  it  clearly  appears  that  the  amount  was  given 
and  received  with  the  intention  that  it  should  work  an 
ademption  of  the  legacies.  If  we  assume  that  tbe 
homestead  farm  was  to  be  the  source  from  which  the 
fund  was  to  be  derived  out  of  which  the  legacies  were 
payable,  tbe  conclusion  follows  that  the  devisees  of  the 
farm  were  to  take  it  subject  to  the  burden  of  paying  the 
legacies  after  the  testator's  death.  Having  furnished 
the  money  to  the  testator,  during  his  lifetime,  with 
which  to  pay  off  the  bequests,  and  the  money  having 
been  paid  to  the  legatees  and  received  by  them  for  that 
purpose,  the  legacies  are  effectually  satisfied  from  the 
very  source  contemplated  by  the  will.    An  ademption 
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Tesults  where  a  parent,  or  other  person  standing  in  loco 
parentis,  after  having  made  a  bequest,  gives  a  portion 
to  the  child  to  whom  the  bequest  is  made,  equal  to  or 
in  excess  of  the  amount  bequeathed,  the  portion  given 
and  the  legacy  being  ejusdem  generis.  Weston  v.  John- 
son,  48  Ind.  1,  "Within  the  rule  thus  stated,  the  legacies 
were  adeemed. 

"Whether  a  legacy  be  specific  or  demonstrative,  if  it 
clearly  appears  that  the  particular  thing  or  fund  be- 
queathed has  been  irrevocably  delivered  over  to  the 
legatee  in  the  lifetime  of  the  testator,  the  legacy  is 
adeemed  because  the  testator's  title  to  the  thing  or 
fund  has  been  divested  by  the  gift  and  has  become  vest- 
ed in  the  legatee  during  the  lifetime  of  the  testator. 
Clayton  v.  Akin,  38  Ga.  320. 

The  fact  that  one  of  the  legatees  was  a  married 
■woman  at  the  time  she  received  the  money  from  her 
father  and  signed  the  receipt,  is  of  no  consequence. 
The  receipt  of  the  money  from  the  source  contemplated 
ty  the  vrill  satisfied  the  legacy  by  operation  of  law,  and 
not  by  force  of  any  contract.  Money  paid  to  a  mar- 
ried woman  in  ademption  of  a  legacy,  produces  the 
same  legal  result' as  if  she  were  unmarried.  There  was 
no  error. 

The  judgment  is  affirmed  with  costs. 

See  fvtiier  a«  to  ademption,  Burbam  v.  Comfort,  6  Am.  Prob.  Rep. 
2T3,  and  monoip^phlc  note,  "  Whether  tlie  doctrine  of  adempUoa  bj- 
adranonnent  Is  applicable  to  deTlsea  of  realtr";  Oowles  v.  Cowles, 
€  Am.  Prob.  lU^.  468,  and  the  croes-refraenceB;  and  Hart  v.  Johnson, 
supra. 
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FOSHER   VS.    GUILLIAMS. 

(120  indiam,  172.) 

DowEH. — Election. 

Under  the  Indiana  Statute  (Ind.  Rev.  Stat  ISSl,  aec.  2506  as  amended 
bj  Laws  of  1885,  ch.  103)  providing  that  a  widoTC''8  election  against 
the  ^rlll  be  In  <«n1Ung  signed  and  acknowledged  by  her  wlUiin  one 
year  after  probate  of  the  will,  actual  potweeslon  of  one-third  of  th» 
land.  In  Ignorance  of  the  r^utrpment,  la  not  sulBcl«^nt;  and  if  ehfr 
die  within  the  year  without  having  esercised  her  power  to  elect, 
the  light  cannot  be  exetcieed  by  her  heln. 

Appeal  from  a  judgmeBt  of  the  Circuit  Court  of 
Putnam  County.     The  facts  appear  in  the  opinion. 

T.  E.  Ballard  &  E.  E.  BallanI,  for  appellants. 

J.  J.  Smiley,  W.  (?.  Ne/f  &  J.  L.  Myern,  tor  appellee. 

Mitchell,  J.  John  Fosher,  who  died  testate  on  the 
8th  day  of  April,  1888,  devised  his  real  and  personal 
estate  to  his  widow,  who  was  his  childless  second  wife, 
for  life,  and  provided  that  at  her  death  the  property 
should  he  distributed  among  certain  of  his  children  by 
a  former  marriage.  The  widow  died  in  November, 
1888,  less  than  a  year  after  her  husband's  death,  and 
the  executor  of  the  last  will  and  testament  petitioned 
the  court  for  an  order  to  sdl  all  the  real  estate,  alleg- 
ing that  it  was  necessary  to  sell  it,  in  order  to  make 
assets  to  pay  debts  and  l^acies.  The  heirs  resisted 
the  application  to  sell,  so  far  as  it  applied  to  one-third 
of  the  land,  and  alleged  that  the  widow  rejected  the 
provision  made  for  her  by  the  will,  and  elected  to  take- 
the  one-third  in  fee,  under  the  law.  They  claimed  that 
at  her  death  the  one-third  which  sbe  took  as  widow, 
descended  to  them  in  fee  simple,  free  from  the  debts  of 
their  father,  according  to  the  construction  placed  up- 
on sections  2483  and  2487,  Rev.  St.  1881.  Caywood  v. 
Med^Jcer,  84  Ind.  520;  Bn/an  v.  Uland,  101  Ind.  477,  1  N- 
E.  Eep.  52.     The  validity  of  their  contention  depends 
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upon  whether  the  widow  took  under  the  will  or  under 
the  statute.  It  is  alleged  tliat  after  the  testator's 
death  the  widow  renounced  the  wDl,  so  far  as  it  made 
provision  for  her,  and  elected  to  take  under  the  law, 
and  that  by  agreement  with  the  other  heirs  she  took 
possession  of  a  portion  of  the  real  estate  equivalent  to 
one-third  in  value,  which  was  by  mutual  agreement  set 
oflf  to  her,  but  tliat  she  nevCT  made  any  written  elec- 
tion, as  required  by  statute,  for  the  reason  that  she  had 
no  knowledge  or  information  that  any  such  election 
was  necessary.  Section  41  of  an  act  entitled  "  An  act 
regulating  d^cents  and  the  apportionment  of  estates," 
as  amended  by  an  act  approved  April  13,  1885,  reads 
as  follows:  "If  lands  be  devised  to  a  woman,  or  a  pe- 
cuniary or  other  provision  be  made  for  her  by  the  will 
of  her  late  hasband,  in  lieu  of  her  right  to  lands  of 
her  husband,  she  shall  take  under  the  will  of  her  said 
husband,  imless  she  shall  make  her  election  whether 
she  will  take  the  lands  so  devised  or  the  provision  so 
made,  or  whether  she  will  retain  the  right  to  one-third 
of  the  land  of  her  late  husband;  but  she  shall  not  be 
entitled  to  both  unless  it  plainly  appear  by  the  will  to 
have  been  the  intention  of  the  testator  that  she  should 
have  such  lands,  or  pecuniary  or  other  provision  thus 
devised  or  bequeathed  in  addition  to  her  rights  in  the 
lands  of  her  husband.  Such  election  shall  be  in  writ- 
ing, signed  by  such  woman  and  acknowledged  before 
some  ofBcer  authorized  to  take  the  acknowledgment 
of  deeds,  and  shall  be  made  within  one  year  after  saiil 
will  has  been  admitted  to  probate  in  this  State,  and  be 
filed  and  recorded  in  the  office  of  the  clerk  of  the  circuit 
court  in  which  such  will  is  probated."  Elliott's  Supp. 
g  438.  It  is  conceded  that  the  widow  did  not  make  an 
election  in  accordance  with  the  above  statute,  but  it 
is  insisted  that  because  she  made  an  election,  in  fact, 
by  taking  actual  possession  of  one-third  of  the  land, 
her  election  became  as  effectual  as  if  made  according 
to  the  provisions  of  the  statute.  This  result  is  said  to 
follow,  from  the  fact  that  she  did  not  know,  and  was 
not  informed,  that  a  written  election  was  necessary. 
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This  position  is  not  maintainable.  According  to  the 
imperative  language  of  the  above  statute,  if  there  be 
a  will  in  which  lands  are  devised  to  a  widow  "  she  shall 
take  under  the  will,  unless  she  shall  make  her  election  " 
in  the  manner  therein  prescribed,  within  one  year. 
The  right  of  a  wife  to  take  an  interest  in  the  real  estate 
of  which  her  husband  dies  seized  is  a  statutory  right, 
and,  where  provision  is  made  for  her  by  the  will  of  her 
husband,  her  right  to  take  under  the  law  depends  upon 
conditions  precedent,  to  be  performed  by  her  within 
one  year.  Those  conditions  are  minutely  set  forth  in 
the  statute  above  set  oat,  which  forms  part  of  the  law 
regulating  the  descent  and  apportionment  of  estates. 
The  renunciation  of  the  will  and  the  election  to  take 
under  the  statute  must  be  made  in  aubstantii\l  compli- 
ance with  the  statute  which  confers  the  right.  In  all 
cases  where  there  is  a  will  the  widow  is  conclusively 
bound  by  it,  unless  she  renounces  its  prorisions  and 
elects  in  the  manner  pointed  out  in  the  statute.  Sle 
phens  v.  Gihbes,  14  Fla.  331;  Waierbunj  v.  Xctherland, 
€  Heisk.  512.  The  case  in  hearing  is,  in  all  respects, 
parallel  with  Cowdrey  v.  nUchcock,  103,  m.  262.  In 
that  case  a  widow  had  accepted  an  award  set  off  to  her 
lay  appraisers,  and  it  was  afterwards  claimed  that  she 
had  thereby  renounced  the  provisions  of  the  will  and 
elected  to  take  under  the  law.  The  court,  remarking 
upon  a  statute  in  all  essential  respects  similar  to  that 
"Which  controls  the  present  case,  said:  "Here  is  a 
■complete  mode  pointed  out  by  the  statute,  under  which 
a  widow  may  renounce  the  provisions  of  a  will,  and  if 
she  fails  to  pursue  the  course  pointed  out  by  the  stat- 
ute within  one  year  from  the  date  letters  testamentary' 
are  issued,  she  is,  by  the  express  terms  of  the  statute, 
deemed  to  have  elected  to  take  under  the  will."  As 
was  well  remarked  in  Price  v.  Woodford,  43  Mo.  247; 
■"  The  right  of  election  is  a  statutory  privilege,  confer- 
ring new  and  important  benefits,  and  outside  of  the 
statute  has  no  existence.  It  must  therefore  be  exer- 
cised in  substantial  compliance  with  it."  Eiring  v.  Etc- 
ing,  4A  Mo.  23;  Dougherty  v.  Barnes,  64  Mo.  159.    The 
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right  to  elect  Is  strictly  personal,  which  can  be  exer- 
cised ,by  the  widow  alone,  and  although  she  dies  be- 
fore the  time  for  election  has  expired,  in  the  absence 
of  a  statute  authorizing  it  to  be  made  afterwards  by 
her  heirs  or  representatives,  the  right  of  election  ex- 
pires with  her.  1  Woemer,  Law  of  Admin.  270.  If 
through  any  fraud  or  contrivance  of  those  interested 
in  the  estate,  the  widow  was  prevented  from  making 
an  election,  a  court  of  equity  might  find  means  of 
affording  relief  against  those  who  perpetrated  the 
fraud.  There  is,  however,  no  question  of  fraud  in- 
volved in  the  present  case,  and  we  therefore  decide 
nothing  upon  that  subject. 

The  judgment  is  aflftrmed  with  costs. 

See  Corry  v.  Lamb,  6  Am.  Prob.  Rep.  667,  and  ihe  croes-refetences. 


Appeal  op  Lane. 


(57  Connecticut,  182) 

Attestation. — 'Validity. — Ketrospective  Legisla- 
tion. 

The  formal  atteelatlon  of  wills  1h  goTemed  by  the  statute  In,  force  at 
the  time  of  executltm  and  cot  by  the  statute  exlsttng  at  the  lime  of 
tbe  tecrtator'B  death. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Windhnm  Ootinty.     The  opinion  discloses  the  facts. 

J.  Hahey  and  M-  -l-  Sbnmway,foT  appellant. 

J.  H.  Potter,  for  the  appellee. 

LOOMIS,  J.     In  January,  1879,  Mrs.  Hannah  P.  Dim- 
ick  made  and  executed  what  purported  to  be  her  last 
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■will  and  testament.    It  was  first  signed  by  her  Id  the  pres- 
ence of  only  one  witness,  and  subsequently  taken  to  the 
second  witness,  and  after  that  to  the  third,  each  of 
whom  signed  as  a  ■witness  in  the  absence  of  the  other 
two.     This  pi\per  remained  without  change  until  the 
death  of  the  testatrix,  on  the  6th  day  of  February^ 
1888,  and  afterwards  on  the  3rd  day  of  March,  1888, 
the  «ame  was  presented  to  the  probate  court  and  there 
approved  as  her  last  will  and  testament     Upon  appeal 
to  the  Superior  Court  the  decree  of  the  probate  court 
was  reversed,  and  the  app^lee  now  brings  the  case  to 
this  court  for  the  revision  of  alleged  errors  in  the  Super- 
ior Court.     The  sole  question  is — whether  the  instru- 
ment was  invalid  as  a  will  for  want  of  proper  attesta- 
tion.   The  answer  depends  upon  the  construction  and 
effect  of  our  statutes  relating  to  the  execution  and  at- 
testatiou  of  wills.    The  difficulty  however  is  not  so 
much  in  determining  the  meaning  of  oujt  statutes,  as  in 
ascertaining  which  of  two  different  statutes  applies. 
It  we  take  the  statute  in  force  when  the  instrument 
was  executed,  which  positively  required  the  witnesses, 
to  sign  in  the  presence  of  each  other  and  of  the  testa- 
tor, the  attestation  was  clearly  contrary  to  law  and  the 
will  was  void.     If,  on  the  other  hand,  we  take  and  ap- 
ply the  statute  as  it  stood  at  the  decease  of  the  testa- 
trix, which  was  first  passed  in  1885,  the  attestation 
was  legal,  and  the  instrument  valid  as  a  will.     The 
statute  in  force  when  the  will  was  attested  provided 
that  "  no  will  or  codicil  shall  be  valid  to  pass  any  es- 
tate, unless  it  be  in  vrriting,  subscribed  by  the  testa- 
tor, and  attested  by  three  witnesswi,  all  of  them  sub- 
scribing in  his  presence,  and  the  presence  of  each 
other;  bnt  no  will  of  personal  estate  made  before  the 
27th  day  of  June,  1848,  shall  be  invalid  if  not  so  at- 
tested; and  all  wills  executed  according  to  the  laws  of 
the  state  or  country  where  they  were  executed  may  be 
admitted  to  probate  in  this  state."     General  Statutes 
of  1875,  p.  369,  §  2.    The  staiute  in  force  at  the  death 
of  the  testatrix  provided  that  "  no  will  or  codicil  shall 
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be  valid  to  pass  an;  estate  unless  it-Htf  in  writing,  sub- 
scribed  by  the  testator,  and  attestMVJtty^  three  wit- 
nesses, each  of  them  subscribing  in  his  p'r^Dce;  and  all 
wills  executed  according  to  the  laws  of  fli^.^Jate  or 
country  where  they  are  executed,  may  be  adtfikted  to 
probate  in  this  state,  and  shall  be  factual  to  ph'ss  aily 
estate  of  the  testator  situated  in  this  state."  Gen&rqi . 
Statutes  of  1888,  §  538.  '"''V^V. 

As  a  will  is  ambulatory  during  the  lifetime  of  the  ■',-"'  .. 
one  executing  it,  and  no  righta  can  vest  under  it  till  ■"-.' 
the  death  of  the  testator,  it  must  be  conceded  to  be 
within  the  rightful  authority  of  the  legislature,  until 
the  death  of  such  testator,  by  retroactive  legislation  to 
change  formalities  previously  prescribed  for  the  due 
•execution  of  wills,  and  to  afEect  every  instrument  pre- 
viously executed,  making  it  valid  or  invalid,  as  the  o^se 
may  be.  Bat  it  is  one  of  the  fundamental  canons  of 
construction  adopted  everywhere,  and  most  firmly 
held  by  this  court,  that  a  statute  shall  always  be  inter- 
preted so  as  to  operate  prospectivrfy,  and  not  retro- 
spectively, unless  the  language  is  so  clear  as  to  pre- 
clude all  question  as  to  the  intention  of  the  legislature. 
Brewster  v.  McCalPs  Devisees,  15  Conn.  274;  GoodaeWs 
Appeal,  from  Probate,  55  Conn.  171, 10  Atl.  Rep.  557.  In 
the  light  of  this  wrfl  settled  rule  it  would  seem  impos- 
sible to  give  the  last-mentioned  statute  a  retroactive 
operation,  for  not  only  is  such  intent  not  made  clear 
but  the  contrary  more  clearly  appears.  All  the  pro- 
visions look  forward  rather  than  backward.  But,  sup- 
pose the  act  is"  not  clear  either  way,  axe  there  any 
other  principles  which  may  control,  and  enable  us  to 
determine  whether  the  validity  of  the  execution  of  a 
will  should  be  determined  by  the  law  existing  at  the 
execution,  or  as  it  was  at  the  death  of  the  testator. 
Upon  this  question  there  is  a  disagreement  among  the 
authorities,  to  which  we  may  hereafter  refer,  but  at 
present  we  will  look  only  at  the  reasons  for  the  differ 
ing  opinions.  The  reasons  for  applying  the  later  stat- 
ute, stating  them  as  strongly  as  possible,  are  as  fol- 
lows:— "As  until  the  death  of  the  testator  the  paper 
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executed  by  hiinV'^spressing  his  wishes,  is  not  a  will, 
but  a  mere,i^<^fi(iiate  act  which  may  or  may  oot  be  a 
will,  the  law' In  force  at  the  testator's  death  applies, 
and  conbiW^  the  proof  of  the  will."  Sutton  t.  Chv- 
iiault,:\$'i3eo.,  1.  This  in  substance,  is  the  reasoning^ 
of -(ill  ffie  courts  that  hare  accepted  the  doctrine  that 
.the^lralidity  of  a  will  must  be  determined  by  the  law 

.;:P?isting  at  the  death  of  the  testator. 

-,*■  But,  as  plausible  as  the  reasoning  may  seem  we  think 
it  is  fallacious,  at  least  as  applicable  to  our  laws.  The 
act  of  bequeathing  or  devising  is  something  more  than 
inchoate  or  ambulatory.  On  the  other  hand  it  be- 
comes a  completed  act  when  the  will  is  execute  and 
attested  according  to  law,  although  it  does  not  take  ef- 
fect on  the  propOTty  till  a  future  time.  A  power  of  re- 
vocation is  retained  for  life,  but  even  that,  to  be  ef- 
fectual, must  be  exercised  in  the  way  and  manner  pre- 
scribed. What  need  could  there  be  of  any  revocation, 
with  prescribed  formalities,  if  the  executed  paper  is 
to  be  considered  only  as  an  expression  of  the  signer's 
wish  and  is  in  no  sense  a  will.  The  latest  wish,  how- 
ever expressed,  ought  to  overcome  the  former.  The 
theory  of  our  statutes  seems  to  us  directly  opposed  to 
the  reasoning  referred  to,  however  it  may  be  with  the 
statutes  of  other  jurisdictions.  Certain  formalities  of 
execution  and  attestation  are  prescribed  as  prereq- 
uisites to  the  validity  of  a  will,  and  without  compliance 
with  which  it  is  no  will  at  all,  although  it  is  clearly  a 
wish.  In  terms  it  is  declared  to  be  incompetent  to 
pass  the  title  to  property  at  the  death  of  the  testator. 
The  precise  language  is:— "No  will  or  codicil  shall 
be  valid  to  pass  any  estate  unless,"  etc.  So  that  oiir 
statute  amounts  to  a  positive  rule  for  the  transmis- 
sion of  property,  which  must  be  complied  with,  as  a. 
complete  act  at  the  time  of  execution,  or  never,  so  far 
as  the  act  of  the  testator  is  concerned.  And  what  the 
statute  makes  positively  bad  can  only  be  made  good  by 
positive  legislation,  manifestly  retrospective.  Our  law 
in  effect  says  to  every  person  who  would  make  a  valid 
disposition  of  his  property  by  will,  that  he  must  ob- 
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serve  the  specified  formalities,  and  if  he  complies,  it 
contains  an  implied  assurance  that  he  shall  not  be  dis- 
appointed and  defeated  in  his  purposes  by  any  subse- 
quent change,  unless  the  new  law  clearly  affect  wills 
previously  made. 

That  such  is  the  true  theory  of  our  statutes  is  ren- 
dered still  more  manifest,  we  think,  by  reference  to  the 
prorision,  which  has  for  more  than  a  century  existed,, 
that  at  the  time  of  executing  a  will,  or  at  any  time 
during  his  life,  the  testator  may  obtain  the  affidavit 
of  the  witnesses  of  the  facts  required  to  prove  it  in 
court,  which,  having  been  written  upon  or  attached  to 
the  will,  "shall  be  accepted  by  the  court  of  probate, 
as  if  it  had  been  taken  before  said  court."  General 
Statutes  of  1784,  p.  264,  and  of  1888,  §  545. .  It  has  thus 
been  the  settled  policy  of  our  law  in  effect  to  assure 
the  person  who  executes  a  will,  not  only  that  the  pre- 
scribed formalities  shall  be  sufficient  and  controlling, 
but  that  even  the  evidence  of  the  proper  execution  shall 
be  sufficient  finally  to  establish  it,  though  many  years 
shall  have  intervened.  Under  such  a  system  surely  it 
cannot  be  said  that  what  the  testator  has  thus  prepared 
for  his  mil  is  only  a  mere  paper  upon  which  he  has  in- 
dicated simply  his  wishes  at  the  time  as  to  the  final 
disposition  of  his  property.  If  we  have  rightly  appre- 
heoded  the  true  theory  of  our  statute  laws  no  further 
vindication  of  the  ruling  of  the  Superior  Court  is  neces- 
sary. If,  however,  onr  views  find  confirmation  in  the 
decisions  of  the  courts  of  other  jurisdictions,  we  may 
well  feel  greater  assurance  that  we  are  right.  This 
subject  has  not  been  much  discussed  in  the  courts 
of  the  United  States,  and  the  few  decisions  that  may 
be  found  on  the  subject  are  not  harmonious,  as  we  have 
before  stated.  The  text  writers  make  only  a  brief  ref- 
erence to  the  question.  Of  these,  Jarman  and  Redfield 
favor  the  doctrine  that  the  law  existing  at  the  death  of 
the  testator  controls,  rather  than  that  at  the  date  of 
execution.  1  Jarman  on  Wills,  337;  1  Redfield  on 
Wills,  4th  ed.  side  p.  408.  In  1  Williams  on  Ex'rs,  4th 
od.  top  p.  94,  note,  the  question  is  left  as  doubtful.    In 
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Schooler  on  WiUs,  §  2,  and  in  1  Rev.,  Swift's  Digest,  140, 
the  contrary  -view  is  held.  The  courts  of  New  York, 
South  Carolina  and  Georgia  adopt  substantially  the 
proposition  as  laid  down  by  the  text  writers  first  men- 
tioned, /jflicrencc  V.  Hebbard,  1  Bradford,  252;Houston 
T.  Houston,  3  McCord,  491;  EkocJ^s  Will,  4  McCord,  39; 
Sutlon  V.  Chenault,  18  Ga.  I;  Hargroivs  t.  Redd,  43  Ga. 
142.  But  the  courts  of  England  and  Vermont  and 
Pennsylvania  have  adopted  substantially  the  principles 
for  which  we  contend.  Downing  v.  Townsend,  Ambler, 
380;  Oillmore  v.  Shooter'a  Ej?r,  2  Mod.  310;  Giddings  v. 
Turgcrm,  58  Verm.,  106;  \fullen  v.  McKdt-y,  5  Watts, 
399;  Taylor  v.  Mitchell,  57  Penn.  St.  209.  The  difference 
of  opinion  referred  to  may  perhaps  be  attributed  in 
some  measure  to  a  difference  in  the  language  and  theory 
of  the  local  statutes.  For  instance,  in  Laicrence  v.  Heb- 
bard, supra,  the  surrogate,  while  he  adopts  the  line  of 
reasoning  referred  to  as  contained  in  Sutton  v.  Chenault, 
supra,  yet  he  emphasizes  the  fact  that  the  statute  of  New 
York  in  terms  refers  to  wills  previously  executed  and 
says  they  shall  not  be  made  void,  and  thereby  contains 
an  implication  that  they  may  be  made  good  by  the 
latest  statute,  and  so  the  court  holds.  The  Courts  of 
South  Carolina  confine  their  decisions  to  wills  of  per- 
sonal property.  Referring  to  the  distinction  between 
wills  as  to  personal  and  real  estate,  they  intimate  that 
as  to  the  latter  the  law,  existing  at  the  date  of  execu- 
tion may  {wssibly  control  upon  the  ground  that  to  trans- 
fer the  title  to  real  estate  the  existing  statutory  regu- 
lations may  possibly  control.  But  our  statute  practi- 
cally abolishes  any  such  distinction  by  putting  wills 
of  personal  estate  upon  the  same  ground  as  those  affect- 
ing realty,  so  far  as  the  formalities  of  the  execution  of 
the  will  are  concerned;  the  language  being  "no  will 
shall  be  valid  to  pass  any  estate  "  unless,  etc.  The  coun- 
sel for  the  appellee  contended  that  the  case  of  Giddings 
V.  Tnrgmn,  gupra,  had  no  application  because  the  ques- 
tion there  was  so  different  from  the  one  in  the  case  at 
bar.  While  conceding  the  difference  between  the  two 
cases  we  still  think  the  principal  adopted  by  the  court 
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Is  applicable.  The  validity  of  the  entire  will  was  there 
under  consideration,  in  which  one  of  the  legatees  was 
a  married  woman,  whose  hnaband  was  one 
of  the  witnesses  to  the  execution  of  the  will. 
As  the  law  of  Vermont  then  stood  be  was 
incompetent  as  a  witness,  and  it  was  improperly  at- 
tested. By  a  subsequent  act,  however,  a  husband 
was  made  a  competent  witne^  where  a  legacy  had 
been  given  to  his  wife,  to  prove  and  estaWish  the  will, 
although  the  legacy  to  the  wife  would  not  be  good.  It 
was  contended  that  the  subsequent  law  would  apply^ 
but  the  court  held  that  the  will  was  not  good,  because 
it  must  be  proved  as  the  law  required  at  the  time  of 
its  execution,  which  is  the  principle  contended  for  here. 
In  Taylor  v.  Mitchell,  supra,  the  point  was  made  that 
the  will  there  in  question  was  void  under  the  statute 
in  force  when  the  testator  died.  TTie  case  was  very 
well  considered,  and  in  the  opinion  of  the  court  by 
Sharswood,  J.,  it  is  said:  "Retrospective  laws  gener- 
ally, if  not  universally,  work  injustice,  and  ought  to  be 
80  construed  only  when  the  mandate  of  the  legislature 
is  imperative.  When  a  testator  makes  a  will,  formally 
executed  according  to  the  requirements  of  the  law  ex- 
isting at  the  time  of  its  execution,  it  would  unjustly 
disappoint  his  lawfnl  right  of  disposition  to  apply  to 
it  a  rule  subsequently  enacted,  though  before  bis  death. 
"While  it  is  true  that  every  one  is  presumed  to  know 
the  law,  the  maxim  in  fact  is  inapplicable  to  such  a 
case;  for  he  would  have  an  equal  right  to  presmne  that 
no  new  law  would  affect  his  past  act  and  rest  satisfied 
in  security  on  that  presumption.  *  •  •  It  is  true 
that  every  will  is  ambulatory  until  the  death  of  the  tes- 
tator, and  the  disposition  made  by  it  does  not  actually 
take  effect  until  then.  Gaieral  words  apply  to  the 
property  of  which  the  testator  dies  possessed,  and  he 
retains  the  power  of  revocation  as  long  as  he  lives. 
The  act  of  bequeathing  or  devising,  however,  takes 
place  when  the  will  is  executed,  though  to  go  into  ef- 
fect at  a  future  time." 

No  case  hitherto  has  been  before  this  court  involving 
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the  precise  question  now  under  consideration,  but  anal- 
ogous questions  have  been  discussed  in  several  cases, 
and  principles  applied  to  them  which  naturally  and 
logically  lead  to  the  result  we  have  reached  in  this  case. 

In  Brewster  v.  McCaXVs  Devisees,  15  Conn.  274,  one 
question  was  whether  the  will,  executed  in  1826,  by 
a  person  who  died  in  1838,  could  convey  real  estate 
purchased  after  the  will  was  executed  and  before  the 
act  of  1831,  which  provided  for  the  devising  of  real 
estate  not  owned  by  a  testator  at  the  time  of  exe- 
cuting his  will  but  acquired  afterwards.  The  court,  in 
refusing  to  apply  the  act  existing  at  the  death  of  the 
testator,  said:  "The  general  rule  is  that  statutes  shall 
not  be  construed  retrospectiTely,  unless  by  their  ex- 
press terms  or  otherwise  such  appears  to  be  the  legis- 
lature. •  •  •  Here  there  is  nothing  from  which  we 
have  a  right  to  infer  that  it  vras  intended  to  atfect  any 
wills  which  had  been  executed  prior  to  the  passing  of 
the  act" 

In  Gaylor's  Appeal  from  Probate,  43  Conn.  82,  the- 
question  was  whether  under  the  statiite  existing  when 
the  will  was  made,  (Gen.  Statutes  of  1866,  p.  402,)  wit- 
nesses must  subscribe  in  the  presence  of  each  other, 
C'arpenter,  J.,  in  giving  the  opinion  of  the  court,  says, 
on  p.  85:  "The  language  of  our  statute  existing  when 
the  will  was  made  is  explicit  and  entirely  free  from  am- 
biguity. It  only  requires  that  all  the  witnesses  shall 
subscribe  their  names  in  the  presence  of  the  testator. 
"  "  •  In  the  revision  of  1875  we  find,  in  addition  to 
the  statute  as  it  previously  existed,  the  clause  inserted, 
'  and  in  the  presence  of  each  other.'  But  that  cannot 
affect  the  validity  of  any  will  previonsly  executed."  In 
GoodseWs  Appeal  from  Probate,  55  Conn.  171,  the  will 
was  made  in  January,  1871,  and  the  testator  married  in 
May  following,  and  died  in  1886,  leaving  a  widow,  but 
no  child  had  been  bom  to  him.  When  the  will  was  ex- 
ecuted and  when  the  njarriage  f:>ok  place  the  common 
law  was  in  force  which  required  both  a  subsequent  mar- 
riage and  the  birth  of  a  child  to  revoke  a  will.  In  1885 
an  act  was  passed  providing  that  "if  after  the  mak- 
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ing  of  a  will  the  testator  shall  marry,  or  if  a  child  in 
bora  to  the  testator,  and  no  provision  is  made  in  the 
will  for  such  a  contingency,  such  marriage  or  birth 
shall  operate  as  a  revocation  of  such  will."  It  was  held 
that  the  later  statute  did  not  apply,  and  that  "  as  a 
rule  of  interpretation  all  statutes  are  so  operated  pros- 
pectively unless  they  contain  language  unequivocally 
and  certainly  retrospective."  For  the  foregoing  rea- 
sons we  conclude  there  was  no  error  in  the  judgment 
of  the  Superior  Court. 

In  this  opinion  PAltK,  C.  J.,  and  Pardee  and  Beabds- 
LEY,  Ja,  concurred.    Cabpekter,  Js.,  dissented. 

Effbct  of  chanjre  In  the  l&w  ttrnp^Mag  the  execution  of  villa.— 
In  Hancrores  v.  Kedd,  43  Ga.  142.  dted  In  Uie  principal  case  as 
contrary  to  the  opinion  there  molutoiDed,  a  testator  by  a  wUl 
executed  in  1852  directed  certain  ot  his  slaves  to  be  sent  after 
his  death  to  a  free  State  and  there  to  be  emancipated,  and  be- 
queathed to  them,  when  free,  a  certain  portion  of  his  estates.  Is 
1859,  the  State  of  Oeorgla  passed  an  act  providing  that  enioncipa- 
tloD  hi  or  out  of  the  State  by  will  was  illegal  and  Uie  will  void.  Sub- 
sequent aniendnients  of  the  State  and  federal  constitutions  rendered 
the  Act  of  1859  obsolete  at  tlie  time  of  testator's  death.  The  ques- 
tion In  this  case  was  whether  the  Act  of  1859  "  revoked  "  the  will, 
notwithstanding  that  Its  provisions  wpk  legal  under  the  law  at  the 
time  of  testator's  death.    The  court  said:    "Hnd  tJils  testator  died 

while  the  Act  of  1850  was  In  force would  the  heirs-atrlaw  have 

thoURht  of  setting  up  that  It  was  revoked?  The  objection  would  liave 
been,  not  that  the  tntentlons  of  the  testator  had  changed,  but  that  bis 
Intentions  were  Illegal,  and  could  net  be  set  up.  The  will  would  have 
been  void,  not  because  it  was  not  tlie  expression  of  the  testator's  wishes, 
hut  because  those  Intentions  were  Illegal,  aod  the  courts  could  not 
permit  them  to  be  carried  Into  effect." 

Sutton  y.  Cheuault,  18  Ga.  1.  dted  in  the  principal  case  and  also  In 
Ilarcrove  v.  Redd,  43  Ga.  142,  is  more  In  point.  In  It  the  paper  In 
qnesUon  was  held  no  will,  because  the  law,  at  the  death  of  the  tes- 
tator, required  a  will  to  have  three  witnesses,  the  court  sa.vln^  that 
altbouKh  It  was  lawfully  executed  when  miwlf.  It  did  not  become  a 
will  until  the  testator  died,  and  that  "in  this  view  of  the  cane,  no 
retroactive  Is  given  to  the  stattite.  But  It  Is  held  to  apply  because 
of  force  at  the  time  the  Instrument  became  the  testator's  will." 

In  the  case  of  Ollmore  v.  Shorter.  2  Jlod.  310,  where  a  special  ver- 
dict was  found  upon  the  Statute  of  Fraiuls,  which  enacts  that  from 
and  after  the  24th  day  of  June,  In  the  year  IfiTT,  no  action  shall  he 
hroneht  to  chanre  any  peraon  upon  nny  penion  upon  any  ajrreement 
mode  In  consideration  of  nuirlage,  etc.,  unless  such  agreement  be  In 
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iTTltlng:  and  the  case  bclnj;  upoa  a  bare  promise  tvlthout  wrltbiR. 
jud^nnent  wna  glveu  for  the  plataitlff,  ae  "  It  could  not  be  preeumed 
that  the  act  had  a  retrospect  to  take  away  an  action  b>  which  the 
pltUnUff  was  then  entitled;  for  If  a  will  had  been  made  before  tho 
24th  day  of  June,  and  the  testator  had  died  afterwards;  yet  the  will 
had  been  good,  though  it  had  not  hcen  in  pursuance  of  the  statute." 

The  caae  of  Ashbumbam  v.  Bradshaw,  T  Ifod.  239,  was  upon  a 
devise  made  before  the  Statute  of  George  n.,  avoiding  deriaes  to 
charitable  uae*.  The  testator  died  after  the  statute  was  passed.  Ten 
out  of  the  twelve  Judges  held  that  the  land  would  still  pass  under 
the  will;  but  they  gave  no  reasons  for  their  opinions. 

In  the  case  of  Downs  v.  Townsend,  Ambler,  290,  Lord  Hardwicke 
ia  reported  to  have  said,  that  "  the  general  rule  as  to  testaments  is, 
that  the  time  of  the  testament  and  not  the  testator's  death.  Is  re- 
garded"; but  it  is  said  that  he  was  speaking  of  the  intention  of  a 
testator  as  e^^reesed  in  a  specific  bequest,  and  had  no  reference  to  the 
execution  of  the  ■will." 

In  the  matter  of  John  Elcock's  Will,  4  McCord.  39,  the  testator  In 
1823  made  a  will  of  personal  property  which  was  properly  execute 
according  to  the  law  at  that  time.  By  an  act  of  1S24,  three  witnesses 
were  required  to  wills  of  pergonal  property,  and  the  testator  died 
in  1825,  leaving  no  other  will  than  the  one,  which,  haring  only  two 
witnesses,  was  held  void.  This  case  rect^nlzea  the  ancient  dtstlno- 
tion  between  wills  of  personal  and  wills  of  real  properly,  the  latter 
speaking  only  from  the  time  of  execution,  while  Hie  former  "  carries 
all  the  goods  which  he  hud  at  the  time  of  lils  death,  althou^  he 
may  have  acquired  theni  after  making  the  will." 

In  Houston  r,  Houston.  3  McCord,  491,  the  Court  of  Appeals  of  Soutli 
Oirollna  said;  "  A  distinction  boa  always  been  made  between  a  will 
Ijy  which  land  Is  devised  and  a  testament  contalnng  t>eque8t8  only 
of  personal  property.  A  devise  of  real  estate  la  considered  in  the 
nature  of  a  conveyance,  and  therefore  can  only  operate  upon  lands 
of  which  the  testator  Is  seized  at  the  time  of  executing  the  will.  It 
would  seem,  therefore,  that  In  the  ponstruction  of  such  an  instrumea^ 
relation  must  be  had  to  the  time  of  Its  execution.  And  yet,  even  In 
that  case  I  am  not  prepare<l  to  say,  that  so  far  as  regards  its  execu- 
tion. It  must  be  done  according  to  the  existing  law  at  the  time  of  tbe 
testator's  death.  But  with  regard  to  bequests  of  personal  property 
*  *  *  the  will  takes  efFect  tram  the  time  of  the  death  of  the  testator 
■without  regard  to  the  time  of  Its  execution." 

See  also  Glddln^B  v.  Turgeon,  5  Am.  Prob.  Rep.  201. 
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Cook  vs.  Winchesteb. 

(81  bQchlgau,  581.) 

Attestation. — Presence  of  Testator. 

A  will  may  be  attested  by  witnesses  "In  the  presence"  of  the  testa- 
trix, although  it  be  physicslly  Impossible  for  her  to  see  the  witDcases 
In  the  act  or  elgniiig. 

Appeal  from  a  judgment  of  the  Circuit  Court  of 
Kent  County.     The  facts  appear  in  the  opinion. 

Maker  Felker    for  appellant. 

Butterfield  &  Keeney  and  Thompson  &.  Temple,  for  re- 
spondents. 

Morse,  J.  This  controversy  involves  the  validity  of 
a  will,  the  sole  question  being  whether  or  not  it  was 
duly  executed,  or  rather  witnessed,  under  the  laws  of 
this  State.  Tliere  is  no  question  of  fraud  or  undue  in- 
fluence in  the  case,  nor  did  the  testatrix  lack  mental 
capacity  to  execute  a  will.  It  must  be  conceded  from 
all  the  testimony  in  the  case  that  the  will  was  dravra 
by  an  honest,  disinterested  and  trustworthy  man;  that 
he  was  the  chosen  instrument  of  Mrs,  Page  to  draft 
it ;  that  she  had  frequently  consulted  and  advised  with 
him  before  as  to  the  disposition  of  her  property,  and 
had  told  him  how  she  intended  to  bequeath  it ;  that  the 
will  as  made  was  just  as  sbe  wanted  it,  and  as  she  had 
long  intended  to  make  it;  that  it  was  read  to  her  before 
she  signed  it  and  after  she  signed,  at  both  of  which 
times  she  expressed  herself  as  fully  satisfied  with  it; 
that  she  signed  it  in  the  presence  of  the  persons  who 
witnessed  it,  and  that  she  requested  them  to  witness  it; 
that  she  asked  them  after  it  was  executed  if  they  bad 
witnessed  it,  and  received  an  affirmative  answer,  and 
was  then  shown  their  signatures,  and  their  names  were 
read  over  to  her.  If  the  will  is  not  sustained,  the 
property  will  certainly  go,  under  the  law,  where  she 
did  not  wish  it  to  go.    It  is  therefore  the  duty  of  the 
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courts  to  uphold  it  if  possible.  It  is  claimed  that  the 
requirements  of  our  statute  were  not  complied  with  in 
the  wituessing  of  this  will.  The  statute  provides  {How. 
St.  §  5789)  that  three  things  are  requisite  to  the  valid- 
ity of  a  will:  1.  That  it  shall  be  in  writing;  2.  That 
it  shall  be  signed  by  the  testator,  or  by  some  person  in 
his  presence,  and  by  his  express  direction;  3.  That  it 
shall  be  attested  and  subscribed  in  the  presence  of  the 
testator,  or  by  two  or  more  competent  witnesses. 

The  will  was  drawn  by  Jamea  Toland,  supervisor  of 
the  Township  of  Byron,  Kent  county,  who  lived  only  a 
few  rods  from  Mrs.  Page,  and  with  whom  she  had  fre- 
quently talked  about  making  her  will,  and  how  she 
wished  it  drawn.  On  June  30,  1888,  she  sent  for  him. 
Mrs.  Page  had  been  an  invalid  for  many  years,  and  at 
this  time  was  confined  to  her  bed,  and  unable  to 
leave  it  without  help.  Toland  found  her  in  a  bedroom 
adjoining,  and  opening  by  a  door  into,  the  kitchen — a 
kitchen  bedroom, — which  conamunicated  with  no  other 
room.  He  asked  Mrs.  Page,  who  said  that  she  was 
ready  to  make  her  vriW,  and  wished  him  to  draw  it,  if 
she  wanted  it  drawn  in  the  same  manner  as  she  had 
before  told  him  to  draw  it.  She  said,  "Yes,"  and  he 
proceeded.  There  was  no  table  in  the  room  where  Mrs. 
Page  was,  and  he  drew  the  will  on  a  table  in  the  kitch- 
en. This  table  was  near  the  bedroom  door,  but  when 
the  door  was  open  it  was  impossible  for  any  one  lying 
squarely  on  the  bed  to  see  the  table  or  any  one  sitting 
at  it.  Mrs.  Page  could  not  move  in  bed,  and  was  not 
able  to  see  the  table.  Toland  drew  the  will,  and  took 
it  into  the  bedroom,  and  read  it  to  Mrs.  Page.  She 
was  satisfied  with  the  will.  Not  being  able  to  handle 
a  pen  very  well,  she  requested  Toland  to  write  her 
name.  He  went  to  the  kitchen  table  and  wrote  it.  He 
then  came  in,  and  she  made  her  mark.  Three  ladies 
were  present  in  the  room,  Mrs.  "Weaver,  Mrs,  McCon- 
nell,  and  Mrs.  Miller.  Mrs.  Page  requested  Mrs.  Weav- 
er and  Mrs,  McConnell  to  witness  the  will.  Mrs.  Weav- 
er did  not  wish  to  sign  it  for  some  reason,  and  Mrs. 
Page  then  signified  that  she  wished  Mrs.  Miller  to  wit- 
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ncBs  it.  Mrs.  Miller  and  Mrs.  McConnell  then  stepped 
into  the  kitchen  and  signed  the  Trill  as  witnesses.  Mr. 
Toland  and  the  witnesses  then  went  into  the  room 
again,  and  Toland  read  the  will  over  to  her  again,  and 
asked  her  if  it  suited  her.  She  said  it  was  all  right, — 
just  as  she  intended  it  should  be.  Toland  showed  the 
names  of  the  witnesses  to  her,  and  alsa  read  them  to 
her.  He  testified  that  previous  to  his  showing  it  to 
her  she  asked  the  witnesses  if  they  had  signed  it,  and 
they  told  her  thej  had.  The  door  was  open  between 
the  kitchen  and  bedroom  when  the  witnessing  was 
done.  Mrs.  Miller's  testimony  agrees  with  Toland,  except 
she  says  that  she  stood  in  the  door  when  the  will  was 
being  read  over  after  the  witnesses  had  signed  it,  and 
did  not  hear  Mrs.  Page  ask  her  or  Mrs.  McConnell  if 
they  had  signed  as  witnesses,  but  heard  Toland  tell  her 
that  they  had  witnessed  the  will,  and  read  their  names 
to  her.  Mrs.  McConneU  {now  Mrs.  Merritt)  states  that 
when  they  went  back  into  the  bedroom  after  witnessing 
the  will,  and  Toland  read  it  all  over  to  Mrs.  Page  again, 
she  said  it  was  all  right,  and  just  as  she  wanted  it;  the 
witnesses  and  everything  were  all  right.  "  She  asked 
me  if  we  had  signed  it,  and  I  told  her  we  had.  Mrs. 
Miller  and  Mr.  Toland  were  there."  The  room  in  which 
Mrs.  Page  was  lying  was  eight  feet  square. 
The  kitchen  was  about  fifteen  feet  square.  The  dis- 
tance from  where  the  witnesses  sat  while  signing  the 
will  to  the  bed  of  Mrs.  Page  was  about  twelve  feet. 
The  will  was  denied  probate  by  the  judge  of  probate  of 
Kent  county,  and  on  appeal  to  the  circuit  court  his 
action  was  affirmed. 

It  is  claimed  that  the  will  was  not  executed — wit- 
nessed— in  the  presence  of  the  testatrix.  It  is  true 
that  it  was  physically  impossible  for  her  to  see  the  wit- 
nesses when  they  were  in  the  act  of  signing  it  without 
moving  herself  upon  the  edge  of  the  bed,  which  she 
was  unable  to  do.  And  it  is  argued  by  counsel  for  the 
contestants  that  there  are  no  cases  to  be  found  in  the 
Imoks,  except  possibly  two,  which  can  be  claimed  as 
authority  for  the  admission  of  the  will  to  probate.  That 
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the  statute  haa  been  uniformly  held  to  require  that — 
"  The  condition  and  position  of  the  testator  when  his 
will  18  attested,  and  in  reference  to  the  act  of  signing' 
by  the  witnesses,  and  their  locality  when  signing,  must 
be  such  that  he  has  knowledge  of  what  is  going  for- 
ward, and  is  mentally  observant  of  the  specific  act  in 
progress,  and,  unless  he  is  blind,  the  signing  by  the 
witnesses  must  occur  where  the  testator,  as  he  is  cir- 
cumstanced, may  see  them  sign  if  he  choose  to  do  so. 
If  in  this  state  of  things  some  change  in  the  testator's 
posture  is  requisite  to  bring  the  action  of  the  witnesses 
within  the  scojw  of  his  vision,  and  such  movement  is 
not  prevented  by  his  physical  infirmity,  but  is  caused 
by  an  indisposition  or  indifference  on  his  part  to  take 
visual  notice  of  the  proceedings,  the  act  of  witnessing 
is  to  be  considered  as  done  in  his  presence.  If,  how- 
ever, the  testator's  ability  to  see  the  witnesses  sub- 
scribe is  dependent  upon  his  ability  to  make  the  re- 
quisite movement,  then  if  his  ailment  so  operates  upon, 
him  as  to  prevent  this  movement,  and  on  this  accoimt 
he  does  not  see  the  witnesses  subscribe,  the  will  is  not 
witDessed  in  the  presence."  AUcin  v.  Weckcrly,  1^ 
Mich.  504,  505.  A  large  number  of  cases  are  cited  in 
supjKjrt  of  the  counsel's  claim,  to  wit:  Mamkrilh  v. 
Parker,  31  N.  J.  Eq.  242;  Wright  v.  Manifold,  1  Maule 
&  S.  294;  Reynolds  v.  Reynolds,  gpeers,  253;  Robinson 
V.  King,  6  Ga.  539;  Brooks  t.  Du/fe/,  23  Ga.  441;  Reed 
V.  Roberts,  26  Ga.  294;  Jones  v.  Tuck,  3  Jones,  (N.  C.> 
202;  Ecdcsion  v.  Petty,  Carth.  79;  Broderick  v.  Broder- 
ick,  1  P.  Wms.  239;  Tximb  v.  Girfman,  33  Ga.  289;  Neil 
V.  Neil,  1  Leigh.  6;  Omdorff  v.  Hummer,  12  B.  Mon.  626; 
In  re  Downie's  Will,  42  Wis.  66;  Du^e  v.  Corridon,  40 
Ga.  122;  Edclen  v.  Uardn/s  Lessee,  7  Har.  &  J.  61; 
Russell  V.  Falls,  3Har.&  McH.  457;  GroAnm  v.  C.rulnm, 
10  Ired.  219;  In  re  Coj's  Will,  1  Jones,  (N.  C.)  3,2V,Rag- 
land  V.  Huntingdon,  1  Ited.  561;  Chase  v.  Kiltredge,  11 
Allen,  49;  Compton  v.  Mitton,  12  N.  J.  Law.  71;  Oon^s 
V.  Jolly,  3  N.  J.  Eq.  625;  Mickle  v.  Matlaek,  17  N.  J. 
I^w,  86;  Hindmnrsh  v.  Carlton,  8  H.  L.  Oas.  160. 
It  must  be  conceded  that  these  cases  all  fully  support 


D.qitizeabyG00<^lc 


COOK  V,  WINCHESTER.  113 

the  contention  that  the  will  must  be  witnessed  in  the 
same  room  with  the  testator,  or,  if  out  of  the  room^ 
where  he  can  see  them  sign  if  he  desires  to  do  so,  he 
must  be  in  a  position  where  it  is  possible  to  see  them. 
The  fact  that  the  will  after  being  witnessed  out  of  the 
testator's  sight,  is  brought  to  the  view  of  the  testator, 
and  he  looks  upon  the  signatures  of  the  witnesses,  and 
they  then  acknowledge  the  witnessing  of  it  before  him, 
will  not  cure  this  defect  in  its  execution,  according  to 
the  authority  of  some  of  these  cases.  See  Cham  v.  Kit- 
tredge,  11  Allen,  61;  In  re  Cox's  WUI,  1  Jones,  (N.  G.) 
321;  (Imham  v.  Orafiam,  10  Ired.  219;  Russell  v.  FtOls^ 
3  Har.  &  McH.  457;  Lamb  v.  Oirtman,  33  Ga.  289;  Jn 
re  Downie's  Will,  42  Wis.  66. 

The  extreme  rule  laid  down  in  some  of  these  cases 
cited  by  counsel  for  contestants,  notably  Graham  v. 
Graham,  supra,  a  North  Carolina  case,  was  criticised, 
and  I  think  justly  so,  by  Justice  Champlin  in  Maynard 
T.  Vinton,  59  Mich.,  at  pages  148,  149,  and  26  N.  W. 
Bep.,  at  pages  405, 406,  but  for  the  purposes  of  that  case 
the  doctrine  of  Aikin  v.  Weckcrly  was  adhered  to.  In 
Maynard  v.  Vinton  the  testatrix  was  in  a  position 
where  she  might  have  seen  the  witnesses  sign,  as  they 
were  within  the  range  of  her  vision,  if  she  saw  fit  to 
look,  as  was  also  the  case  with  the  testator  in  Aikin  v. 
Weekerly.  The  precise  question  raised  by  the  record 
In  this  case  has  never  been  presented  to  this  court, 
and  neither  of  the  two  cases  above  mentioned  seem 
to  stand  in  the  way  of  a  just  and  liberal  construction  of 
the  statute  in  this  case  in  favor  of  the  validity  of  the 
execution  of  this  will  of  Alzina  Page.  I  agree  with 
Judge  Chasiplin  that  "  presence,"  as  used  in  the  stat- 
ute, has  bden  too  narrowly  construed  by  many  of  the 
courts  as  meaning  that  the  witnesses  must  be  under  the 
eye  of  the  testator.  I  find  two  cases  referred  to  on  the 
ai^ument  where  the  facts  are  almost  identical  with 
those  found  by  the  circuit  judge  in  this  case,  and  in 
both  of  which  the  will  was  sustained.  In  the  first, 
8turdii-ant  v.  Birchett, .  10  Orat.  67,  the  will  was  attest- 
ed by  the  witnesses  subscribing  their  names  as  such  in 
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a  different  room  from  that  in  which  the  testator  was  ■ 
lying  at  the  time  of  such  signing.  The  testator  could 
not  see  the  witnesses  in  the  act  of  signing,  either  from 
the  bed  on  which  he  lay  or  from  any  other  place  with- 
in the  room.  The  testator  signed  the  will  in  the  pres- 
ence of  the  witnesses,  and  requested  them  to  attest  it. 
They  went  together  into  another  room  for  that  purpose, 
it  being  inconvenient  to  do  so  in  the  room  where  the 
testator  was  lying.  When  they  subscribed  their  names 
no  other  person  was  in  the  room,  and  they  immediately 
returned  to  the  room  where  the  testator  was.  They 
were  gone  from  that  room  not  over  two  minutes.  They 
took  the  will  to  the  testator,  who  was  lying  in  bed,  and, 
both  of  the  witnesses  being  together,  one  of  them  said 
to  him,  "Mr.  Sturdivant,  here  is  your  will  witnessed;" 
at  the  same  time  pointing  with  his  finger  to  the  names 
of  the  witnesses,  and  holding  the  will  open  before  him, 
the  names  of  said  witnesses  being  on  the  same  page, 
and  close  to  that  of  the  testator.  He  took  the  will  in 
Iiis  hands,  and  looked  at  it  as  if  he  was  ex- 
amining it.  He  then  closed  or  folded  it  On 
Toeing  told  that  he  was  ill,  and  had  better  give  the 
will  to  some  one  to  keep  for  htm,  he  asked  whether  if 
he  got  well  he  could  take  it  back  from  the  person  to 
whom  he  might  give  it.  Being  answered  in  the  afRma- 
tive,  he  said:  "It  is  my  will,  and  I  wish  it  to  stand, 
"but  I  may  hereafter,  on  get^g  well,  wish  to  make  some 
-slight  alteration  in  it."  He  then  handed  the  will  to 
n  friend.  In  the  other  case  of  Itiggs  v.  Rigga,  135  Mass. 
238,  (decided  Jane  21,  1883,)  the  witnesses  to  the  will 
saw  the  testator  sign  it,  and  were  in  the  room  with 
him  at  the  time.  They  signed  it  as  witnesses  in  a  room 
adjoining  the  one  testator  was  in,  and  at  a  distance  of 
about  nine  feet  from  him,  the  door  being  open.  The 
testator  was  in  bed  and  in  sudi  a  position  that  if  he 
had  been  able  to  turn  his  head  round  be  might,  by  so 
turning  it,  have  seen  the  witnesses  when  they 
signed  their  names,  and  also  the  will  itself,  unless 
during  a  part  of  the  time  when  their  bodies  obstructed 
the  view;  but  from  the  effect  of  an  injury  which  he 
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had  received  he  could  not  in  point  of  fact  torn  his  head 
Bofficieutlj  to  see  them  and  the  will  at  the  time  when 
they  were  signing  their  names  aB  witnesses.  After  the 
witnesses  liad  signed  the  will  it  was  handed  to  the  tes- 
tator as  he  was  lying  upon  the  bed,  and  he  read  their 
names  as  signed,  and  said  that  he  was  glad  that  it  was 
done. 

These  cases  differ  from  the  one  at  bar  only  in  the 
fact  that  the  will  was  taken,  after  witnessing,  into  the 
hands  of  the  testator,  who  in  one  case  looked  at  it, 
and  in  the  other  read  the  names,  while  in  Mrs.  Page's 
case  the  names  were  shown  her  while  the  will  was  in 
the  hands  of  the  scrivener,  and  read  to  her,  as  well  as 
the  names  of  the  witnesses  to  it.  The  difference  is  nn- 
important  In  all  three  of  the  cases  the  maker  of  the  will 
knew  what  he  or  she  was  doing,  and  what  was  being 
done,  being  conscious  of  all  that  took  place,  and  no 
claim  of  fraud  is  made  or  entertainable  in  any  of  them. 
The  majority  of  the  Virginia  supreme  court  {three  out 
of  five  judges)  sustained  the  will  in  the  first  case,  and 
held  that  the  statute  was  substantially  complied  with, 
in  a  very  able  and  exhaustive  opinion  by  Justice  Lee. 
In  his  opinion  the  learned  justice  shows  conclusively 
from  the  authorities  that  the  words  "in  presence 
of  "  do  not  necessarily  imply  that  the  t^tator  and  the 
witnesses  must  be  in  the  same  room,  nor  that  actual 
sight  or  inspection  of  the  process  of  signing  is  per- 
emptorily required,  because  it  is  well  settled  that  a 
blind  man  may  make  a  will.  He  holds  that  the  recogni- 
tion by  the  witnesses  of  their  signatures  to  the  will  made 
within  the  immediate  sight  and  presence  of  the  testa- 
tor, immediately  after  they  have  signed  it  in  an  adjoin- 
ing room,  furnishes  as  complete  a  security  against  the 
frauds  and  impositions  sought  to  be  guarded  against  by 
the  statute  as  the  actual  manual  operation  of  writing 
their  names  by  the  witnesses  under  his  eye.  The  iden- 
tity of  the  witnesses  is  also  equally  assured  in  both 
modes.  In  the  Massachusetts  case  the  court  was  unan- 
imous in  sustaining  the  will.  In  referring  to  the  hold- 
ing by  some  of  the  courts  that  an  attestation  was  insof- 
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flcient  when  the  testator  did  not  and  could  not  see  the 
witnesses  subscribe  their  names,  Chief  Justice  Mor- 
ton, speaking  for  the  court,  says:  "We are  of  opinion 
tliat  so  nice  and  narrow  a  construction  is  not  required 
by  the  letter,  and  would  defeat  the  spirit,  of  our  stat- 
ute." •  •  •  •  "  The  statute  does  not  make  the  test 
of  the  validity  of  a  will  to  be  that  the  testator  most  see 
the  witnesses  subscribe  their  names.  They  must  sub- 
scribe '  in  his  presence,'  but  in  cases  where  he  has  lost 
or  cannot  use  his  sense  of  sight,  if  his  mind  and  hearing 
are  not  affected,  if  he  is  sensible  of  what  is  being  done, 
if  the  witnesses  subscribe  in  the  same  room,  or  in  such 
close,  proximity  as  to  be  within  the  line  of  vision  of 
one  in  his  position  who  could  see,  and  within  his  hear- 
ing, they  subscribe  in  his  presence.  "  "  *  In  a  case 
like  the  one  before  us,  there  is  much  less  liability  to  de- 
ception or  imposition  than  there  would  be  in  the  case 
of  a  blind  man,  because  the  testator,  by  holding  the  will 
before  his  eyes,  could  determine  by  sight  that  the  will 
subscribed  by  the  witnesses  was  the  same  will  exe- 
cuted by  him.  •  •  ■  The  door  was  open,  and  the- 
table  was  within  the  line  of  vision  of  the  testator,  if 
he  had  been  able  to  look,  and  the  witnesses  were  within 
his  hearing.  The  testator  could  hear  all  that  was  said,, 
and  knew  and  understood  all  that  was  done;  and, 
after  the  witnesses  had  signed  it,  •  "  *  it  was 
handed  to  the  testator,  and  he  read  their  names  as  sign- 
ed, and  said  he  was  glad  it  was  done.  For  the  reasons 
before  stated,  we  are  of  opinion  that  this  was  an  attes- 
tation in  his  presence,  and  was  sufficient." 

So,  in  this  case,  the  witnesses  were  in  the  line  of  the 
testatrix's  vision  if  she  could  have  moved  to  one  side 
of  the  bed,  which  she  could  not  do,  as  in  the  Massachu- 
setts case  the  witnesses  were  in  the  range  of  the  tes- 
tator's vision  if  he  could  have  turned  his  head,  but  he 
could  not.  T  am  better  satisfied  with  the  liberal  con- 
struction of  the  statute  and  the  reasoning  of  these 
two  cases  than  I  am  with  the  authorities  cited  to  the 
opposite,  and  sustaining  the  "  nice  and  narrow  "  inter- 
pretation of  the  statute;  and  in  the  case  at  bar  such 
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holding,  as  it  will  in  most  cases,  reaches  the  justice  and 
equity  of  the  case,  which  adds  to  mj  satisfaction.  No 
fraad  was  peri)etrated,  and  none  well  could  have  been, 
under  the  circumstances  of  the  execution  of  this  will. 
But,  in  holding  the  will  invalid,  a  fraud  is  committed 
upon  the  testatrix,  as  well  as  her  choseu  beneficiary, 
by  the  law,  and  her  property  is  disposed  of  contrary  to 
her  wish  and  intention,  to  those  from  whom  she  sought 
to  keep  it  away.  It  is  not  the  purpose  or  province  of 
the  law  to  do  this  when  it  can  be  avoided.  In  the  def- 
inition of  the  phrase  "  in  the  presence  of  "  due  regard 
must  be  had  to  the  circumstances  of  each  particular 
case,  as  it  is  well  settled  by  all  the  authorities  that  the 
statute  does  not  require  absolutely  that  the  vritnessing 
must  be  done  in  the  actual  sight  of  the  testator,  nor 
yet  vrithin  the  same  room  with  him.  If,  as  before 
shown,  they  sign  within  his  hearing,  knowledge  and 
understanding,  and  so  near  as  not  to  be  substantially 
away  from  him,  they  are  considered  to  be  in  hia  pres- 
ence. 

But  we  hold  that  the  execution  of  this  will  was  valid 
expressly  upon  the  ground  that  not  only  was  the  act 
of  signing  by  the  witnesses  within  the  hearing,  knowl- 
edge, and  understanding  of  the  testatrix,  but  after  such 
signing  the  witnesses  came  back  into  the  room  where 
she  was  with  the  will,  which  was  on  one  sheet  of  paper; 
that  the  will  was  then  again  all  read  over  to  her  by  the 
scrivener,  and  the  names  of  the  witnesses  read  to  her 
and  their  signatures  shown  to  her,  and  she  informed  by 
the  witnesses,  or  one  of  them  in  the  presence  of  the 
other,  that  the  will  had  been  signed  by  them ;  and  that 
she  then  said  it  was  all  right,  "just  as  she  wanted  it; 
witnesses  and  everything  was  all  right."  This  seems 
to  us  to  have  been  a  substantial  compliance  ■with  the 
statute,  and  a  witnessing  in  the  pr^ence  of  the  testa- 
trix. The  circuit  judge  returns  in  his  findings  of  fact 
that  his  decision  was  based  entirely  on  the  ground  that 
the  will  was  not  properly  witnessed  under  the  statute; 
that,  the  will  not  being  admitted  in  evidence  for  this 
reason,  the  case  proceeded  no  further,  the  proponent 
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taking  aa  exception,  and  resting.  The  contestanta  an- 
nounced that  they  were  prepared  to  show  that  the  tes- 
tatrix was  incompetent  to  make  a  will.  The  judgment 
of  the  circuit  court  will  be  reversed,  and  a  new  trial 
granted. 

The  other  justices  concurred. 

See  as  to  tbe  presence  of  the  testator,  MandeiriUe  y.  Paifeer,  1  Am. 
Prob.  Bep.  106,  and  the  mout^raphlc  note. 


Summers  vs.  Smith. 

(127  Dlinola,  646.) 


Construction. —  Executory  Devise. — ^  Dying  with- 
out Heirs  of  Body. — Survivors. 

A  fee  determinable  upon  death  of  deyieee  wltbont  belrs  of  his  bodf. 
with  a  devise  over  to  his  survlylnB  brothers  or  brother,  may  be  bus- 
t^ned  as  on  executory  devise;  and  the  gift  over  Is  not  too  remote 
when  made  to  the  survivors  of  a  class  of  which  tiie  first  devliif«  ia 
a  member. 

Appbai^  from  a  decree  of  the  Circuit  Court  of  Scott 
County, 

Mr.  Oscar  A.  Dc  Lciiw  and  Mr.  James  Callaiis,  for 
the  plaintiffs  in  error. 

Mr.  James  M.  Riggs  and  Mr.  James  A.  Warren,  for 
the  defendants  in  error. 

ScHOLFiELD,  J.  The  question  here  is,  what  is  the  prop- 
er construction  of  certain  clauses  of  the  last  will  and 
testament  of  William  Smith,  the  elder,  late  of  Scott 
county,  deceased.  One  of  the  claiises  is  as  follows:  "I 
give  and  bequeath  to  my  dear  wife,  Martha  Ann  Smith, 
my  homestead  comprising  all  that  tract  or  parcel  of 
land  on  which  I  now  live,  and  described  as  follows: 
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•  ■  •  It  is  my  will  that  my  said  wife  shall  have  and 
hold  the  above-described  lands  "  •  "  during  her  natu- 
ral life,  to  her  use  and  benefit."  Then  follows  a  gift 
of  personalty,  including  stock  on  the  farm,  household 
goods,  etc.,  to  his  wife  for  her  life,  after  which  is  the 
following  clause:  "It  is  further  my  request,  that  af- 
ter the  natural  death  of  my  said  wife,  Martha  Ann 
Smith,  that  the  homestead,  comprising  the  above-de- 
scribed lands  bequeathed  to  her,  my  said  wife,  during 
her  natural  life,  shall  go  to  my  youngest  son,  Westley 
Clark  Smith,  to  have  and  to  hold  to  my  said  son  and 
his  heirs  forever.  The  above^iescribed  personal  prop- 
erty, at  the  decease  of  my  wife,  is  to  be  equally  divided 
among  my  three  sons,  except  the  household  fumitore, 
which  she  may  divide  among  my  daughters."  This  is 
followed  by  a  devise  of  a  farm  to  his  son  "William,  the 
yotmger,  a  bequest  of  money  to  buy  a  farm  for  his  son 
James  M.,  and  bequests  to  his  four  daughters  respec- 
tively, and  then  occurs  the  following  clause:  "  It  is. 
further  my  will,  in  case  any  of  my  sons  to  whom  I  have 
bequeathed  property  in  this  my  last  will  and  testament 
should  die  without  heirs  of  his  body,  the  real  estate  I 
have  bequeathed  to  him  shall  go  to  his  surviving- 
brothers  or  brother,  and  the  personalty  to  all  the  other 
heirs  equally."  The  testator  died  in  February,  1850. 
Westley  Clark  Smith  died  in  1868,  without  heirs  of  his 
body.  The  court  below  decreed  that  the  lands  given 
to  Westley  Clark  Smith  vested  in  fee,  upon  his  death,  in 
his  surviving  brothers.  Plaintiffs  in  error  contend  the 
decree  should  have  been  that  they  vested  in  fee  in  his 
heirs  at  law. 

If  the  clause  giving  the  homestead,  after  the  death 
of  the  wife  to  Westley  Clark  Smith  and  his  heirs  forev- 
er, were  alone  to  be  considered,  it  is  clear  that  he  would 
take  a  fee,  but  that  clause  camiot  be  considered  alone. 
The  intention  of  the  testator  is  to  be  ascertained  from, 
the  whole  will  and  all  its  parts  taken  together.  {Ham- 
lin  V.  United  Express  Co.,107  111.  443.)  We  must  there- 
fore read  the  clause  last  quoted  as  if  it  were  immediate- 
ly subjoined  to  this  clause,  and,  so  reading  it,  the  first 
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question  ie,  whether  the  words,  "In  case  any  of  my 
sons  to  whom  I  have  bequeathed  property  in  this  my 
last  will  and  testament,  should  die  without  heirs  of  his 
body,"  etc.,  must  be  construed  as  meaning  should  die 
within  the  lifetime  of  the  testator,  or  simply,  should 
die  at  any  time,  without  heirs  of  body.  There  may  be 
found  cases  seeming  to  sanction  the  construction  of 
the  first  alternative,  but  the  English  rule  now  accepted 
is,  when  the  dea:th  of  the  first  taker  is  coupled  with 
circumstances  which  may  or  may  not  take  place,  as 
for  instances,  death  under  age  or  without  children,  the 
devise  over,  unless  controlled  by  other  provisions  of 
the  will,  takes  effect,  according  to  the  ordinary  and 
literal  meaning  of  the  words,  upon  death,  under  the 
circumstance  indicated,  at  any  time,  whether  before  or 
after  the  death  of  the  testator.  O'Maloney  v.  Burdetl, 
L.  R.  7  H.  L.  Cases,  408;  {12  Eng.  R.  Moak's  Notes,  22); 
Ingram  v.  Soutten,  L.  K  7  H.  L.  408,  (12  Eng.  R  Moak's 
Kotes  40);  Olivant  v.  Wright,  2i  W.  R.  84;  Britton  V. 
Tftorn/oH,  112  11.8.526,5  Sup.  Ct.  Rep.  291;  3Jarmanou 
"Wills,  (Randolph  &  Talcott's  ed.)  640.  See,  also,  note 
"  o  "  on  same  page;  Crane  v.  Cowell  et  al.,  2  Curtis,  178. 
The  other  provisions  of  the  will  instead  of  controlling 
this  view,  corroborate  and  sustain  it,  and  tend  rather 
to  show  that  death  in  the  lifetime  of  the  testator  was 
not  within  contemplation  at  all,  for  otherwise  some 
different  provision  would  have  been  made  for  the  divi- 
sion of  the  personal  property  when  distributed  at  the 
death  of  the  wife.  The  clause  of  the  will  providing  for 
distribution  upon  the  death  of  the  wife  clearly  con- 
templates that  the  three  sons  will  be  alive  at  that  time, 
for  it  says,  "  the  personal  property  is  to  be  equally  di- 
vided among  my  three  sons,"  and  so,  necessarily,  the 
death  contemplated,  in  the  event  of  which,  without 
heirs  of  his  body,  the  real  estate  is  devised  over  to  the 
surviving  brothers  or  brother,  and  "  the  personalty  to 
all  the  other  heirs  equally,"  mnst  have  been  subsequent 
to  that  distribution.  The  devise  to  Westley  Clark  is 
plainly  of  a  fee,  determinable  upon  his  dying  without 
heirs  of  his  body.     (4  Kent's  Com.  8th  ed.)  8,"  9;  Fried- 
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Mian  T.  Steiner,  107  111.  125;  Havrhy  et  at  v.  Northamp- 
ton, 8  Mass.  3.)  And  since,  at  commoa  law,  a  fee  could 
not  be  limited  upon  a  fee,  the  devise,  in  the  event  of 
the  death  of  Westley  Clark  without  heirs  of  his  body, 
•**  to  his  surviving  brothers  or  brother,"  if  it  can  be  sus- 
tained, must  be  as  an  executory  devise,  and  the  only 
question  in  that  respect  vrhich  occurs  to  us  as  feasible, 
is  whether  the  limitation  is  void  because  the  contin- 
gency upon  which  it  is  to  take  effect  is  too  remote. 
Many  cases  may  be  found  in  which  it  has  been  held  that 
a  devise  in  fee  with  a  remainder  over  if  the  devisee  dies 
without  issue  or  heirs  of  the  body,  is  a  fee,  cut  down  to 
an  estate  tail,  and  that  the  limitation  over  is  void  by 
way  of  executory  devise,  as  being  too  remote  and  found- 
ed on  an  indefinite  failure  of  issue. 

But  it  has  been  held  by  some  conrts,  and,  as  we  think, 
with  sufficient  reason,  that  where  the  devise  over  is  to 
the  survivor  or  siirvivors  of  a  class  to  which  the  first 
devisee  belonged,  as  for  instance,  as  here,  to  surviving 
brothers,  it  necessarily  must  mean  a  devise  to  a  per- 
son in  being  at  the  death  of  the  first  devisee,  and  so 
relieve  the  devise  over  of  the  objection  of  indefinite 
remoteness.  Foadick  v.  Cornell,  3  Johns,  440;  Moffat's 
Executors  v.  Strong,  10  Id.  11,*  12;  Anderson  v.  Jaclc- 
son,  16  Id.  382;  Chrystie  v.  Phi/fe,  19  K.  T.  345;  Jackson 
V.  Cheur,  12  Wheat.  163;  Lewis  v.  Claiborne,  5  Yerg. 
369;  Turner  v.  Me,  5  Heisk.  232;  Lippeit  v.  Hopkins, 
1  Gall,  460.  There  is,  moreover,  in  our  opinion,  a  rea- 
son sustaining  this  view,  in  this  State,  which  does  not 
exist  where,  as  at  common  law  estates  tail  are  recog- 
nized. We  have  no  estates  tail,  but,  on  the  contrary, 
where  an  instrument  is  executed  which  would  at 
common  law,  be  held  as  vesting  an  estate  tail,  our  stat- 
ute declares  it  shall  only  vest  a  life  estate  in  the  gran- 
tee or  donee  in  tail,  and  the  remainder  in  fee  in  the 
designated  heir  or  heirs.  Rev.  Stat.  1874,  chap.  30,  sec. 
fi.  It  would,  then,  seem  that  it  violates  the  plainest 
principles  of  construction,  to  hold  that  language  in  a 
win  which  can  only  vest  a  life  estate  in  the  first  taker, 
Jind  a  remainder  in  fee  in  the  next,  was  intended  to  vest 
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an  estate  tail,  merely  because  if  that  language  had  been 
employed  where  estates  tail  are  recognized  it  would 
have  vested  such  an  estate.  It  does  not  have  that  ef- 
fect here,  and  in  the  absence  of  anything  appearing  to 
the  contrary,  language  must  be  presumed  to  have  been 
intended  to  have  the  legal  effect  which  the  law  assigna 
to  it.  So,  therefore,  here,  "dying  without  heirs  of 
body"  could  only  mean  dying  without  leaving  such 
heirs  of  body  as  the  estate  would  have  vested  in,  in 
fee,  instantly,  upon  the  death  of  the  first  devisee, — as 
children,  etc.  Lems  v.  Claiborne,  and  Turner  v.  Ivie, 
supra. 

If  it  was  intended  that  a  person  in  being  was  to  take 
immediately  upon  the  death  of  the  first  devisee,  as  the 
use  of  the  words  "  surviving  brothers  or  brother"  in- 
dicates, or  if  it  was  intended  that  the  words  "  heirs  of 
body "  meant  such  heirs  of  body  as  would  have  taken 
the  estate  in  fee  immediately  upon  the  death  of  the 
first  devisee,  the  ruling  below  is  right.  In  either  view, 
it  is  practically  the  same  as  if  the  will  had  said  with- 
out leaving  children  or  descendants  of  children  surviv- 
ing him.  It  is  always  competent  to  show  that  the 
words  "  heirs,"  or  "  heirs  of  body,"  are  used  in  a  will 
as  synonymous  with  "children,"  and,  for  this  purpose, 
every  part  of  the  will  is  to  be  taken  into  consideration. 
(Jones  V.  Miller,  13  Ind.  337;  Eikman  v.  Bonslaugh,  13 
Pa.  St.  344;  Hill  v.  Hill,  74  Id.  173.)  And  even  at  com- 
mon law  a  devise  over  to  survivors  in  the  event  of  the 
devisee  dying  without  children  is  not  void.  Hughes  v. 
Sayer,  1  P.  Wms.  535;  Morgan  v.  Morgan,  5  Day,  517; 
Den  v.  Schenl;  3  Halst.  29. 

The  decree  is  affirmed. 

Ab  to  the  construction  of  the  word  "  surrivoTB,';  see  Gortiam  v.  Betts, 
0  Am.  Prob.  Rep.  141,  and  tbe  monogTaphlc  note,  and  alao  Outcalt  t. 
Outcalt,  5  Am.  Prob.  Rep.  272. 
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Hughes  va.  Nicklas. 

(TO  MaiTlaitd,  484.) 

The  Kulb  in  Shelley's  Case. — Leaseholds. 

Tile  rule  In  SheUe^'a  Case  Is  a  rule  of  property  ood  not  one  of  coo- 
strnctloa.  it  prevallB  over  the  manifest  Intention  of  the  testator; 
and  is  applicable  alike  to  leasehold  and  to  freehold  property. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Balti- 
more City.    The  opinion  discloses  the  facts. 

Wm.  E.  Hoffman,  for  the  appellant. 

Peter  J.  Campbell  and  C  D.  McFarland,  for  the  ap- 
pellee. 

McSherby,  J.,  delivered  the  opinioa  of  the  court. 
The  single  question  involved  in  this  appeal  is,  what  es- 
tate did  Jane  Shaw  take,  under  the  will  of  George  Ack- 
erman  in  certain  leasehold  property?  It  is  insisted  by 
the  appellant  that  she  took  an  absolute  interest  there- 
in; whilst  the  appellee  contends  that  she  was  entitled 
only  to  a  life-estate,  and  that  upon  her  decease  the  re- 
mainder ]>assed  to  Christiana  Snyder.  The  will  of 
George  Ackerraan  must  determine  this  controversy. 
It  bears  date  May  16,  1831,  and  was  admitted  to  pro- 
bate October  28,  1834.  The  only  clauses  which  have 
any  reference  to  the  question  before  us  are  in  the  fol- 
lowing words:  "  And  to  my  adopted  child,  Jane  Shaw, 
whom  I  have  raised  from  infaucy,  and  who  now  lives 
with  me,  I  give  and  bequeath  all  my  property,  consist- 
ing of  houses  and  vacant  lots,  situate  on  the  west  side 
of  High  street,  between  York  and  Pitt  streets,  in  the 
City  of  Baltimore,  during  her  natural  life  with  remain- 
der over  to  the  heirs  of  her  body,  if  she  should  have 
any,  but,  in  case  she  should  die  without  such  heirs, 
then  the  said  remainder  to  my  cousin,  Christiana  Sny- 
der, widow  as  aforesaid,  to  her  and  her  heirs  forever." 
"  And  I  give  all  the  residue  of  my  property,  of  whatso- 
ever name  or  nature,  to  the  said  Jane  Shaw,  without 
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limitation  or  restriction,"  etc.  It  is  conceded  that  the 
property  referred  to  in  the  first  of  the  two  clauses  quot- 
ed was  leasehold  property.  Jane  Shaw  married  Wil- 
liam Campbell.  She  died  in  1886  without  ever  having 
had  issue.  She  left  a  last  will  and  testament,  whereby, 
after  making  small  bequests  to  other  persons,  she  gave 
the  residuum  of  her  estate  to  John  W.  Hughes,  a  grand- 
son of  her  deceased  husband,  and  she  appointed  him 
executor.  He  is  the  appellant  in  this  case.  Christi- 
ana Snyder  also  died,  leaving  a  will  by  which  she  gave 
the  residuum  of  her  estate  to  her  grandchildren.  The 
appellee  is  administrator  d.  h.  n.,  c.  /.  a.  of  her  estate. 
It  has  been  argued  that  the  intention  of  George  Ack- 
erman,  apparent  on  the  face  of  the  will,  was  to  ^ve 
Jane  Shaw  merely  a  life-estate  in  the  leasehold  prop- 
erty, and  that  this  intention  must  control  the  construc- 
tion to  be  placed  on  the  language  used  in  making  the 
bequest  of  that  property  to  her.  It  is  undoubtedly  true 
that  a  testator's  intention,  when  legally  manifested, 
will  be  given  effect  to,  unless  it  violates  some  fixed  prin- 
ciple of  law,  or  would,  if  gratified,  break  down  some  set- 
tled rule  of  property,  or  unless  it  be  defeated  by  the 
use  of  technical  wofds  whose  meaning,  when  they  are 
found  in  wills,  is  inflexible  and  unvarying.  For  in- 
stance, no  matter  how  clear  may  be  the  intention  to 
create  a  perpetuity,  it  cannot  be  gratified,  because  for- 
bidden by  law;  and,  even  though  the  intention  to  give 
but  a  life  estate  may  be  perfectly  evident,  yet,  if,  in  at- 
tempting to  create  it,  words  have  been  employed  which 
have  invariably  been  held  to  carry  the  fee,  the  fee 
and  not  a  mere  life  estate,  will  pass.  There  is,  perhaps, 
no  rule  of  property  more  deeply  rooted  in  the  juris- 
prudence of  this  State  than  that  which  is  known  as  the 
rule  in  Shcllq/'s  Case.  It  is  a  rule  of  tenure  which  is 
not  only  independent  of,  but  generally  operates  to  sub- 
vert, the  intention;  and  so  firmly  is  it,  with  its  qualifi- 
cations established  here,  that,  as  said  by  this  court  in 
^lirci^e  Wife  v.  ^hrcre  ct  at,  43  Md.  394,  "nothing  but 
an  Act  of  the  Legislature  can  strike  it  out  of  our  sys- 
tem of  real  law."    The  definition  of  the  rule  given  by 
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Mr.  Preston,  (1  Preston  on  Estates,  vol.  1,  p.  263,)  adopt- 
ed with,  slight  modifications  by  Chancellor  Kent,  (4 
Kent,  Comm.  215,)  and  quoted  with  approval  in  Ware^ 
et  ah,  V.  Richardson,  S  Md.  544,  is  ao  familiar  that  it 
need  not  be  repeated  in  this  opinion. 

If  the  subject  of  the  gift  to  Jane  Shaw  had  been 
real  estate,  she  would  have  taken,  under  the  rule,  an 
estate  in  fee  tail,  which  by  the  operation  of  our  law  of 
descents  would  have  been  converted  into  an  estate  in 
fee  simple,  notwithstanding  the  most  positive  and  im- 
equivocal  declaration  that  she  should  take  only  an 
estate  for  life.  But  it  is  supposed  a  different  result 
must  follow  in  this  case  because  the  gift  relates  to  per- 
sonal property.  In  support  of  this  position  our  at- 
tention has  been  called  to  the  cases  which  hold  that  in 
respect  to  personal  estate  attention  is  paid  to  any  cir- 
cumstance that  seems  to  afford  ground  for  construing 
a  limitation  after  dying  without  heirs  or  without  issue, 
to  mean  a  dying  without  heirs  or  issue  living  at  the 
death  of  the  party,  in  order  to-  support  a  bequest  over, 
though  as  to  real  estate  the  construction  is  generally 
otherwise.  Wallis  v.  Woodland,  32  Md.  104;  Oable  v. 
Ellender,  53  Md.  311.  But  the  principle  which  strikes 
down,  as  void  because  too  remote,  a  limitation  in  re- 
mainder after  an  indefinite  failure  of  issue,  is  not  the 
one  upon  which  the  rule  in  Shelley's  Case  is  founded, 
nor  upon  which  the  decision  of  the  case  before  us  de- 
pends. If  the  rule  in  SheUey's  Case  is  applicable  to 
leasehold  estates  as  well  as  to  a  freehold,  the  case  is 
entirely  free  from  difficulty.  In  Butterfield  v.  Butter- 
field,  1  Ves.  154,  the  testator  directed  that  £400  should 
be  put  out  on  good  security  for  his  son  T.,  that  he  might 
have  the  interest  of  it  for  his  life,  and  for  the  lawful 
heirs  of  his  body,  and  if  it  should  so  happen  that  he 
should  die  without  heirs  of  his  body,  it  should  go  to 
hw  youngest  son,  B.,  Lord  Hardwickb  held  that  the 
son  T.,  should  take  the  whole  absolute  interest.  In 
Garth  v.  Baldwin,  2  Ves.  646,  personal  property  was  lim- 
ited to  trustees  to  pay  the  profits  to  Edward  Turner 
Oarth  for  life  bjA  afterwards  to  pay  the  same  to  the 
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heirs  of  hia  body.  The  Lord  Chancellor  held  that  the 
case  was  reduced  to  this,  a  gift  of  pergonal  estate  to  one 
for  life  and  the  heirs  of  his  body — that  must  vest  the 
property  in  him,  whether  the  testator  intended  it  or 
not  In  Atkinson  v.  Hutchinson,  3  P.  Wms.  259,  the  Lord 
Chancellor  stated  that  if  a  term  of  years  be  limited  to 
A.  for  life,  remainder  to  the  heirs  of  his  body,  A.  would 
take  the  whole  interest.  In  Elton  y^  Eason,  19  Ves.  78, 
the  Master  of  the  Rolls  said:  "  It  is  clearly  settled  that 
a  bequest  of  personal  property  to  a  man  for  life,  and  af- 
terwards to  the  heirs  of  his  body,  is  an  absolute  bequest 
to  the  first  taker.  WhatcTer  disposition  would  amount 
to  an  estate  tail  in  land,  gives  the  whole  interest  in  per- 
sonal property;  which  is  incapable  of  being  entailed." 
And  in  Home  v.  Lyeth,  4  Har.  &  J.  431,  which,  though 
not  a  decision  by  the  Court  of  Appeals,  has  been  follow- 
ed and  approved  in  many  cases  by  this  Court,  it  was 
distinctly  determined  "  that,  if  a  leasehold  estate  is 
limited  to  one  for  life  the  remainder  to  the  heirs  of  hia 
body,  the  whole  interest  vests  in  the  first  taker,  and 
that  the  words  'for  life'  will  not  be  sufficient  to- re- 
strict his  interest  to  a  life  estate."  This  was  recogniz- 
ed in  Warner  H  al.,  t.  Sprigg  et  al.,  62  Md.  14. 

It  would  seem,  then,  to  be  perfectly  clear  that  the  be- 
quest to  Jane  Shaw  is,  by  analogy  at  least,  directly 
within  the  rule.  The  gift  is  of  a  leasehold  interest  to 
Jane  Shaw  during  her  natural  life,  with  remainder  over 
to  the  heirs  of  her  body,  if  she  should  have  any,  as  a 
class  of  persons  to  take  in  succession  from  generation 
to  generation.  The  limitation  to  the  heirs  entitled  her 
to  the  absolute  interest,  which  was  not  restricted  by 
the  words  "  if  she  should  have  any  "  heirs.  The  second 
clause  quoted  from  the  will  cannot  affect  this  conclu- 
sion. It  is  claimed  its  provisions  plainly  indicate  that 
the  testator  intended  to  give  Jane  Shaw  only  a  life 
estate  under  the  first  clause;  but  even  if  this  should 
be  conceded,  the  result  would  not  be  changed,  becaose, 
no  matter  how  evident  the  intention  to  create  but  a  life 
estate  may  be,  when  the  words  actually  used  bring  the 
gift  within  the  rule  the  intention  must  give  way,  and 
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the  fixed  mle  must  be  followed.  Accordingly,  Hughes, 
who  claims  under  the  will  of  Jane  Shaw,  is  entitled  to 
the  estate,  and  the  funds  brought  into  court,  being  the 
rent  due  by  the  lessee  of  the  term,  are  payable  to  the 
appellant.  There  was  error,  therefore,  in  the  decree 
helow,  which  denied  the  appellant's  right  to  these  funds, 
and  it  must  be  reyersed.  The  cause  will  be  remanded, 
that  a  decree  may  be  passed  in  conformity  with  this 
opinion. 

Decree  reversed  and  cause  remanded. 

See,  Leathers  t.  Gts7,  6  Am.  Prob.  Rep.  72,  and  ttae  croes-refer- 
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Tbstambntabt  capacity. — Burden  op  Proof. — ^Wit- 
nesses.— ^Attoeney  and  clibnt.^Privileged  com- 
munications. 

Under  the  statutes  of  Minnesota,  (sectJons  15-17,  Geo.  St.  1878.)  the 
burden  of  establishing  lie  sanity  of  a.  testator  is  upon  him  who  of- 
fers the  wUl  for  probate. 

This  view  of  tiie  slatat«  does  not  necessarily  chani»>  Uie  common 
practiee,  whereby  the  proponent  first  makes  out  n  paifcre  mta  case, 
tbe  contestant  then  Introducing  evidence  of  Insanity,  lenvlng  to  pro- 
ponent the  privilege  of  a^ln  submitting  testimony  as  to  tbe  tes- 
tater's  soonduess  of  mind. 

Upon  the  trial  of  an  appeal  from  on  order  admitting  a  wilt  to  pro* 
hate,  an  attorney  at  law,  who  had  been  the  legal  adviser  of  the  tes- 
tator, was  permitted  to  disclose  communications  made  to  him  by  the 
deceased  in  his  lifetime  upon  business  matters,  and  the  advice  and 
counsel  given  thereon.  The  object  of  the  testimony  was  to  lay  a 
foundation  for  the  admission  in  evidence  of  the  opinion  of  said  at- 
torney as  to  the  sanity  of  the  testator,  and  tliere  was  nothing  In  the 
testimony  which  in  any  manner  reflected  upon  the  character  or  rep- 
utation of  the  deceased.  Held  that  Qie  contestant,  who  was  one 
of  the  heirs  at  law  of  the  deceased,  could  not  be  permitted  to  ex- 
clude such  testimony  by  Invoking  the  rule  of  privileged  communl- 
caUons. 
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Appeal  from  an  order  of  the  District  Court  of  Hai- 
nepia  County,  denying  a  motion  for  a  new  trial. 

Mart  &  Bracer,  for  appellant 

Wilson  &  Lawrence  and  R.  W.  Laing,  for  respondents. 

Collins,  J.  But  two  questions  are  presented  for  our 
consideration  upon  this  appeal:  First.  Did  the  trial 
court  err  in  admitting  certain  testimony  of  the  witness 
Laing,  objected  to  hy  the  contestant  on  the  ground 
that  it  was  incompetent  and  inadmissible,  by  reason  of 
Gen.  St.  1878,  c.  73,  §  10?  Second.  Did  the  court  err 
in  charging  the  jury  that  the  burden  of  proof  was  upon 
the  contestant,  and  that  she  must  show  by  a  preponder- 
ance of  testimony  the  loss  or  absence  of  the  mental 
capacity  required  by  statute  to  make  a  will? 

The  principal  question  in  this  case  seems  to  have 
been  as  to  the  sanity  of  the  deceased  when  he  executed 
the  instrument  offered  for  probate,  and  alleged  by  the 
proponents  to  be  his  last  will  and  testament.  The 
witness  Laing  was  an  attorney  at  law,  and  had  prepar- 
ed the  will  in  question.  "He  had  also  served  the  dece- 
dent in  other  matters  as  his  legal  adviser.  In  this  way 
he  had  acquired  some  knowledge  of  the  mental  condi- 
tion of  the  deceased,  and  was  more  or  less  qualified  to 
express  an  opinion  as  to  his  sanity.  Under  the  rule 
laid  down  in  the  case  of  Finney's  WHl,  27  Minn.  280, 
(6  N.  W.  Rep.  791,  and  7  N.  "W.  Rep.  144,)  that  a  non- 
expert must  first  disclose  the  facts  upon  which  his 
opinion  may  be  predicated  before  he  can  be  allowed 
to  express  one  upon  the  question  of  soundness  of  mind, 
the  witness  stated  his  professional  connection  with  the 
testator  for  quite  a  period  of  time  before  his  death, 
including  the  day  upon  which  the  will  was  drafted  and 
signed,  and  also  testified  that  he  had  many  conversa- 
tions with  him,  always  upon  legal  business.  He  was 
then  permitted,  the  contestant  objecting,  to  narrate 
the  details  of  the  business  which  was  transacted,  what 
the  deceased  counseled  the  witness  about,  what  he 
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said,  and  what  advice  and  counsel  he  was  given  by  the 
attorney.  The  full  particulars  of  one  or  two  inter- 
views, in  no  manner  connected  with  the  making  of  the 
will,  were  related  to  the  jury.  Theae  communications 
between  the  decedent  and  his  attorney  were  privileged 
at  common  law  aa  well  as  by  statute,  the  object  of  the 
rule  being  the  protection  of  the  client  and  hia  estate. 
And  while  many  test  writers  aasert  emphatically  that 
the  seal  of  secrecy  remaina  forever,  unleas  removed  by 
the  party  himself,  there  is  an  abundance  of  authority 
for  saying  that,  upon- the  decease  of  the  only  person 
who  could,  in  his  lifetime,  exercise  the  privilege  of 
waiver,  the  rule  ahould  not  be  so  perverted  by  a  strict 
adherence  to  it  as  to  render  it  inconsistent  with  its 
objects  and  thus  bring  it  into  direct  conflict  with  the 
reason  upon  which  it  is  founded.  Itussell  v.  Jackson, 
15  Jur.  1117;  Blaclcbum  v.  Cratcfords,  3  WaU.  175;  OroU 
V.  Toicer,  85  Mo.  249.  The  object  of  the  rule,  so  far  as 
it  relates  to  this  clasa  of  communications,  being  the 
protection  of  the  estate,  there  ranains  no  reason  for 
continuing  it  when  the  very  foundation  upon  which  it 
proceeds  is  wanting. 

The  testimony  called  for  was  quite  necessary  in  order 
to  detemdne  the  weight  which  ought  to  be  given  the 
witness'  opinion  as  to  the  mental  condition  of  the  tes- 
tator, and  his  disclosures  in  no  way  reflected  upon  the 
character  or  reputation  of  the  deceased.  The  testi- 
mony when  given  served  to  protect  the  estate,  and  tend- 
ed to  aid  in  a  proper  disposition  of  it.  The  issue  in  the 
case  was  as  to  the  mental  soundness  of  a  person  under 
whom  each  litigant  claimed,  and,  whatever  the  result, 
the  interest  and  the  estate  of  the  deceased  were  not 
prejudicially  affected.  It  is  not  an  action  in  which  the 
success  of  an  adverse  third  party  must  prove  detrimen- 
tal to  the  property.  Neither  of  these  litigants  can  be 
permitted  to  invoke  the  rule  respecting  privileged  com- 
munications for  the  purpoae  of  excluding  material  and 
important  evidence  of  the  character  above  described 
upon  the  only  question  involved  in  the  dispute,  namely, 
the  sanity  of  the  deceased.  The  testimony  of  the  wit- 
ness Laing  was  properly  received. 
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At  common  law  the  legal  presumption  is  that  every 
man  is  of  sound  mind,  and  the  burden  of  proof  that  he 
is  not  rests  upon  the  party  asserting  the  existence  of 
an  unnatural  condition  of  the  mind  of  the  person  whose 
act  or  condition  is  questioned,  and  the  presumption 
that  every  one  is  considered  and  treated  as  compos 
mentis,  in  absence  of  proof  to  the  contrary,  prevails 
in  this  state,  unless  it  is  manifest  from  our  statutes 
(chapter  47  Gen.  St.  1878,)  that  a  different  rule  has  been 
prescribed  when  the  question  of  the  exercise  of  testa- 
mentary capacity  is  involved. 

We  have  three  sections  of  said  chapter  47  which 
specify  the  proof  required  when  a  will  is  offered  for 
probate.  In  section  15  the  method  is  laid  down,  in 
case  there  is  no  contest.  The  court  may,  in  its  discre- 
tion, dispense  with  all  but  one  of  the  subscribing  wit- 
nesses. One,  however,  must  testify  to  the  execution  of 
the  will,  and  the  sanity  of  the  testator,  and  this  is  im- 
perative. Section  16  authorizes  the  court,  in  its  dis- 
cretion, to  permit  proof  of  execution  of  the  will,  and 
the  sanity  of  the  decedent,  by  other  witnesses,  in  case 
none  of  the  subscribing  witnesses  reside  in  the  State; 
but  there  must  be  proof  of  the  sanity  of  the  testator, 
und  of  his  handwriting,  as  well  as  proof  of  the  hand- 
"writing  of  the  witnesses.  The  next  section  (17)  is  per- 
emptory in  its  provisions,  and  declares  that  no  will 
-shall  be  effectual  in  the  probate  court  nor  in  the  dis- 
trict court  upon  appeal,  unless  proved  and  allowed  in 
the  exact  manner  prescribed  in  said  sections  15  and  16, 
which  are  the  only  sections  of  the  chapter  in  which  we 
■discover  any  rules  for  the  guidance  of  the  courts  in  the 
matter  of  proof.  We  find,  therefore,  the  duty  imposed 
upon  the  probate  court  by  section  15  to  secure  the  tes- 
timony of  at  least  one  of  the  subscribing  witnesses  in 
all  oases,  and  without  regard  to  a  contest.  By  the  next 
section  the  court  is  permitted,  in  its  discretion,  to  hear 
testimony  of  the  same  import,  but  from  other  than  the 
subscribing  witnesses;  while  section  17  expressly  and 
-emphatically  provides  that  unless  testimony  is  re- 
ceived of  the  proper  execution  of  the  alleged  will  and 
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of  the  sanity  of  the  deceased  when  executing  it,  it 
shall  not  be  effectual  to  pass  either  real  or  personal  es- 
tate. The  question  now  under  discussion  is  not  new  in 
the  English  and  American  courts,  and  bus  caused  much 
contention  with  varying  and  diverse  results;  one  class 
of  authorities  being  to  the  effect  that  the  common  law 
presumption  of  sanity  prevails,  the  other  that,  as  wills 
are  usually  executed  in  sickness  or  old  age,  frequently 
in  extremis,  the  general  presimiption  does  not  obtain, 
and  the  onus  remains  with  the  proponent  until  the 
end.  A  majority  of  this  court  are  of  the  opinion  that 
by  the  use  of  the  language  found  in  the  sections  be- 
fore mentioned,  (which  is  peculiar  to  the  statutes  of  this 
State)  the  legislators  intended  to  fall  in  line  with  and 
adopt  the  class  of  cases  last  referred  to;  to  declare  that 
the  burden  of  proof  is  upon  the  proponent,  and  that 
unless  it  is  affirmatively  made  to  appear  that  the  instru- 
ment offered  for  probate  was  properly  executed  by  a 
competent  person,  the  administration  provided  by  law 
for  the  estates  of  those  dying  intestate,  must  prevail. 

It  may  be  said,  in  conclusion,  that,  if  the  presujnption 
of  sanity  exists  at  any  time  during  the  proceedings,  it 
is  not  at  the  outset,  and  that  it  would  be  surprisingly 
incongruous  to  conclude  that  such  a  presumption  should 
not  have  its  legitimate  effect  in  the  first  instance,  as 
well  aa  in  the  final  result.  We  may  also  add  that  our 
views  upon  this  question  do  not  necessarily  change  the 
convenient  and  perhaps  prevailing  practice  whereby 
the  proponent  first  makes  a  prima  facie  case,  then  the 
contestant  introduces  evidence  of  insanity,  giving  to 
proponent  the  privilege  of  again  submitting  testi- 
mony as  to  the  testator's  soundness  of  mind.  As  the 
charge  of  the  court  upon  this  point  was  erroneous,  a 
new  trial  must  be  granted. 

Judgment  reversed. 

See  fnrUier  aa  to  the  burden  of  proof  tu  an  Iwiue  of  testamentair 
oapadty,  ChriBm&n  y.  Cbrlsman,  6  Am.  Prob.  Rep.  156,  and  the  mono- 
ernphlc  not«  thereto.  As  to  undue  Influence,  see,  Mitchell  r.  Mitchell, 
7  Am.  Prob.  Hep.  170.  i^/iv. 
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Brown  vs.  Brown. 

(42  Minnesota,  270.) 

Election. 

A  teetatrli,  who  bad  been  the  owner  of  one  entire  dty  lot,  conveyed 
by  deed  one-quarter  thereof  to  one  of  her  eons.  Afterwanls,  by  will, 
Bhe  (leylsed  the  entire  lo%  IncludlDR  that  portion  thereof  prertousir 
conveyed  by  her,  to  her  three  sons,  Including  the  grantee  In  the  deed 
refeiTod  to,  share  and  share  alike.  Upon  the  probate  of  the  wLU, 
held  that  snch  grantee  was  required  ta  elect  whether  he  would  re- 
linquish bis  own  property  and  take  under  the  wUl;  and  that,  if  he 
elected  to  retain  his  own  property  and  agiUnst  the  will,  he  was  not 
entitled  to  a  partition  of  the  remaining  three-fourttiB  of  the  lot,  but 
eqnlty  will  appropriate  the  gift  made  by  the  will  to  him,  to  com- 
pensate the  other  beneficiaries  under  it. 

Appeal  from  an  order  of  the  District  Court  of  Ram- 
sey County.    The  opinion  discloBcs  the  facts. 

Warren  If.  Mead,  for  appellants. 

John  D.  O'Brien,  for  respondents. 

Vanderburgh,  J.  The  record  shows  that  Mrs.  Mary 
Brown,  widow,  the  testatrix  named  in  the  pleadings, 
occupied  under  contract  of  purchase,  from  1869  to  No- 
vember 15,  1881,  the  town  or  city  lot  in  controversy 
here,  described  as  lot  4,  in  Whitacre,  Brisbine  &  Mul- 
len's subdivision  of  lots  1  and  2  of  Leech's  out  lots  to 
Bt.  Paul,  and  at  the  last-named  date  received  a  deed 
therefor,  and  on  the  same  day  executed  a  deed  of  con- 
veyance of  the  east  half  of  the  north  half  thereof  to 
the  plaintiff,  who,  with  the  defendants  Patrick  and 
James  Brown,  were  her  sons,  residing  with  her  upon 
the  same  lot.  Plaintiff  built  a  house  upon  the  quarter 
lot  so  conveyed  to  him,  and  has  since  resided  therein 
with  his  family.  Mary  Brown  died  testate  in  the  year 
1884.  By  her  will,  she  devised  to  her  three  sons  above 
named  the  lot  so  conveyed  to  her,  share  and  share  alike. 
1 
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Her  purpose  to  derise  the  whole  lot  to  them  is  ap- 
parent from  the  language  of  the  will,  in  which  the  lot 
is  accurately  described  according  to  the  plat,  and  as  the 
lot  on  which  she  was  then  living.  The  will  also  refers 
to  her  three  sons,  "  Patrick,  James  and  John,  who  are 
with  me,  and  have  cared  for  me  at  their  joint  expense. 
It  is  just  and  proper  that  Patrick,  John  and  James  shall 
have  the  lot  on  which  I  am  now  living,  and  such  is  my 
judgment  and  will,  and  I  have  given  the  same  to  them, 
undivided,  and  it  is  my  will  that  the  said  lot  shall  not 
be  divided  into  separate  parcels,  but  sold  together, 
and  the  proceeds  of  the  sale  thereof  divided  between 
them."  Upon  the  final  settlement  of  the  estate  in  the 
probate  court,  the  lot  (4)  as  above  described,  was  as- 
signed to  Patrick,  John  and  James  Brown,  share  and 
share  alike,  pursuant  to  the  terms  of  the  will;  and  the 
plaintiff  John,  with  his  wife,  bring  this  action  for  a  par- 
tition of  three-quarters  of  the  lot;  that  is  to  say,  all 
that  part  not  embraced  in  the  deed  to  him. 

The  will  contemplates  the  disposition  of  the  lot  treat- 
ed as  one  entire  parcel  undivided,  and  it  was  so  ad- 
judged by  the  probate  court,  and  the  decree  of  assign- 
ment made  accordingly.  Upon  the  facts  stated,  the 
court  below  held  that  the  plaintiff  John  Brown  was  re- 
quired to  elect  whether  he  would  accept  the  share  of 
the  property  given  him  by  the  will,  and  consent  to  the 
disposition  of  the  entire  lot  as  therein  provided,  or  retain 
that  portion  thereof  previously  claimed  by  him.  It  is 
undoubtedly  a  clear  case  for  an  election.  It  includes 
the  two  essentials — first,  the  testatrix  gave  to  the 
plaintiff  property  of  her  own;  and,  second,  she  professed 
to  give  to  the  other  devisees  property  belonging  to  him. 
In  conformity  with  the  general  doctrine  of  equity  on 
the  subject  of  election,  the  plaintiff  was  therefore  re- 
quired to  elect  whether  he  would  relinquish  his  own 
property  and  take  under  the  will,  in  which  case  he 
should  release  or  convey  it  so  as  to  give  full  effect  to 
the  will,  and  the  whole  lot  should  be  partitioned  or 
disposed  of  as  an  entirety;  and,  if  the  plaintiff  has  en- 
cumbered that  portion  of  the  lot  previously  owned  by 
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him,  the  decree  should  so  adjust  the  rights  of  the  par- 
ties as  to  protect  the  other  donees.  In  such  cases,  also^ 
if  the  person  on  whom  the  duty  of  electing  rests,  elects 
to  retain  his  own  property,  and  against  the  will,  then 
he  will  be  entitled  to  no  benefits  under  the  will,  unless 
the  share  given  him  by  it  shall  exceed  the  value  of  his 
own  property  which  the  testator  undertook  to  give  to 
the  other  beneficiaries,  and  equity  will  appropriate  the 
gift  made  to  him  to  compensate  them,  Bisp.  Eq.  §  305; 
1  Pom.  Eq.  Jur.  §§  468,  517;  Orefton  v.  Hakard,  1  Swanst 
409,  433-441,  note.  There  is  no  finding  or  evidence 
in  the  case  showing  the  relative  value  of  the 
separate  parcels  of  the  lot  in  question,  and  there  can 
be  no  presumption  that  the  share  given  by  the  will  ex- 
ceeds the  value  of  the  part  owned  by  the  plaintiff. 
It  is  clear,  therefore,  that  plaintiff  has  not  made  any 
case,  whether  he  elected  to  take  under  the  will  or 
not,  for  a  partition  in  his  favor  of  the  premises  set  out 
in  the  complaint,  and  the- order  of  the  court  allowing 
him  to  amend  and  renounce  or  surrender  his  claim  of 
title  to  the  land  described  in  the  deed,  and  take  under 
the  will,  is  quite  as  favorable  as  he  had  a  right  to  ask. 
Order  affirmed. 

See  fnrthf r  as  to  election  by  leeateea  otber  tliaii  the  testator'B  widow, 
Isler  T.  laler,  3  Am.  Prob.  Rep.  19. 


Bills  vs.  Bills. 

(80  Iowa,  269.) 

Construction. — Precatory  Words. 

Where  there  Is  on  absolute  or  unlimited  devise  or  bequeB%  subaequent 
precatory  expresalonB  ns  to  the  disposition  of  the  property  after 
the  death  of  the  devisee  or  legatee,  will  not  defeat  the  detiee  or 
bequest  nor  limit  the  estate  therein  to  the  right  of  use  and  po88ee- 
don  during  life. 
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Appeal  from  a  judgment  of  the  District  Court  ot 
Jones  County.  The  1*111  construed  is  set  forth  in  the 
opinion. 

J.  S.  Slacjf,  for  appellants. 

Sheean  &  McCarn  and  W.  O.  Thompson,  for  appellees.  • 

Beck,  J. — 1.  The  will  presented  for  interpretatiott 
is  in  the  following  language:  "In  the  name  of  Ood.. 
amen:  I,  Sidney  Elijah  Bills,  of  the  town  of  Strawberrj 
Hill,  in  the  county  of  Jones,  and  State  of  Iowa,  of  the 
age  of  sixty-one  years,  and  being  of  sound  mind  and 
memory,  do  make  public  and  declare  this  my  last  will 
and  testament,  in  manner  following;  that  is  to  say: 
Fir»t,  I  giTe  and  bequeath  to  my  wife,  Irene  Bills,  all 
of  my  real  and  personal  property  situated  in  Jones 
county,  lowa,  except  as  hereinafter  specified;  second,  1 
give  and  bequeath  to  my  nephew  Sanford  H.  Brownell 
all  that  peal  estate  conveyed  to  me  by  him,  containing 
one  hundred  and  thirty-four  acres,  (134)  more  or  less, 
situated  in  Decatur  county,  Iowa,  and  also  all  that  real 
estate  owned  by  me  sitiiated  in  the  town  of  Sabula, 
Jackson  county,  Iowa ;  and,  third,  I  give  and  bequeath  to 
said  Sanford  H.  Brownrfl  the  bay  mare  known  by  name 
'Nellie'  now  in  Jones  county,  Iowa,  also  one  hundred 
dollars  in  money,  same  to  be  taken  in  payment  for 
what  I  owe  him  at  this  time;  fourth,  I  give  and  be- 
queath to  my  brother,  Daniel  B.  Bills,  the  sum  of 
one  hundred  dollars  in  money;  fifth,  all  the  real  and 
personal  property  herein  bequeathed  to  my  wife,  Irene 
Bills,  remaining  at  her  decease,  I  desire  to  be  divided 
into  five  equal  shares,  to  Daniel  B.  Bills  and  Abigail  E. 
Diviney,  and  remaining  shares  to  my  brothers'  two 
sons,  Frank  E.  Bills  and  Frederick  A.  Bills,  and  Sanford 
H.  Brownell.  All  of  which  said  several  legacies  or  sums 
of  money  I  direct  and  order  to  be  paid  to  said  respec- 
tive legatees  within  one  year  after  my^decease;  and  I 
hereby  appoint  as  my  executors  of  this  my  last  will  and 
testament,  my  wife,  Irene  BDls,  and  John  Bender,  of 
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Jones  county,  Iowa,  hereby  releasing  them  from  giving 
bonda,  and  hereby  revoking  all  former  wills  by  me 
made." 

2.  Plaintiff  claima  in  her  petition,  and  insists,  that 
under  the  will  she  takes  an  absolute  estate,  in  fee- 
simple,  in  the  lands,  and  the  absolute  property  in  the 
personalty,  of  the  estate,  and  that  the  fifth  item  of  the 
will  simply  uses  precatory  language,  and  does  not  limit 
the  estate  and  interest  vested  in  plaintiff  by  the  first 
item.  Defendants  maintain  the  contrary,  insisting  that 
plaintiff  takes  but  a  life  estate  in  the  property, 
with  the  right  to  possess,  enjoy  and  use  it,  but  after 
such  estate  and  right  shall  be  terminated  by  her  death, 
the  property  shall  be  distributed  under  item  5  of  the 
will. 

3.  In  our  opinion,  the  books  teach  these  rules  for  the 
interpretation  of  wills.  (1)  When  an  estate  or  inter- 
est in  land  is  devised,  or  personalty  is  bequeathed, 
in  clear  and  absolute  language,  fvithout  words  of  limi- 
tation, the  devise  or  bequest  cannot  be  defeated  or 
limited  by  a  subsequent  doubtful  provision  inferentially 
raising  a  limitation  upon  the  prior  devise  or  bequest 
(2)  When  there  is  an  absolute  or  unlimited  devise  or 
bequMt  of  property,  a  subsequent  clause  expressing  a 
wish,  desire  or  direction  for  its  disposition,  after  the 
death  of  the  devisee  or  legatee,  will  not  defeat  the  de- 
vise or  bequest,  nor  limit  the  estate  or  interest  in  the 
property  to  the  right  to  possess  and  use  during  the  life 
of  the  devisee  or  legatee.  The  absolute  devise  or  be- 
quest stands,  and  the  other  clause  is  to  be  regarded  as 
presenting  precatory  language.  The  will  must  be  in- 
terpreted to  invest  in  the  devisee  or  legatee  the  fee- 
simple  title  of  the  land,  and  the  absolute  property  in 
the  subject  of  the  bequest.  Williams  v.  Allison,  33 
Iowa,  278;  Bcnkert  v.  Jacob}/,  36  Iowa,  273;  Rona  v. 
Meier,  47  Iowa,  607;  Alden  v.  Johnson,  G3  Iowa,  127, 
18  N.  W.  Eep.  696;  In  re  Will  of  Bnrhaiik,  69  Iowa,  378 
28  N.  W.  Rep.  648;  ^fcKcnzitfs  Appeal,  41  Conn.  607: 
Jackson  v.  Bull,  10  Johns.  20;  Mitchell  v.  Morse,  77  Me. 
423,  1  Atl.  Rep.  141;  RamsdcU  v.  Ramsdell,  21  Me.  288; 
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Jones  T.  Bacon,  68  Me.  34;  Harris  v.  Knapp,  21  Pick. 
412;  Lynde  v.  Esiabrook,  7  Allen,  68;  Fisk^  v.  Cobb,  6 
Gray  Hi;. Oi ford  v.  Choate,  100  Mass.  343;  Williams 
V.  Worthington,  49  Md.  672;  /"oosf  v.  Whitmore,  82 
N.  Y.  405;  Campbell  v.  Beaumont,  91  N.  Y.  465;  S/oweil 
T.  Hastings,  59  Vt.  494,  8  Atl.  Rep.  738;  Sieiert  t.  Wise, 
70  Pa.  St.  147;  3Ioore  v.  Sanders,  15  S.  C.  297;  Ander- 
son v.  Cary,  36  Ohio  St.  506.  Cases  cited  by  defend- 
ants' counsel  are  not  in  conflict  with  the  doctrines  we 
have  stated,  in  that  the  instruments  interpreted  there- 
in, by  their  express  language,  did  not  vest  the  devisee 
with  the  fee  of  the  land,  nor  the  legatee  with  the  ab- 
solute property  in  the  subject  of  the  bequest;  a  con- 
trary purpose  clearly  appearing  in  the  wills. 

These  views  lead  us  to  the  conclusions  that  the  dis- 
trict court  rightly  overruled  the  demurrer  to  plaintiffs 
petition. 

Its  judgment  is  affirmed. 

Oift  over  after  an  AbBoIute  deviM.— Id  WIUIomB  v.  AlllBon,  33 
Iowa,  278.  the  first  citation  in  the  priDclpal  ca^.  tbe  language  of 
tbe  testator  waa:  "  First,  I  give  and  bequcatb  to  my  beloved 
Trife.  all  my  property  of  every  kind  whatsoever,  whether  real  or 
personal,  rights,  credits  and  demands,  in  law  or  equity,  as  fully  as  I 
might  or  could,  If  living,  or  In  any  manner  have  or  hold  the  same- 
Second:  In  cose  of  the  death  of  my  said  wife,  I  give  and  bequeath 
my  aald  property  to  my  children.  Third:  In  case  my  said  wife  sup- 
vires  me,  and  should  not  use  or  dispose  of  my  said  property,  but 
at  the  time  of  ber  death,  a  portion  thereof  should  remain  undisposed  of 
by  her,  I  give  and  bequeath  the  same  to  my  said  children,  or  the  eur- 
Tlvocs  of  them  share  and  share  alike."  Of  this  the  court,  per  Cole, 
C.  J.  SBid:  "The  first  clause  of  the  will  gives  the  property  in  fee 
absolutely  to  the  wife,  Kllzabelh  Henn.  The  second  clause  Is  most 
evidently  to  be  construed  as  if  it  read  '  In  case  of  the  death  of  my 
said  wife,  before  my  decease,  I  give  and  bequeath,'  etc.  The  third 
clause  does  not  limit  the  estate,  the  absolute  fee  given  t^*  the  first 
clause  to  the  wife,  nor  curtail  her  power  of  disposal:  It  simply  directs 
the  disposition  of  what  should  remain  nndlspoeed  of  by  her.  What, 
If  anything,  would  be  the  effect  of  this  clause  of  the  ivill.  In  a  contro- 
versy for  such  remainder,  between  the  chlldrco  of  Bemhnrt  Henn 
and  the  children  of  his  wife  by  a  second  huslmnd,  clainilnE  such  re- 
mainder as  her  heirs,  we  need  not  determine,  for  no  such  case  la 
presented.  But  as'  between  her  and  the  children,  we  hold  that  she 
Is  so  possessed  of  the  absolute  fee,  as  that  any  dlsposltton  of  the 
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property  made  1>y  bcr,  cllbcr  aa  grantor  Id  a  conveyatice.or  as  party 
to  a  suit,  bbdn  the  property  and  conclnilea  the  children." 

In  Benkert  v.  Jacoby,  36  Iowa.  273,  the  next  case  cited  In  the  prin- 
cipal case,  the  court  in  construing  a  TviU  containing  aa  absolute  de- 
tIso  to  tbe  widow  In  one  clause,  followed  by  a  gift  over  of  "  the  whote 
property  "  to  a  daughter,  with  the  direction  that  the  latter  should  pay 
certain  legacies,  said:  "There  are  numerous  cases  of  wills  contalu- 
Ing  clauses  similar  in  substance  with  the  first  and  second  In  this 
case,  holdlnt;  that  the  widow  took  but  a  life  estate  under  the  first 
clause  and  that  a  fee  passed  to  the  devisor  by  the  second  cbmse. 
Smith  y.  BeU.  R  Pet.  80;  Boyd  v.  Stronhan,  36  HI.  3S9;  Selgwald  T. 
RelgwHid,  37  lU,  435;  Bergan  v.  CohlU,  55  111.  ICO;  Scboonmaker  v. 
Stockton,  37  Pa.  St.  4C7;  Meerselman's  Estate,  39  Pa.  St.  469.  The 
ground  upon  which  these  casps  are  based  is,  that  taking  the  two 
clauses  together,  It  was  tbe  dear  intentioa  of  the  testator  that  the 
widow  should  enjoy  the  estate  during  her  life,  and  that  at  her  deatb 
it  should  go  to  the  devisee  named  In  the  second  clause.  To  give  ef- 
feet  therefore  to  both  clauses,  and,  guided  by  the  testator's  Intention, 
It  Is  held  that  under  the  first  clause,  although  standing  by  Itself, 
would  be  sufficient  to  pass  a  fee,  a  life  estate  only  passed— the  second 
clause  qnalifying  the  general  language  of  the  first.  The  power  to  dis- 
pose of  the  property  devised  at  pleasure,  given  In  the  first  clause,  being 
held  to  be  limited  by  the  qualifying  and  restraining  language  of  the 
second  clause  to  mean  '  such  disposal  as  a  tenant  for  life  can  make.' 
Does  tbe  third  clnuse  of  the  will  in  this  case  qualify  or  change  th«» 
intention  manifested  by  the  two  torm^  when  standing  together  with- 
out the  third?  It  is  as  follows:  'If,  however,  my  wife  shall  be 
compelled  to  tliminiah  the  property,  go  Ihatafitr  lier  death  the  prop 
erty  in  lesi  than  otprwent,  Oien  my  daughters,  Elizabeth,  Susanna, 
and  Margaretlo,  shall  divide  the  property  and  Elizabeth  shall  have 
two  shares  and  the  others  one  share.'  By  tbe  langua^  here  used. 
It  Is  clear  the  testator  comtemplated  that  under  the  first  clanse 
of  his  will,  he  had  conferred  upon  his  widow  such  a  title  in  the  prop- 
erty as,  that  after  his  death  she  would  have  the  power  to  diminish 
It,  so  that  at  her  death  It  would  be  less  tlian  when  she  ^ould  re- 
ceive it."  And  the  court  accordingly  held  the  widow  to  be  vwted 
with  the  fee,  and  to  have  power  to  defeat  the  gift  over  to  the  other 
devisees  hy  a  conveyance  to  the  plaintiff. 

See  also  Colton  v.  Colton,  6  Am.  Prob.  Hep.  11,  and  the  monographlo 
and  croea-reference  notes  on  "  Precatory  Words." 
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CONGBR  VS.  Lowe. 

(124  Indiana,  368.) 

CONrHTIONAL    ESI'ATB. — VESTED    ReMAINDEB. 

A  devlBe  to  testator's  son  for  life  upon  condition  tliat  he  occnpf  the 
estate,  wltii  a  limitation  over  In  fee  to  Ikls  "  lawful  heirs  "  up<Hi  his 
<Ieath  or  refusal  to  occupy,  creates  a  vested  remiilnder  in  the  dill- 
dren  of  the  life-tenant,  who  immediately  become  entitled  to  pOBBe»- 
Blon  upon  th^r  (ather  aelUng  and  deliTerlng  poasesalon  to  a 
stranger. 

AiTEAL  from  a  judgment  of  the  Oirctiit  Court  of  Ful- 
ton County.     The  opinion  discloses  the  facts. 

<f.  W.  Holman,  R.  C.  Stephenson  and  /.  H.  Bibler  for 
appellants. 

M.  L.  Essick,  O.  B.  Montgomery,  J.  Roicky  and  3/. 
A.  Baker  for  appellees. 

Mitchell,  J.  The  controversy  here  is  over  the  con- 
struction of  a  clause  in  the  last  will  and  testament  of 
Lewis  •  B.  Conger,  late  of  Fulton  County,  deceased, 
which  r^ds  as  follows:  "My  beloved  wife,  Hannah, 
is  to  have  and  to  hold  the  two  above  described'  pieces 
of  land  during  her  lifetime;  at  her  decease,  I  will,  de- 
vise and  bequeath  the  same  to  my  son,  Sixmuel  M.  Con- 
ger duriog  his  natural  lifetime:  Provided,  he  will  live 
on  .ind  occupy  the  same;  at  his  death,  or  his  refusal  to 
live  on  or  occupy  the  same,  then  and  in  that  case,  as 
well  as  at  the  said  Samuel  M.  Conger's  death,  I  will, 
devise  and  bequeath  the  same  to  the  said  Samuel  M. 
CongeWs  lawful  heirs." 

The  testator  died  in  1874,  and  at  the  time  of  his 
death  Lis  son,  Samuel  M.  Conger,  had  four  children  liv- 
ing, bom  in  lawful  wedlock.  Others  have  been  born 
to  him  since.  The  testator's  widow  died  in  1880.  X'p- 
on  the  death  of  his  mother,  Samuel  M,  took  possession 
of  the  farm  devised  to  him  as  above,  and  occupied  it 
with  his  family  until  the  21st  day  of  May,  1886,  when 
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lie  conveyed  it  by  warranty  deed  to  Louisa  Lowe,  wife 
of  Peter  D.  Lowe,  since  which  time  he  has  ceased  to  live 
upon  or  occupy  the  land.  This  suit  is  by  the  children 
of  Samuel  M.  Conger,  who  is  still  in  life,  their  claim  be- 
in;;  that,  under  the  will  of  their  grandfather,  the  title 
Tested  in  them,  and  that  they  became  entitled  to  the 
possession  when  their  father  abandoned  and  conveyed 
away  the  farm.  It  is  abundantly  clear  that  the  pur- 
pose of  the  testator  was:  1.  To  create  an  estate  for  life  in 
his  widow,  with  a  remainder  over  for  life  to  his  son 
Samuel  il. ;  and,  2.  To  limit  thejee  over  to  the  "  lawful 
heirs"  of  his  son,  the  limitation  over  to  take  effect  in 
possession,  either  upon  the  refusal  of  his  son  to  occupy 
the  land  or  upon  his  death.  Shortly  expressed,  the  de- 
vise was  to  Samuel  M.  Conger  for  life,  upon  condition 
that  he  occupy  the  estate,  with  a  limitation  over  io  fee 
to  his  "lawful  heirs,"  to  take  effect  upon  the  death 
or  upon  the  refusal  of  the  life  tenant  to  occupy. 

A  preliminary  inquiry  arises  concerning  the  validity 
and  effect  of  the  condition,  which  makes,  or  attempts 
to  make,  the  precedent  life  estate  of  Samuel  M.  defeas- 
ible upon  his  failure  or  refusal  to  occupy  the  land.  The 
purpose  and  practical  effect  of  the  condition  ■was  to 
impose  a  restraint  upon  the  power  of  the  life  tenant  to 
alienate  his  estate  in  the  land,  either  voluntarily  or  in- 
voluntarily. Surely,  if  the  continuance  of  his  estate 
depended  upon  Lis  taking  and  remaining  in  possession 
during  his  lifetime,  his  power  to  sell  was  effectually  re- 
strained, for  of  what  value  was  the  right  to  sell  if  the 
estate  sold  was  defeated  the  moment  the  vendor  put 
the  purchaser  into  possession? 

It  is  a  settled  rule  in  the  law  that  conditions  in  con- 
veyances or  devises  in  fee  in  general  restraint  of  the 
power  of  alienation,  are  void,  as  being  contrary  to  the 
policy  of  the  law,  and  inconsistent  with,  and  repugnant 
to,  the  estate  granted.  Allen  v.  Craft,  109  Ind.  476,  9 
y.  E.  Rep.  919;  Mamlhhaiim  v.  McDoncll,  29  Mich.  78 
(18  Am.  Rep.  61);  McCleary  v.  Ellis,  54  Iowa,  311  (37 
Am.  Rep.  205),  6  N.  "W.  Rep.  571,  20  Am.  Law  Rep.  180, 
and  note;  DePei/slcr  v.  Mkharl,  6  N.  Y.  467;  1  Shars. 
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&  B.  Lead.  Cas.  Real  Prop.  130,  6  Am.  &  Eng.  Encyc. 
Law,  877. 

Where,  however,  an  estate  for  life  or  years  is  created, 
with  a  reTersion  to  the  grantor,  or  a  yalid  remainder 
over  to  designated  persons,  conditions  imposing  re- 
strictions and  qualifications  upon  the  jwwer  to  alien- 
ate or  use  the  estate,  are  valid  and  maintainable  upon 
reason  and  authority.  Even  estates  in  fee  simple  may 
he  subjected  to  valid  limitations  over,  and  be  made  de- 
feasible or  subject  to  forfeiture,  upon  condition  that 
the  grantee  or  devisee  uses,  or  fails  to  use  the  es- 
tate in  a  particular  way,  or  for  a  particular  purpose,  or 
conveys  it  to  a  certain  person,  or  to  any  person  what- 
ever, or  allowB  it  to  be  sold  on  execution,  or  to  become 
encmnbered,  or  the  like. 

Where  a  precedent  estate  is  made  defeasible  upon  the 
happening  of  a  certain  event,  which  event  also  marks  the 
taking  effect  in  possession  of  a  valid  limitation  over, 
the  happening  of  that  event  puts  an  end  to  the  preced- 
ent estate,  and  gives  the  right  of  possession  to  the  per- 
son in  whom  the  remainder  or  reversion  is  vested.  The 
foundation  of  the  power  to  restrain  alienation  rests 
upon  the  fact  that  there  remains,  or  is  vested,  in  some 
one  a  valid  remainder  or  reversion,  whose  estate  in  pos- 
session is  contingent  upon  some  event,  which  defeats 
the  precedent  estate,  and  who  is  entitled  to  take  ad- 
vantage of  the  prohibited  act  or  use.  Harmon  v.  Brown, 
58  Ind.  207;  O'Harrow  v.  Whitneij,  85  Ind.  140;  Mandle- 
i>at(m  T.  McDondl,  supra ;  De  Pq/ster  v.  Afiekael, 
supra. 

If,  then,  it  shall  be  found  that  the  devise  created 
an  estate  for  life  in  Samuel  M.  Conger,  defeasible  upon 
the  condition  that  he  refused  to  occupy,  with  a  valid 
reversion  or  remainder  over  in  fee  to  persons  who  are 
entitled  to  take  advantage  of  the  condition,  it  must  fol- 
low that  the  condition  was  valid  and  enforceable.  In 
that  event,  creditors,  purchasers,  all  persons  dealing 
with  the  land,  were  chargeable  ivith  notice  of  the  will, 
and  of  the  defeasible  character  of  the  estate  of  the  de- 
visee, and  of  the  fact  that  it  was  limited  over  to  others 
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to  take  effect  upon  the  refusal  of  the  life-tenant  to  oc- 
cuijy.  We  adopt  the  language  of  Mr.  Justice  Miller 
in  Xichola  v.  Eaton,  91  XT.  S.  716,  wherein  the  learned 
justice  says:  "  Nor  dp  we  see  any  reason,  in  the  rec- 
ognized nature  and  tenure  of  property,  and  its  transfer 
by  will,  why  a  testator  who  gires,  who  gives,  without 
any  pecuniary  return,  who  gets  nothing  of  property  val- 
ue from  the  donee  may  not  attach  to  that  gift  the  in- 
cident of  continued  use,  of  uninterrupted  benefit  of  the 
gift,  during  the  life  of  the  donee.  "Why  a  jwrent,  or  one 
who  loves  another,  and  wishes  to  use  his  own  property 
in  securing  the  object  of  his  affection,  as  far  as  prop- 
erty can  do  it,  from  the  ills  of  life,  the  vicissitudes  of 
fortune,  and  even  his  own  improvidence,  or  incapacity 
for  self-protection,  should  not  be  permitted  to  do  so, 
is  not  readily  perceived."  Vowell  v.  Springs  Co.,  100 
X".  S.  55,  Wooduorth  v.  Poi/hc,  74  N.  Y.  196. 

As  a  matter  of  course,  all  that  has  preceded  depends 
upon  whether  or  not  the  will  creates  a  life-estate,  with 
a  valid  remainder  over  in  fee.  If,  as  is  contended,  Sam- 
uel M.  Conger  took  an  estate  in  fee,  within  the  rule  in 
Hhellci/'n  Caxc,  then  the  condition  is  void,  because  no 
one  can  create  an  estate  that  in  law  constitutes  a  fee, 
and  then  deprive  the  owner  of  those  essential  rights 
and  privileges  which  the  law  annexes  to  it,  without  re- 
serving a  reversion  to  himself,  or  to  some  one  in  whom 
the  right  to  insist  upon  the  condition  is  vested.  It  is 
proper  now,  to  examine  the  scheme  that  the  testator 
had  in  his  mind,  and  to  which  he  desired  to  give  effect 
in  his  will,  so  as  to  ascertain,  if  possible,  whether  the 
phrase  "lawfid  heirs,"  was  used  in  the  proper  or  tech- 
nical sense.  If  it  was  the  intention  that  the  lawful 
heirs  of  Samuel  M.  Conger  should  take  the  estate  from 
their  father  by  descent,  after  the  termination  of  his 
life-estate,  then  the  whole  estate  must  have  vested  in 
him.  When  an  estate  is  given  to  one  for  life,  with  the 
remainder  to  his  heirs,  the  law,  by  an  arbitrary  rule, 
vests  the  whole  estate  in  the  ancestor.  Sicehff  v.  Red- 
man, 26  Ind.  251;  Kleppner  v.  Lnrerty,  70  Pa.  St  70; 
6  Am.  &  Eng.  Enc.  of  Law,  879,    The  rule  is  an  unbend- 
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ing  one,  that  if  an  estate  be  given,  aa  an  immediate  re- 
mainder to  the  heirs  of  one  in  whom  an  interposed  es- 
tate is  vested,  the  whole  estate  is  united  and  vests  as 
an  executed  estate  of  inheritance  in  the  ancestor,  upon 
the  principle  that  the  inheritance  cannot  be  greater 
than  the  estate  vested  in  the  ancestor.  Docbler's  Ap- 
peal, 64  Pa.  St.  9.  The  rule  that  the  word  "  heirs,"  when 
found  in  a  will,  will  be  construed  as  a  word  of  limita- 
tion, and  not  of  purchase,  unless  there  be  explanatory 
words  clearly  showing  that  it  was  used  in  a  popular  or 
restricted  sense,  admits  of  no  exception,  and  when  the 
word  is  used  as  a  word  of  limitation  it  is  wholly  imma- 
terial that  the  testator's  intention  may  be  frustrated 
by  the  application  of  the  rule.  AU^n  v.  Craft,  supra, 
and  cases  cited.  It  is  only  when  it  clearly  appears 
from  the  context  that  the  word  was  not  used  as  a  word 
of  limitation,  but  of  purchase,  that  the  rule  will  not  be 
permitted  to  defeat  the  manifest  intent  of  the  testator. 
"When  the  intention  to  use  a  word,  supposed  to  be  a  word 
of  limitation,  as  a  word  of  purchase,  unmistakably  ap- 
pears in  the  will,  the  rule  has  always  yielded  to  the 
.  clear  intention  of  the  testator.  Belslaif  t.  Engel,  107 
m.  182;  Millett  v.  Ford,  109  Ind.  159,  SN.  E.  Rep.  917. 
The  rule  in  Shelley's  case  is  not  regarded  as  a  device 
to  discover  the  testator's  intention.  It  is  only  applied 
after  his  intention  has  been  discovered,  when,  by  its 
own  inexorable  force,  it  unites  in  the  ancestor  any 
estate  which  his  heirs  are  to  take  as  siich,  after  a  pre- 
cedent estate  given  to  him,  no  matter  what  the  purpose 
of  the  testator  may  have  been.  It  should  be  remem- 
bered that  there  is  a  material  and  controlling  distinc- 
tion between  a  devise  of  an  estate  to  a  person  named 
and  his  lawful  heirs,  and  a  devise  to  the  lawful  heire 
of  a  person  named,  and  the  fact  should  be  kept  in  view 
that  tlie  devise  imder  consideration  falls  within  the 
latter  class.  Thus  in  Simms  v.  Oarrot,  1  Dev.  &  Bat.  Eq. 
393,  where  a  bequest  of  personal  property  was  made 
to  a  person  during  her  niatnral  life,  and  at  her  death  to 
her  Ijiwful  heirs  it  was  held  that  a  legacy  to  the  law- 
ful heirs  of  a  person  living  is  equivalent,  as  a  descrip- 
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tion,  to  a  legacy  to  his  next  of  kiu,  or  to  his  children. 
Shiiner  V.  Maun,  99  Ind.  190;  Darbison  v.  Beaumont,  1  P. 
Wms.  229.  Where  the  devise  is  made  directly  to  the 
heirs  of  a  person  living,  since  no  one  can  he  heir  to  the 
living  in  the  technical  sense,  there  would  be  no  one  capa- 
ble of  taking  the  estate  devised,  except  by  construing 
the  word  "  heirs  "  to  mean  "  kinsman  "  or  "  children.' 
Where  the  devise  is  to  a  person  and  his  lawful  heirs, 
no  such  obstacle  is  encountered. 

The  language  employed  in  the  will  under  considera' 
tion  makes  it  certain  that  the  persons  referred  to  there- 
in as  Samuel  M.  Conger's  lawful  heirs  were  to  take 
undei"  the  will  directly  from  the  testator,  and  not  by 
descent  from  Samuel  M.  Conger,  as  heirs.  The  testa- 
tor declared,  in  terms  that  cannot  be  mistaken,  that 
upon  the  death  of  his  son,  or  upon  his  refusal  to  occupy 
or  live  on'  the  farm  ,  "  I  ndll,  devise  and  bequeath  the 
same  to  the  said  Samuel  M.  Conger's  lawful  heirs."  It 
is  clearly  apparent  that  the  testator  contemplated  that 
the  persons  designated  as  "lawful  heirs"  should  be 
persons  living  before  the  death  of  Samuel  M.  Conger, 
because  not  only  the  title,  but  the  possession  of  the 
estate  in  rCTuainder  over  was  to  vest  in  them  by  the 
terms  of  the  will,  as  well  upon  the  failure  or  refusal  of 
his  son  to  occupy  the  farm  as  upon  his  death.  Uncon- 
trolled by  the  context,  the  phrase  "  lawful  heirs  "  would 
designate  those  persons  who,  under  the  statute  of  de- 
scents, would  succeed  to  the  property,  in  case  the 
testator's  son  should  die  intestate.  But  there  was  a 
contingency  provided  for  in  the  will  upon  which  the  re- 
mainder over  was  to  take  effect  before  the  death  of 
his  son,  and  it  is  therefore  absolutely  certain  that  the 
testator  did  not  use  the  phrase  for  the  purpose  of  des- 
ignating the  whole  class  of  lineal  or  collateral  relatives 
who,  at  tlie  death  of  his  son,  might  fall  within  that 
denomination.  It  is  true  that  the  word  "  heirs,"  unlesB 
other  parts  of  the  will  imperatively  require  it,  is  to  be 
taken  as  having  been  used  in  its  technical  sense;  yet, 
when  to  use  it  in  that  sense  renders  the  general  pur- 
pose and  intent  of  the  will  insensible  under  any  rule  of 
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law,  and  defeats  the  manifest  purpose  of  the  testator^ 
the  circumstances  are  persuasive  that  the  testator 
must  have  used  the  word  to  designate  some  other  class 
of  persons  than  those  technically  denominated  "heirs." 
When  it  becomes  manifest  that  it  was  used  as  a  syno- 
nym for  "  children,"  or  in  some  modified  sense,  the  rule 
in  Shelley's  case  will  not  be  applied  to  overturn  the  tes- 
tator's intentions.  Viiflericood  v.  RiMinx,  117  Ind, 
308,  20  N.  E.  Rep.  230;  Millet  v.  Ford,  supra;  Rid^etrajf 
T.  tanphear,  99  Ind.  251. 

As  is  pertinently  said  in  Daniel  v.  Whartenbif,  IT 
"Wall,  639:  "  But  if  there  are  explanatory  and  qualify- 
ing expressions  from  which  it  appears  that  the  import 
of  the  technical  language  is  contrary  to  the  clear  and 
plain  intent  of  the  testator,  the  former  must  yield,  and 
the  latter  will  prevail."  As  we  have  already  seen,  it 
is  clear  that  the  phrase  "  lawful  heirs  "  could  not  have 
been  used  by  the  testator  to  designate  those  who  shoiild 
succeed  to  his  son's  estate  upon  his  death.  To  give  it 
such  a  construction  would  render  nugatory  and  mean- 
ingless the  provision  that  the  estate  was  devised  to  the 
lawful  heirs  of  the  life  tenant,  in  case  the  latter  refused 
to  occupy  it.  The  will  is  therefore  to  be  read  as  if  the 
word  "  children "  had  been  used  instead  of  "  heirs." 
The  conclusion  follows  that  upon  the  death  of  the  tes- 
tator Samuel  M.  Conger  took  a  life  estate  in  the  land 
in  controversy,  which  was  defeasible  upon  condition 
that  he  refused  to  live  upon  or  occupy  the  estate,  and 
that  the  will  created  a  vested  remainder  over  in  fee  in 
his  children,  to  tate  efifect  in  possession  upon  the  ter- 
mination of  the  estate  of  their  father.  Upon  the  death 
of  the  testator,  the  remainder  in  fee  vested  in  the  chil- 
dren then  living,  subject,  however,  to  open  and  let  in 
after-bom  children,  who  should  be  bom  in  lawful  wed- 
lock during  the  lifetime  of  their  father.  Surdam  v. 
Cornell,  116  N.  X.  305,  22  N.  E.  Rep.  450;  Monarque  v. 
Momrque,  80  N.  Y.  320. 

The  court  erred  in  sustaining  the  demurrer  to  the 
complaint. 

Judgment  reversed,  with  costa. 
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See  also  Chapman  t.  Chlch,  6  Am.  Prob.  Rep.  310;  Dayles  v.  Davlea, 
6  Am.  Prob.  Rep.  361,  and  the  note;  Walker  t.  Pritchard,  6  Am. 
Prob.  Rep.  381.  and  the  note.  Cf.  MltcheU  t.  Mitchell,  7  Am.  Prob. 
R^.  170,  infra. 


Hammond  t-s.  Dike. 

(42  Ulunesota,  273.) 

Testamentary  capacity. — Evidence. — Codicil. 

trpoQ  an  Issue  of  t^tamentaiy  capacity,  where  the  testator,  who 
had  prevlouslr  been  of  sound  dlspo^ofc  mind  and  memory,  waa  sud- 
denly prostrated  with  severe  and  fatal  illness,  during  which  he 
executed  a  codicil  to  his  will,  it  la  competent  for  the  proponent  to 
prove  that  a  short  time  t>efore  he  was  taken  sick  the  testator 
had  expressed  Ills  Intention  to  make  such  changes  in  his  will  as  he 
did  make  by  his  codicil. 

It  is  proper  In  such  a  case,  to  show  the  consistency  of  the  will  with 
the  mitural  inclinadons  and  previously  declared  Intentions  of  the 
testator. 

Where  It  Is  sought  to  Impeach  the  statements  of  a  witness  by 
proof  of  his  admlnsiona  contained  In  a  depoeldou  or  other  writing 
signed  by  liim,  the  proper  foundation  should  be  laid  therefor  as  In 
other  CHAes,  by  flrst  directing  bis  attention  to  the  particular  matters 
la  qneetion,  and  giving  liim  an  opportunity  to  explain. 

Appeal  from  an  order  of  the  District  Court  of  Bice 
County.     The  facts  appear  in  the  opinion. 

S.  8.  Oipson-,  for  appellant. 

Oeo.  W.  Batchddcr,  for  respondents. 

Vanderburgh,  J. — ^This  controversy  arisea  over  the 
codicil  to  the  last  will  of  William  H.  Dike,  deceased, 
the  validity  of  which  is  contested  hy  the  respondents, 
on  the  sole  ground  that  at  the  time  of-its  execution  he 
was  not  of  sound  disposiBR  mind  and  memory.  By  his 
will,  which  was  made  in  1886,  he  made  the  following 
disposition  of  the  estate  then  possessed  by  him,  viz: 
**  After  my  wife,  Matilda  M.  Dike,  has  received  what  is 
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secured  to  her  by  the  laws  of  thia  state,  all  the  rest  and 
residue  of  my  estate,  real  and  personal,  I  give  and  be- 
queath, share  and  share  alike,  to  Mary  A.  and  M.  Louise 
Hammond,  daughters  of  John  and  Maria  Hammond,  of 
Essex  county,  New  York."  The  codicil  makes  addition- 
al provision  for  his  wife,  and  it  is  as  follows:  "I  give 
aud  bequeath  to  my  wife,  Matilda  M.  Dike,  two-thirds 
of  the  judgment  lately  recovered  by  me  agauist  the 
state  of  Minnesota,  on  my  old  railroad  claims,  in  ad- 
dition to  a  life  estate  in  our  homestead,  and  she  shall 
have  one-third  of  all  the  rest  and  residue  of  the  estate, 
the  same  as  the  law  would  give  it  if  there  were  no  will, 
-and  the  rest  shall  go  as  in  my  last  former  will  directed." 
It  is  afiftrmed  by  the  verdict  of  the  jury  that  the  codicil 
was  formally  executed;  that  is  to  say,  it  was  signed  by 
the  testator,  and  duly  attested  in  his  presence.  And  it 
is  beyond  controversy  that,  up  to  the  Sunday  preceding 
his  death,  he  was  of  sound  mind,  and  had  sufficient  tes- 
tamentary capacity  to  dispose  of  his  estate,  by  will  or 
otherwise,  though  he  was  of  the  age  of  75  years,  and 
was  suffering  from  a  complication  of  diseases  which 
had  become  chronic.  His  fatal  Ulnesa  began  on  Sun- 
day night,  and  commencing  with  severe  i>ain,  speedily 
resulted  in  great  bodily  weakness  and  prostration.  He 
executed  the  codicil  on  Monday  evening,  and  died  the 
next  morning.  He  was  apparently  in  a  state  of  uncon- 
cionsness  most  of  the  time  during  his  sickness,  believed 
by  scHue  of  the  medical  witnesses  to  have  been  coma 
caused  by  uremic  poisoning,  the  result  of  kidney  dis- 
ease. But  the  evidence  in  behalf  of  the  proponent 
tended  to  show  that  he  could  be  aroused,  and  was  con- 
sciOQS  at  intervals,  and  that  he  answered  questions 
recognized  persons,  including  the  attesting  witnesses, 
and  voluntarily  gave  directions  in  respect  to  his  wUl ; 
spoke  of  his  own  accord  of  the  judgment  which  he  had 
obtained;  and,  in  answer  to  a  request  made  of  him  by 
his  wife,  the  proponent,  declined  to  give  her  certain 
property,  and  declared  his  purpose  to  adhere  to  his 
previously  expressed  intention  to  give  the  property 
spoken  of  by  her  to  the  contestants.     There  is  a  con- 
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flict  between  the  medical 'experts  as  to  the  measure  of 
cousciousnees  and  mental  capacity  which  he  may  have 
had,  or  which  would  be  compatible  with  his  physical 
condition.  One  of  them  called  hy  proponent,  testified 
that  he  evidently  underatood  his  condition  and  would 
be  able  to  decide  about  such  things  as  were  suggested 
by  the  counsel,  and  "  that  it  was  not  unusual  in  uremic 
conditions  for  patients  to  arouse  to  a  sound  mental 
condition." 

After  the  class  of  evidence  we  have  referred  to  had 
Tseen  introduced  on  behalf  of  the  proponent,  and  in 
connection  therewith,  as  a  part  of  her  case,  her  counsel 
offered  to  prove  that  the  weet  before  the  testator  died 
he  had  arranged  to  have  his  will  changed  in  the  way 
it  was  changed  by  the  codicil,  and  his  declarations  on 
that  subject;  and  also  that  on  the  Saturday  previous 
to  his  death  he  informed  one  Lowell  that  he  would  like- 
to  come  to  his  office  to  mate  a  change  in  his  will,  in- 
volving the  disposition  of  two-thirds  or  three-fourths 
of  the  Judgment  referred  to.  This  evidence  was  ob- 
jected to  by  the  contestants,  and  the  court  sustained 
the  objection  on  the  ground  that  there  was  no  question 
of  undue  influence  in  the  case.  It  must  be  taken  as  a 
ruling  upon  the  merits  of  the  proposition.  Had  mere 
formal  objections  been  made,  they  might  have  been 
obviated  at  the  time.  The  question  must  therefore  be- 
deemed  to  be  fairly  raised  as  to  the  competency  and 
materiality  of  such  evidence  on  the  issue  of  the  testa- 
mentary capacity  of  the  testator..  We  think  the  evi- 
dence was  admissible  on  that  issue.  The  question  was, 
substantially,  whether  of  his  own  free  will  the  testator 
intended  to  make  the  testamentary  disposition  it  is 
claimed  he  did  make  by  his  codicil,  ahd  whether  he  was 
■  able  to  and  did  comprehend  the  nature  and  effect  of 
the  transaction  in  its  different  bearings,  including  the 
subject-matter  and  the  effect  of  the  testamentary  act 
upon  his  heirs  and  legatees  named  in  the  prior  vrill.  1 
Redfield  on  Wills  "  130,  notes.  A  testator  may  be  of 
soimd  disposing  mind  and  memory  sufficient  to  sustain 
a  will  executed  by  him,  though  the  state  of  his  health 
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und  consequent  mmtal  condition  hlbj  be  unequal  to 
'businees  transactions  of  a  more  exacting  nature;  and 
his  strength  might  hold  out  for  the  completion  of  .a 
transaction  involving  but  few  details,  and  requir- 
ing his  attention  but  a  short  time,  while  it  would 
be  insufficient  for  the  disposition  of  a  large  es- 
tate under  an  elaborate  will.  Kempsey  v.  McO-tn- 
Mis,  21  Mich.  123;  Schouler  on  Wills,  §32;  Shel- 
don V.  Dote,  1  Dem.  Sur.  613.  Certainly,  then,  in 
•determining  the  question  of  the  capacity  of  the  testa- 
tor to  understand  the  situation  in  which  he  stood  in 
relation  to  the  disposition  of  his  estate,  whether  the 
«nbject  was  new  or  familiar,  to  his  thoughts,  and  what 
his  previous  intentions  may  have  been,  as  shown  by  his 
-acts  or  declarations,  were  important  and  material  mat- 
ters for  the  consideration  of  the  jury.  It  is  said  by  an 
eminent  jui^e,  in  Harrison  v.  RoKan,  3  Wash.  C.  C.  580, 
586,  "  that  most  men,  at  dilferent  periods  of  their  lives, 
have  meditated  upon  the  subject  of  the  disposition  of 
their  property  by  will,  and,  when  called  upon  to  have 
their  intentions  committed  to  writing,  they  And  much 
less  difficulty  in  declaring  their  intentions  than  they 
would  in  comprehending  business  in  some  measure 
new."  If,  thrai,  the  testator,  in  this  instance,  contem- 
plated a  change  in  the  tenus  of  his  will,  in  view  of  an 
aeceesioD  to  his  property,  and  had  manifested  his  pur- 
pose so  to  do  a  short  time  before  his  sickness,  these 
things  would  be  material  to  be  considered  in  determin- 
ing whether  he  was  able  to  understand,  and  did  under- 
stand the  nature  of  the  business  in  which  he  was  en- 
gaged at  the  time  he  executed  the  codicil,  and  the  scope 
and  effect  of  the  transaction.  SJoan  v.  Manrell,  3  N. 
J.  Eq.  572;  Banks  v.  Ooodfelloir,  L.  E.  5  Q.  B.  567; 
Moore  v.  Moore,  2  Bradf.  Sur.  261.  It  is  well  settled 
that  the  nature  and  terms  of  the  will  itself  are  to  be 
judicially  regarded  as  an  essential  and  important  part 
■of  testamentary  capacity;  and  so,  also,  must  be  regard- 
^  its  consistency  or  inconsistency  with  the  situation, 
natural  inclinations,  and  previously  declared  intentions 
■of  the  testator.     Dinges  v.  Branson,  14  W.  Va.  103,  118; 
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In  re  Blakely's  Will,  48  Wis.  (301,  4  N.  W.  Rep.  337); 
Irish  T,  Smith,  8' Sei^.  &  R.  573.  And  this  rule  Is 
;a8t  as  applicable  in  cases  of  doubtful  capacity  from 
death-bed  sickness  as  from  other  causes.  Stctcart  v. 
Lispcnardy  26  Wend.  313;  Irish  v.  Smith,  8  Serg.  &  R. 
573.  Buch  declarations,  especially  if  recent,  iuform  the 
jury  of  the  state  of  mind  of  the  testator  when  confess- 
edly sound,  and  so  aid  in  determining  whether  the  in- 
strument is  the  product  of  the  same  will.  Thornton  v. 
Thornton,  39  Vt.  158, 159;  Woodcock  v.  Johnson,  36  Minn. 
217,  (30  N.  W.  Rep.  894.)  It  was  an  error,  therefore, 
to  exclude  the  evidence  offered.  In  view  of  another 
trial,  we  express  no  opinion  in  respect  to  the  character 
of  the  evidence  or  its  siifficiency  to  justify  the  verdict. 
In  the  probate  court  the  evidence  of  several  witness- 
es was  reduced  to  writing  in  extenso,  in  the  form  of  de- 
positions, and  signed  by  the  witnesses.  Some  of  these 
depositions  were  offered  in  evidence  entire  by  propon- 
ent, to  impeach  the  testimony  of  the  same  witnesses 
on  the  trial  in  the  district  court  but  were  rejected  be- 
cause the  proper  foundation  had  not  been  laid  therefor 
by  first  directing  the  attention  of  the  witnesses  to  the 
particular  matters  involved  in  the  supposed  contradic- 
tion, and  giving  them  an  opportunity  to  explain.  The 
objection  was  well  taken,  and  was  properly  sustained. 
The  ruling  of  the  court  is  in  accordance  with  the  set- 
tled rule  of  practice  in  this  state. 

Order  reversed. 

Soe  Jnre  JMjmaa'a  Will,  7  Am.  Prob.  Rep.  127.  supra,  and  the 
cross-referencea;  also  Schneider  v.  Manning,  6  Am,  Prob.  Rep.  372. 
and  the  croBS-references. 
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CLAFLIN    r.    CL.AF1.IN. 

Clatlln  is.  Clatlin. 


Trusts.  —  Active  Trust.  —  Accumulation  of  Fund. 
— Public  Policy. 

Tbere  Is  no  rule  of  pnbllc  policy  In  MasBactiusetta  forbidding  t&e  ac- 
ciUBulatlcHi  of  a  fund  In  the  bauds  of  an  acdve  trustee  berond  llie 
majoritj  of  the  eettwi  que  tragi. 

Appeal  from  a  decree  of  tlie  Supreme  Judicial  Court 
of  Suffolk  County. 

8.  N.  Aldrich  and  E.  G.  Mclnnes,  for  the  plaintiiT. 

Henry  Baidmn,  for  the  defeadanta 

Field,  J.  By  the  eleventh  article  of  his  will,  as  modi- 
fied by  a  codicil,  Wilbur  F.  Claflin  gave  all  the  residue  of 
his  personal  estate  to  trustees,  "to  sell  and  dispose  of 
the  same,  and  to  pay  to  my  wife,  Mary  A.  Claflin,  one- 
third  part  of  the  proceeds  thereof,  and  to  pay  my  son, 
Clarence  A.  Claflin,  one-third  part  of  the  proceeds 
thereof,  and  to  pay  the  remaining  one-third  part 
thereof  to  my  son  Adelbert  E.  Claflin,  in  the  man- 
ner foUowing,  viz.;  Ten  thousand  dollars  when  he 
is  of  the  age  of  twenty-one  years,  ten  thousand 
dollars  when  he  is  of  the  age  of  twenty-five  years, 
and  the  balance  when  he  is  of  the  age  of  thirty 
years."  Apparently,  Adelbert  E.  Claflin  was  not  quite 
21  years  old  when  his  father  died,  hut  he  some  time 
ago  reached  that  age,  and  received  $10,000  from  the 
trust.  He  has  not  yet  reached  the  age  of  25  years," 
and  he  brings  this  bill  to  compel  the  trustees  to  pay  to 
him  the  remainder  of  the  trust  fund.  His  contention  is, 
in  effect,  that  the  provisions  of  the  will  postponing  the 
payment  of  the  money  beyond  the  time  when  he  is  21 
years  old  are  void.  There  is  no  doubt  that  his  interest 
in  the  trust  fund  is  vested  and  absolute,  and  that  no 
other  person  has  any  interest  in  it,  and  the  weight  of 
authority  is  undisputed  tixat  the  provisions  postponing 
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payment  to  him  until  some  time  after  he  reaches  the 
age  of  21  years  would  be  treated  as  void  by  those  courts 
which  hold  that  reBtrictions  against  the  alienation  of 
absolute  interests  in  the  income  of  trust  property  are 
void.  There  has  indeed,  been  no  decision  of  this  ques- 
tion in  England  by  the  House  of  Lords,  and  but  one  by 
a  Lord  Chancellor,  but  there  are  several  decisions  to 
this  effect  by  Masters  of  the  Rolls,  and  by  Vice-Chan- 
cellora.  The  cases  are  collected  in  Gray's  Restraints 
on  Alien.  §  g  106-112,  and  Appendix  II.  See  Jossdyn  v. 
Josselyn,  9  Sim.  63;  Saunders  v.  Taiiftcr,  4  Beav.  115, 
and  on  appeal,  Cr.  &  Ph.  240;  Bocke  v.  Roekc,  9  Beav. 
66;  In  re  Young's  Settkment,  18  Beav.  199;  In  re 
Jacob's  Will,  29  Beav.  402;  Gosling  v.  Gosling,  H.  R.  U. 
Johns.  265;  Turnage  v.  Greene,  2  Jones  Eq.  63;  Battle  v. 
Petu-ay,  5  Ired.  576.  These  decisions  do  not  proceed 
on  the  ground  that  it  was  the  intention  of  the  testator 
that  the  property  should  be  conveyed  to  the  beneficiary 
on  his  reaching  the  age  of  21  years,  because  in  each 
case  it  was  clear  that  such  was  not  his  intention,  but 
on  the  ground  that  the  direction  to  withhold  the  pos- 
session of  the  property  from  the  beneficiary  after  be 
reached  his  majority  was  inconsistent  wiUi  the  ab- 
solute rights  of  property  given  him  by  the  will.  This 
court  has  ordered  trust  property,  to  be  conveyed  by 
the  trustee  to  the  beneficiary  when  there  was  a  dry 
trust,  or  when  the  purposes  of  the  trust  had  been  ac- 
complished, or  when  no  good  reason  was  shown  why 
the  trust  should  contintie,  and  all  the  persons  interest- 
ed in  it  were  sui  juris  and  desired  that  it  be  terminated; 
but  we  have  found  no  expression  of  any  opinion  in  our 
Teports  that  provisions-  requiring  a  trustee  to  hold  and 
manage  the  trust  property  until  the  beneficiary  reached 
an  age  beyond  that  of  21  years  are  necessarily  void  if  the 
interest  of  the  beneficiary  is  vested  and  absolute.  See 
Smith  V.  narriiiglon,  4  Allen,  566;  BoinUtch  v.  Andretr, 
8  Allen,  339;  Russell  v.  (IriiinrU,  105  Mass.  425;  Inehes 
V.  Hill,  106  Mass.  575;  Srms  v.  Clmitt;  146  Mass.  395, 
15  X.  E.  Rep.  786.  Tliis  is  not  a  dry  trust,  and  the  pur- 
]>f>sea  of  the  trast  have  not  been  accomplished  if  the 
intention  of  the  testator  is  to  be  carried  out. 
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In  Sears  v.  Choate  it  is  said:  "  Wliere  property  is  giv- 
«n  to  certain  persons  for  their  benefit,  and  in  such  a 
manner  that  no  other  person  has  or  can  hare  any  in- 
terest in  it,  they  are  in  effect  the  absolute  owners  of  it, 
and  it  is  reasonable  and  just  that  they  should  have  the 
control  and  disposal  of  it  unless  some  good  cause  ap- 
pears to  the  contrary."  In  that  case  the  plaintiff  was 
the  absolute  owner  of  the  whole  property,  subject  to  an 
annuity  of  ?10,000,  payable  to  himself.  The  whole  of 
the  principal  of  the  trust  fund,  and  all  of  the  income 
not  expressly  made  payable  to  the  plaintiff,  had  become 
vested  in  him  when  he  reached  the  age  of  21  years,  by 
way  of  resulting  trust,  as  property  undisposed  of  by  the 
wiU.  Apparently  the  testator  had  not  contemplated 
such  a  result,  and  had  made  no  provision  for  it,  and  the 
court  saw  no  reason  why  the  tmst  should  not  be  term- 
inated, and  the  property  conveyed  to  the  plaintiff.  In 
Inches  v.  HtU,  tibi  supra,  the  same  person  had  become 
owner  of  the  equitable  life-estate  and  of  the  equitable 
remainder,  and  "  no  reason  appearing  to  the  contrary," 
the  court  decreed  a  conveyance  by  the  trustees  to  the 
owner.  See  Wliall  v.  Coitrerse,  146  Mass.  345.  In  the 
case  at  bar  nothing  has  happened  which  the  testator 
did  not  anticipate,  and  for  which  he  has  not  made  pro- 
vision. It  is  plainly  his  will  that  neither  the  income 
nor  any  part  of  the  principal  should  now  be  paid  to  the 
plaintiff.  It  is  true  that  the  plaintiffs  interest  is  alien- 
able by  him,  and  can  be  taken  by  his  creditors  to  pay 
his  debts,  but  it  does  not  follow  that  because  the  tes- 
tator has  not  imposed  all  possible  restrictions — the 
restrictions  which  he  has  imposed  should  not  be  carried 
into  effect.  The  decision  in  Bank  v.  A<htm8,  133  Mass. 
170,  rests  upon  the  doctrine  that  a  testator  has  a.  right 
to  dispose  of  his  own  property  with  such  restrictions 
and  limitations,  not  repugnant  to  law,  as  he  sees  fit, 
and  that  his  intentions  ought  to  be  carried  out  unl^s 
they  contravene  some  positive  rule  of  law,  or  are 
against  public  policy.  The  rule  contended  for  by  the 
plaintiff  in  that  case  was  founded  upon  the  same  con- 
siderations as  that  contended  for  by  the  plaintiff  in  this 
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and  the  grounds  on  which  thia  court  declined  to  follow 
the  English  rule  in  that  case  are  applicable  to  this,  and 
for  the  reasons  there  given  we  are  unable  to  see  that 
the  directions  of  the  testator  to  the  trustees,  to  pay  the 
money  to  the  plaintiff  when  he  reaches  the  age  of  25 
and  30  years  and  not  before,  are  against  public  policy, 
or  are  so  far  inconsistent  with  the  rights  of  property 
given  to  the  plaintiff  that  they  should  not  be  carried 
into  effect.  It  cannot  be  said  that  these  restrictions 
upon  the  plaintiff's  possession  and  control  of  the  prop- 
erty are  altogether  useless,  for  there  is  not  the  same 
danger  that  he  will  spend  the  property  while  it  is  in  the 
hands  of  the  trustees  as  there  would  be  if  it  were  in  his 
own. 

In  Sanford  v.  Lackland,  2  Dill.  6,  a  beneficiary  who 
would  have  been  entitled  to  a  conveyance  of  trust  prop- 
erty at  the  age  of  26  became  a  bankrupt  at  the  age  of  24, 
and  it  was  held  that  the  trustees  should  convey  his  in- 
terest immediately  to  his  assignee,  as  "  the  strict  exe- 
cution of  the  trusts  in  the  will  have  been  thus  rendered 
impossible."  But  whether  a  creditor  or  a  grantee  of 
the  plaintiff  in  this  case  would  be  entitled  to  the  im- 
mediate possession  of  the  property,  or  would  only  take 
the  plaintiff's  title  sub  modo,  need  not  be  decided.  The 
existing  situation  is  one  which  the  testator  manifestly 
had  in  mind,  and  made  provision  for;  the  strict  execu- 
tion of  the  trust  has  not  become  impossible;  the  restric- 
tion upon  the  plaintiff's  possession  and  control  is,  vre 
think,  one  that  the  testator  had  a  right  to  make;  other 
provisions  for  the  plaintiff  are  contained  in  the  will, 
appnrently  sufficient  for  his  support,  and  we  see  no 
good  reason  why  the  intention  of  the  testator  should 
not  be  carried  oat.  Rus>icll  v.  Grinnrl},  105  Mass,  425; 
7'owcr  T.  CoHlnf<,  67  Iowa,  369,  25  X.  W.  Rep.  287; 
JfhoadK  V.  Rhoaih,  43  HI.  239;  Lrnf  v.  HowartJ,  89  N.  Y. 
169;  Barkinf  v.  Dosser,  15  Lea,  529;  Carmichael  v.  Thorn- 
son,  5  Cent.  Kep.  500;  Lampert  v.  Haydel,  20  Mo.  App. 
616. 

Decree  affirmed. 
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Abrogation  of  (Nmtiiiuiiigtnute.—lB  Leut  v.  Howard,  88  N.  Y. 
169,  ISl,  dud  In  the  prlndpal  case,  tbe  executors  were  dl- 
leoted  to  set  apart  and  InveHt  ten  thousand  dollars  oa  t)ond  and  mort- 
ga^  for  the  malntenanoe  of  the  testator's  daughter  during  her  minor- 
ity and  to  pay  the  income  to  her  thereafttT  during  her  life,  and  in 
case  of  her  death  before  the  death  of  bis  wife,  to  pajr  the  principal 
sum  to  tbe  latter.  Tbe  plalntlfTa  being  the  only  persons  Interested, 
united  In  asking  that  the  trust  be  extlngnlcOied.  The  court,  per 
Andrews,  C.  J.,  saJd:  "  There  are  authorities  which  hold  that  It  is 
In  the  power  of  a  court  of  equity  to  decree  the  determliiatlcm  of  un- 
executed trusts  of  this  nature,  where  the  parties  benefldally  Interested 
unite  in  the  application  (Smith  v.  Harrington,  4  Allen,  566;  Perry  on 
Trusts,  Sec  920,  and  cases  clted.)WhateTer  Tlew  may  be  takMi  of  the 
geuaul  Jmisdiction  of  courts  of  equity.  In  the  absence  of  any  statu- 
tory or  leglslatire  policy,  to  abrogate  continuing  trusts,  created  for 
the  purpose  of  providing  a  sure  support  for  the  widow  or  children 
of  a  testator,  or  other  beneficiary,  the  Indestractiblllty  of  such  tnists 
here,  by  Judicial  decree,  reaulfa,  we  think,  Irota  the  inalienable  cluir. 
acter  impressed  upon  them  by  statute-  The  beneficiaries  of  trusts 
for  the  receipt  of  the  rents  and  profits  of  land  are  prohibited  from 
assigniiig  or  disposhig  of  their  interests  (1 R.  S.  720,  Sec.  03),  and  this 
provision  is  held  to  npply,  by  force  of  other  sections  of  the  statute 
to  the  Interest  of  beneficiaries  hi  similar  trusts  of  personalty.  (Graff 
V.  Bennett,  31  N,  Y.  9,)  This  legislative  policy  cannot,  we  think,  be 
defeated  by  the  action  of  On:  court  permitting  inch  alienation,  or 
abrogating  the  trust.    (See  Douglass  v.  Cruger,  80  N.  Y.  15.)" 

In  Rossel  v.  Grinnell,  105  filass.  425,  died  in  the  principal  case, 
one  whose  "use  and  support"  a  legacy  had  been  bequeathed  In 
trust,  brought  a  bill  hi  equity  against  the  tni.stee  to  have  the  prin- 
cipal of  the  legacy  paid  over  to  him.  The  opinion  of  the  court,  per 
Chapman,  C.  J.,  was  hi  full  as  follows:  "  The  bequest  In  trust  gave 
large  discretionary  powers  to  the  trustees.  They  might  apply  not 
only  the  Income,  but  so  much  of  the  principal  as  they  might  think 
proper,  to  the  use  and  support  of  the  cestui  que  tnist,  and  the.v  were 
not  limited  to  any  particular  methods  of  making  tha  application.  In 
the  exercise  of  a  reasonable  discretion,  they  had  power  to  terminate 
the  tiTist,  If  (hey  thought  proper;  and  in  the  exercise  of  the  same 
discretion,  they  may  continue  to  hold  the  property  not  ypt  expended. 
They  do  not  seek  instructions  from  the  court  aa  to  their  duty,  and 
the  plaintiBfs  hare  no  right  to  do  so.    Bill  dlsmissetl  with  costs." 

Rhoads  V.  Rhoada,  43  HI.  239,  decided  La  1SG7.  Mr.  Justice  Breese 
delivering  the  opinion  of  the  court,  hold  that  the  trust  in  question  being 
such  a  one  as  the  testator  had  power  to  make,  should  not  be  dis- 
turbed by  the  court;  and  that  the  devisees  under  It  could  only  come 
Into  the  enjoyment  of  their  respective  shares,  In  the  mode  prcecrilted 
by  the  will;  but  that  the  time  of  payment  might  be  anticipated  so 
far  as  the  court  deemed  It  necessary  for  the  maintenance  of  the  de- 
visees, this  not  being  a  Bubverslon  of  the  will  but  only  doing  what 
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it  was  evident  from  the  will  tlie  testator  would  bave  done  if  he  bad 
been  living. 

See  also  Smith  v.  Toweiv,  6  Am.  Prob.  Bep.  688,  and  Hie  oroes- 
referunoai;  (Jenet  v.  Hunt,  6  Am.  Prob.  Kep,  477;  and  Cmlkahank  v. 
The  Home  for  the  FriendleBs,  6  Am.  Prob.  Rep.  ^0,  and  Uie  croea- 


Larmour  vs.  Rich. 
(71  Maryland,  369.) 

Vested  and  Contingent  Remainders. 

The  law  favors  the  early  vesHug  of  estates,  and  the  courts  will  s^- 
erally  adopt  the  earlier  of  two  possible  periods.  But  the  testator 
ma;  defer  ttiat  period  and  make  the  vesting  of  the  estate  depend 
upon  a  contingency;  and  when  he  has  done  so  with  reasonaUe  cer- 
tainty his  wishes  will  prevail  provided  he  does  not  transcend  the 
time  allowed  by  the  rules  of  law. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Balti- 
mone  City.     The  facts  appear  iu  the  opinion. 

D.  M.  Thomas,  for  appellant. 

Edurard  A'.  Rkli,  and  ^Vm.  S.  Bryan,  Jr.,  for  the  ap- 
pellees. 

R.  G.  Keeiie  filed  a  brief  for  Edward  M,  Barron,  (in- 
fant,) one  of  the  appellees. 

McSherry,  J. — Jacob  Myers  executed  a  last  will  and 
testament  on  the  17th  day  of  July,  1835.  By  the 
residuary  clause  lie  directed  that  all  the  rest  and  resi- 
due of  his  estate  should  be  divided  into  ten  equal  parts. 
Three  of  these  parts  he  gave  to  his  three  sons  absolute- 
ly. Ten  thousand  dollars  out  of  each  of  the  remaining 
eeven-tenths,  making  $70,000  altogethei-,  he  placed  in 
trust  for  his  seven  daughters  during  their  respective 
lives,  giving  them  merely  the  income  therefrom,  "  and 
from  and  immediately  after  the  decease  of  my  said 


D.qitizeabyG00l^lc 


seven  daughters  respectively,  then  in  trust  tliat  one  of 
said  sum  of  |10,000,  or  tlie  stocks  and  property  in 
which  the  same  may  be  vested,  shall  descend  to  aud 
become  the  property  of  their  child  or  children,  respect- 
ively, his,  her,  or  their  heirs,  executors,  admimstrators 
and  assigns,  absolutely;  if  more  than  one,  as  tenants  iu 
common,  to  be  equally  divided  between  them,  share 
and  share  alike;  the  issue  of  any  deceased  child  of  my 
said  seven  daughters,  respectively,  if  any  such  issue 
there  should  be  to  have  and  take  the  part  or  share 
the  parent  of  each  issue  respectively  would  if  living,  be 
entitled  to,  and  in  the  event  of  the  decease  of  any  of  the 
children  of  my  said  seven  daughters,  respectively,  un- 
der age  and  without  issue,  the  part  or  share  of  him, 
her,  or  them  so  dying  shall  descend  to  his,  her,  or  their 
brother  or  brothers,  sister  or  sisters,  and  in  case  it 
shall  so  happen  that  either  of  my  said  seven  daughters 
shall  depart  this  life  without  leaving  a  child  or  chil- 
dren or  descendants  of  the  same  living,  then  in  trust 
that  the  part  or  share  of  the  daughter  or  daughters  so 
dying  shall  descend  to  and  become  the  property  of  my 
surviving  children,  their  heirs,  executors,  administra- 
tors and  assigns  /orever."  By  a  codicil  he  extended 
these  trusts  to  the  whole  of  each  daughter's  share  of 
the  residuum.  There  are  other  codicils,  but  they  do 
not  relate  to  the  question  before  us.  By  a  deed  of 
trust  dated  February  15,  1840,  he  assigned  to  trustees 
certain  leasehold  property,  reserving  to  himself  a  life- 
estate  therein.  This  deed  provided  that  upon  his 
death  his  daughter,  Bebecca  A.  Miller,  should,  as  to 
one  moiety  of  the  property,  be  permitted  to  take  the 
rents  and  profits  during  her  natural  life,  "and  from 
and  immediately  after  the  decease  of  the  said  Eebecca 
A.  Miller,  then  in  trust  that  the  said  undivided  moiety 
or  equal  half  part  of  and  in  said  ground  and  premises 
shall  descend  to  and  become  the  property  of  the  chil- 
dren the  said  Rebecca  A.  Miller  now  hath,  and  the 
child  or  children  she  may  hweafter  have,  their  execu- 
tors, administrators  and  assigns,  as  tenants  in  com- 
mon, equally,  the  issne  of  any  deceased  child  of  the 
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said  Rebecca  A.  Miller,  if  any  such  issue  tliere  should 
be,  to  take  and  have  the  part  share  or  proportion  only  to 
which  the  parent  of  such  issue  would,  if  living,  be  en- 
titled; and  in  the  event  of  the  decease  of  any  of  the  chil- 
dren of  the  said  Rebecca  A.  Miller  under  age  and  with- 
out issue,  the  part,  share  or  proportion  of  him,  her  or 
them  so  dying,  shall  descend  to  and  become  the  property 
of  the  suPYlvors  or  survivor  of  them;  but  in  case  the  said 
Rebecca  A.  Miller  shall  depart  this  life  without  leaving 
a  child  or  children,  or  descendants  thereof,  living  at 
the  time  of  her  death,  or  in  case  she  should  leave  a 
child  or  children,  or  descendants  thereof,  living  at  her 
decease,  and  such  child  or  children,  and  descendants 
should  subsequently  depart  this  life  under  lawful  age 
and  without  issue,  then  to  the  use,  benefit  and  behoof 
of  the  right  heirs  of  the  said  Jacob  Myew  and  their 
assigns  absolutely."  Myers  died  in  1847.  His  daugh- 
ter, Mrs.  Miller  had  three  children,  LoTiisa  K.,  Fanny 
K.,  and  Virginia  Miller,  by  her  first  marriage;  and  one 
child,  Albert  W.  Barron,  by  her  second  marriage.  Mrs. 
Miller  died  December  9,  1888,  leaving  her  daughters, 
Fanny  K.  and  Virginia,  and  a  grandstm,  Edward  M. 
Barren,  the  son  of  her  deceased  son,  Albert  W.  Barron, 
surviving  her.  Her  daughter  Louisa  K.  married  John 
■\Vorrall  Larmour  in  1867,  and  died  a  few  weeks  after- 
wards, without  issue,  but  leaving  her  husband  surviv- 
ing her.  The  trustees  under  the  deed  and  will  having 
all  died,  Rev.  Arthur  J.  Rich  was  duly  appointed  in 
their  stead,  and  now  holds  the  entire  trust  estate. 
Upon  the  death  of  Mrs.  Miller  (a:fterwards  Mrs.  Barron) 
the  trustee  filed  a  petition  asking  the  aid  of  the  Circuit 
Court  of  Baltimore  City  in  administering  and  settling 
the  trust  estate,  and  upon  those  proceedings  the  ques- 
tion now  before  us  has  arisen.  That  question,  briefly 
stated,  is,  has  John  Worrall  Larmour,  by  reason  of  his 
being  the  surviving  husband  of  Louisa  K.  Miller,  any 
interest  in  the  property,  and  estate  disposed  of  by  the 
clauses  already  quoted  from  the  will  and  deed  of  trust. 
The  Circuit  Court  of  Baltimore  City  held  that  he  had 
not,  and  from  its  decree  this  appeal  has  been  taken  by 
him. 
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It  ia  a  perfectly  familiar  maxim  that  the  intention 
of  the  testator  when  appaxMit  on  the  face  of  his  will 
must  be  gratified  if  it  be  lawful  to  do  so.  The  same 
rule  is  applicable  to  the  ctmstniction  of  a  deed.  Obvi- 
ously the  most  simple  and  the  most  natural  way  to  as- 
certain what  a  testator's  or  a  grantor's  intention  was, 
is  to  read  what  he  has  written,  because  what  he  has 
written  was  designed  by  him  to  express  that  intention- 
It  is  true,  there  are  many  other  rules  of  construction 
to  which  resort  is  sometimes  had.  Some  of  these  have 
been  adopted  by  legislative  enactmait,  and  others  are 
the-  outgrowth  of  judicial  decisions.  But  they  are 
rarely  invoked,  except  when  the  intention  is  obscurely 
or  Inaptly  expressed.  Generally  speaking,  they  are 
not  suffered  to  defeat  a  clearly  manifested  intention; 
but  occasionally  the  intention,  though  evident,  is  made 
to  yield  and  bend  to  a  fixed  meaning  attached  to  par- 
ticular words  If  we  lay  aside,  and  put  out  of  view  for 
a  moment  these  artificial  rules,  and  read  the  language 
of  the  deed  and  will  as  it  would  strike  the  mind  of  one 
unacquainted  with  such  rules,  there  will  be  little,  if 
any,  difficulty  in  discovering  with  reasonable  certainty 
what  Jacob  Myers  actually  intended  to  do.  This  is 
permissible,  because  we  are  seeking  to  discover  what 
is  meant;  and  we  must  therefore  put  ourselves,  as 
nearly  as  possible,  in  his  place.  We  may,  for  the  sake 
of  brevity,  eliminate  the  language  pertaining  to  the 
trusts,  as  the  result  in  this  respect  will  be  precisely  the 
same.  Under  the  deed,  then,  he  reserved  to  himself 
a  life-estate  in  the  leasehold  property.  Upon  the  ter- 
mination of  that  estate  he  gave  the  rents,  issues  and 
profits  of  one-half  of  this  property  to  his  daughter  Be- 
becca  A.  MUIer,  during  her  life.  From  and  immedi- 
ately after  her  decease  he  directed  that  the  property 
itself  should  then  «  dMcend  to  and  become  the  property 
of  the  children  the  said  Rebecca  now  hath,  and  the 
child  or  children  she  may  hereafter  have;"  "the  issue 
of  any  deceased  child  *  •  •  Co  take  and  have  the 
part"  "to  which  the  parent  of  such  issue  would,  if 
living,  be  entiUed."    "If   living"   clearly  means,  "if 
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living  at  the  time  of  Mrs,  Miller's  death."  He  further 
declared — first  that  if  his  daughter  should  die  without 
leaving  a  child  or  children  or  descendants  of  the  same 
living  at  ihe  time  of  lier  death;  or,  secondly,  that  ia 
case  she  should  leave  a  child  or  children  or  descend- 
ants thereof  living  at  her  decease,  and  such  child  or 
children  and  descendants  should  eubsequently  depart 
this  life  under  lawful  age,  and  without  issue,  the  prop- 
erty should  pass  to  his  right  heire.  Certainly,  so  long 
as  Mrs.  Miller  lived,  her  children  were  to  get  nothing 
in  possession;  but  upon  her  death  the  corpus  of  the 
estate  was  to  "  descend  to  "  them  and  become  their 
property,  and  the  child  of  a  deceased  child  was  to  take 
the  share  his  paroit  would  have  taken  had  that  parent 
survived  Mrs.  Miller.  Her  death  was  fixed  by  him  as 
the  point  of  time  at  which  the  corpus  of  the  estate 
should  "descCTid  to  and  become  the  property  of"  her 
children.  This  is  the  obvious  import  of  his  words, 
apart  from  the  subsequent  contingencies  in  the  same 
sentence,  whereby  he  provided  that  his  right  heirs 
were  to  succeed  to  the  estate  in  the  event  of  those  two 
contingencies  happening.  It  was  possible,  at  the  date 
of  the  deed,  that  either  of  these  alternative  contin- 
gencies, might  have  occurred;  but  it  was  impossible, 
giving  to  his  words  their  ordinary  and  natural  significa- 
tion that  the  estate  should  "  descend  to  "  or  "  become 
the  property  of"  Mrs.  Miller's  children  or  their  de- 
scendants, in  any  event,  until  her  death.  The  will  is 
substantially  similar  though  there  is  gome  slight  difFer- 
ence  in  the  two  alternative  contingencies  which  does 
not,  however,  affect  the  question  involved  on  this  ap- 
peal. Jacob  Myers  has,  according  to  the  plain  import 
of  these  instmments,  indicated  with  reasonable  cer- 
tainty the  time  at  which  he  wished  Mrs.  Miller's  one- 
seventh  of  the  residuum  of  his  estate  under  the  will  and 
her  one-half  of  the  leasehold  property  under  the  deed 
to  vest  in  her  children,  to  "become"  their  property; 
and  that  time,  as  he  has  fixed  it,  conld  never  be  reached 
during  the  life  of  his  daughter,  Mrs.  Miller.  Hence, 
if  this  intention  of  his  is  to  prevail,  no  portion  of  the 
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estate  could  possibly  vest  in  any  child  of  Mrs.  Miller 
not  living  at  Mrs.  Miller's  death.  This  being  so,  it 
remains  to  inquire  ■whether  the  intention  thus  mani- 
fested is  in  conflict  with  any  settled  principle  of  the 
law,  or  any  paramount  rule  of  construction.  The  law, 
it  may  be  conceded,  favors  the  early  vesting  of  estates, 
and  the  Tourts  will,  as  a  general  rule,  where  there  is 
more  than  one  period  mentioned,  adopt  the  earlier  one, 
if  there  be  no  expression  or  no  intent  plainly  deduclble 
from  the  terms  used,  indicating  that  the  testator  meant 
to  select  the  latter,  and  not  the  earlier  period.  Upon 
these  principles  rest  the  decisions  in  Mcifer  v.  Eisler, 
29  Md.  28;  Taijlor  v.  Mosher,  29  Md.  443;  Fairfax  et  al.  v. 
BroKn  ct  al,  RO  Md.  50;  Crisp  Trustees  v.  Crisp  et  al,  61 
Md.  149,  and  others  of  the  same  class,  where  the  es- 
tates were  held  to  have  vested  upon  the  death  of  the 
testator,  but  the  testator  may  if  he  chooses,  fix  the 
period  of  vesting  to  suit  himself,  provided  he  does  not 
transcend  the  time  allowed  by  the  rules  of 
law.  He  may  defer  that  period  and  make 
the  vesting  of  the  estate  depend  upon  a  con- 
tingency. When  he  has  done  this  with  reasonable  cer- 
tainty, his  wishes  will  prevail  and  the  estate  will  not 
vest  nntil  the  happening  of  that  contingency.  This 
principle  underlies  the  cases  of  Engel  v.  Slate,  use  of 
Oeiger,  65  Md.  544,  5  Atl.  Rep.  249.  Straus  v.  Roat,  67 
Md.  465,  Baileij  v.  Love,  67  Md.  603,  Merc.  Trust  and 
Dep.  Co.  V.  Brottn,  71  Md.  166;  17  Atl.  Rep.  93T,  and 
Demill  v.  Reid,  71  Md.  175;  17  Atl.  Rep.  1014.  These 
cases  have  been  so  recently  decided  that  we  need  make 
no  citations  from  them.  They  completely  cover  the 
question  involved  here,  and  are,  in  our  opinion,  decisive 
of  it.  The  whole  controversy  resolves  itself  into  the 
single  inquiry  whether  the  equitable  estates  in  re- 
mainder were  vested  or  contingent  remainders?  And 
whether  they  were  the  one  or  the  other  depends  largely 
upon  whal  Jacob  Myers  intended  them  to  be.  Had  no 
future  period  been  fixed  by  him  with  reasonable  cer- 
tainty, the  law  itself  would  have  treated  the  re- 
mainders as  having  vested  upon  the  execution  and  de- 
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lively  of  the  deed  and  the  death  of  the  testator  re- 
Bpectively:  and  the  caae  would  then  hare  been  one  of 
the  class  to  which  Crisp  v.  Crisp,  and  the  others  first 
cited  belong.  But  a  future  period  having  been  fixed, 
and  the  time  of  its  occurrence  having  been  uncertain 
until  the  death  of  Mrs.  Miller,  the  remainders  were 
clearly  alternative  contingent  remainders,  or  contin- 
gent remainders  with  a  double  aspect,  as  they  are  some- 
times called:  and  so  the  case  comes  within  the  class  to 
which  those  last  noted  belong.  These  remainders  never 
vested  in  Louisa  K.  Miller,  the  wife  of  Mr.  Larm^our, 
because  she  died  in  the  life-time  of  her  mother,  before 
the  period  fixed  for  the  remainders  to  vest.  Neces- 
sarily, therefore,  her  husband  acquired  no  interest 
therein,  and  the  decree  of  the  Circuit  Court  is,  in  our 
judgment,  entirely  correct,  and  must  be  affirmed.  Each 
case  of  this  character  must,  in  a  great  measure,  be  de- 
cided on  its  own  peculiar  circumstances.  Hence  other 
cases,  where  somewhat  similar  language  has  been  con- 
strued, and  where  different  results  were  reached  in 
accordance  with  the  intentions  of  the  several  testators 
as  imderstood  or  interpreted  in  the  light  of  the  fects 
disclosed  in  those  cases,  cannot  control  the  determina- 
tion of  this  case.  The  conclusion  to  which  we  have 
come  does  not  in  any  respect  conflict  with  former  rul- 
ings of  this  court.  The  costs  of  this  appeal"  will  be 
directed  to  be  paid  out  of  the  trust-estate. 

Decree  affirmed. 

See  Weatherhead  v.  Stoddard,  5  Am.  Prob.  Rep.  284;  Glbbens  T. 
Olbbena,  6  Am.  Prob.  Rep.  92. 
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auixander  vs.  nobthwestern  masonic  ald 
Association. 

(136  nUnots,  55S.) 

Descent  and  distribution. — Life  Insurance. — 
Heirs  at  Law. — Rights  of  Wife. 

A  poller  of  Insurance,  payable  to  "  tlie  devisees  or  li^ni  at  law  "  at 
the  Insured,  Is  payable  to  his  widow  and  not  to  hts  next  of  kin, 
upon  his  dying  Intestate  leaving  no  cbUdren,— she  being  the  sole 
heir  of  his  peramtal  property  under  ReT.  St.  111.  c.  39.  Sec.  1;  and 
the  fact  that  she  was  the  beneficiary  directly  named  In  other  pol- 
Idee  of  lusDiance  on  her  husband's  life  does  not  <diange  the  rule  of 
construction. 

Appeal  from  a  judgment  of  the  Appellate  Court  for 
the  First  District.    The  opinion  discloses  the  facts, 

Cratiy  Bros.  &  Ashcraft,  for  plaintiffs  in  error.- 

E.  WaUcer,  for  defendants  in  error. 

Craig,  C,  J. — ^This  was  a  bill  of  interpleader  brought 
by  the  Northwestern  Masonic  Aid  Association,  a  cor- 
poration organized  under  the  laws  of  this  State,  in 
which  it  is  alleged  that  the  association  was  organized 
on  the  27th  day  of  June,  1874 ;  that  the  object  for  which 
it  was  formed  was  to  secure  pecuniary  aid  to  the 
widows,  orphans,  heirs  and  devisees  of  deceased  mem- 
bers; that  on  the  28th  day  of  January,  1882,  the  asso- 
ciation issued  and  delivered  to  Elijah  S.  Alexander 
three  certificates,  under  which  it  agreed  to  pay,  upon 
the  death  of  Alexander,  the  sums  therein  named, 
amounting  in  the  aggregate  to  }8,500,  to  hie  devisees 
OP  heirs  at  law.  It  is  also  alleged  that  Alexander  died 
on  the  23d  day  of  February,  1886,  leaving  no  will  or 
devisee;  that  proofs  of  death  have  been  duly  made; 
that  the  association  is  ready  and  willing  to  pay  the 
amounts  named  in  the  certificates  to  the  person  or  per- 
sons entitled  thereto;  that  Josephine  P.  Alexander, 
widow;  Willard  H.  Alexander,  father;  Eunice  L.  Alei- 
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ander,  mother;  Serotia  A.  Alexander,  sister;  Charles  E,, 
John  F.,  and  Edward  Frank  Alexander,  brothers  of  the 
deceased,  make  claim  to  the  $8,500.  The  bill  prays  that 
the  parties  named  may  be  made  defendants,  that  they 
may  interplead  and  settle  and  adjust  their  demands  and 
difTerences  between  themselves ;  that  the  fund  should  be 
distributed  by  decree  between  those  entitled  thereto. 
Josephine  P.  Alexander,  the  widow,  answered  the  bill, 
admitting,  in  substance,  all  its  material  allegations,  and 
set  up  her  claim  to  the  entire  fund  as  sole  heir  of  the 
deceased.  The  defendants  Willard  H.,  Eunice  L. 
Serotia  A.,  Charles  E.,  John  F.  Alexander  answered  the 
bill,  and  set  up  that  they  were  entitled  to  receive  five- 
sixths  of  the  fund;  and  they  deny  the  right  of  Josephine 
P,  Alexander,  as  widow  or  otherwise,  to  have  or  claim 
any  part  of  the  fund,  Edward  Frank  Alexander  an- 
swered the  bill,  and  admitted  all  the  material  allega- 
tions therein.  He  set  up  that  he  was  a  brother  of  the 
deceased,  and  prayed  that  the  court  might  make  proper 
distribution  of  the  fund,  according  to  equity.  The  ad- 
ministrators of  the  estate  of  the  deceased  filed  their 
answers,  disclaiming  all  interest  in  the  fund  as  admin- 
istrators. In  addition  to  the  facts  disclosed  by  the 
pleadings,  it  may  be  proper  to  state  that  the  associa- 
tion furnished  blanks  for  applications,  and  deceased 
made  his  application,  which  was  approved  January  28, 
1882.  The  application  contains  this  clause:  "  To  whom 
do  you  desire  the  money  to  be  paid,  in  the  case  of 
death?  State  names,  what  relatiom,  and  how  the 
money  shall  be  divided.  (Ans.)  "To  my  heirs  or  as- 
signs that  I  may  hereafter  elect,"  Three  certificates 
were  issued  on  same  day,  January  28, 1882,  each  in  like 
language  in  that  respect,  in  which  the  association  "do 
promise  and  agree  to  pay  his  devisees  or  to  the  heirs  at 
law  of  said  Alexander,"  etc.,  sums  aggregating  $8,500. 
Alexander  died  intestate  February  23, 188G,  leaving  no 
child  or  descendants  of  child.  The  Superior  Court 
entered  a  decree,  April  23, 1887,  finding  all  the  material 
allegations  in  the  bill  to  be  true,  and  that  the  "  widow 
is  the  sole  heir  at  law  to  the  personal  property  of  said 
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deceased,  and  that  said  other  defendants  have  no  right, 
title  or  interest  in  said  sum  of  money,  or  any  part  there- 
of." The  decree  of  the  trial  court  was  affirmed  in  the 
Appellate  Court. 

There  is  no  controversy  in  this  case  in  regard  to  the 
facts  which  control  the  decision  of  the  question  in- 
volved. Alexander,  the  person  named  in  the  certifi- 
cates, died  intestate,  leaving  no  child  or  descendant  of 
a  child;  but  he  left  a  widow,  father  and  mother,  one 
sister  and  three  brothers.  It  is  not  claimed,  as  we  un- 
derstand the  argument,  by  either  side,  that  the  fund  is 
assets  belon^ng  to  the  estate  of  the  deceased  which 
would  pass  to  the  administrators,  to  be  used  by  them  in 
the  payment  of  debts  and  in  the  settlranent  of  the  estate, 
but  it  is  conceded  that  the  fund  should  be  paid  to  the 
person  or  persons  named  in  the  certificates. 

The  real  question  for  determination  seems  to  be  one 
of  construction.  In  other  words,  what  does  the  con- 
tract entered  into  between  Elijah  S.  Alexander  and  the 
Northwestern  Masonic  Aid  Association  mean  ?  To 
whom,  by  the  terms  of  the  contract,  shall  the  fund  be 
paid?  In  placing  a  construction  on  the  contract  of  the 
parties,  it  must  be  remembered  that  in  the  use  of  the 
words  named  in  the  policies  it  will  be  presumed  the 
parties  had  in  view  the  disposition  of  personal  assets, 
and  not  real  property,  as  they  were  dealing  only  with 
the  disposition  of  personal  assets.  The  association,  by 
the  terms  of  the  contract,  as  stated  in  the  certificates, 
"within  sixty  days  after  receipt  of  satisfactory  evi- 
dence of  the  death  of  Elijah  S.  Alexander,"  **  do  prom- 
ise and  agree  to  pay  to  his  devisees,  or  to  the  heirs- 
at-law  of  said  Elijah  S.  Alexander  "  the  amount  therein 
named.  If  Alexander  had  executed  a  will,  and  therein 
devised  the  fund  to  a  person  or  persons  therein  named, 
such  person  or  persons,  beyond  all  doubt  would  have 
been  entitled  to  the  fund;  but,  as  no  will  was  made, 
there  are  no  devisees  to  take,  and  we  must  now  deter- 
mine what  was  intended  by  the  use  of  the  words,  "  to 
the  heirs-at-law  of  said  Elijah  S.  Alexander."  In 
Richards  v.  MiUer,  62  HI.  420,  this  court  had  occasion 
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tu  place  a  construction  on  a  clause  in  a  will  where  8ub> 
stuutially  the  same  language  was  used  as  is  contained 
in  the  certificates  under  consideration.  There  Frances 
Miller,  a  married  woman,  executed  a  will.  She  first 
directed  the  payment  of  funeral  expenses  and  debts, 
after  which  she  made  various  specific  bequests,  among 
which  was  one  of  $2,000  to  her  husband,  John  K.  Mil- 
ler. The  testatiix  then  added  a  resiiiuary  clause,  as 
follows:  "I  give,  devise,  and  bequeath  to  my  heirs-at- 
law  the  remainder  of  my  estate."  The  testatrix  died 
without  children,  or  desc-endants  of  children,  but  left 
surviviug  her  a  husband  and  brothers  and  sisters. 
During  the  settlement  of  the  estate  a  controversy  arose 
between  the  husband  and  brothers  and  sisters  of  the 
deceased  in  regard  to  the  construction  to  be  placed 
upon  the  words  "  heirs-at-law,"  as  used  in  the  residu- 
ary clause  of  the  will;  and  it  was  there  held  that  the 
words  employed  will  be  presumed  to  have  been  used  in 
their  strict  and  primary  sense,  unless  the  context 
shows  them  to  have  been  used  in  a  different  sense. 
When  not  thus  explained,  their  legal  and  technical 
meaning  will  be  enforced;  that  the  word  "heirs,"  un- 
explained by  the  context,  will  be  h'dd  to  mean  the 
I)er8on8  appointed  by  law  to  succeed  to  the  estate  in 
ease  of  intestacy.  It  is  then  said:  "Where  the  will 
gave  the  residue  of  the  estate  to  the  heirs-at-law,  un- 
controlled by  any  other  words,  the  property  must  de- 
scend according  to  the  law  of  the  place  where  it  is 
fiitujited,  and  where  the  will  is  to  be  carried  into  effect." 
"We  might  quote  more  from  the  opinion,  which  has  a 
direct  bearing  on  the  case,  but  it  will  not  be  necessary 
to  do  so.  The  couri,  in  plain  and  unmistakable  lan- 
guage, held,  that  as  the  husband  was  an  heir  under 
the  statute,  he  was  entitled  to  share  in  the  distribu- 
tion of  the  estate.  We  are  unable  to  distinguish  this 
case  from  the  one  cited  supra.  The  language  con- 
strued in  the  Miller  case  was  found  in  a  will,  while  here 
the  same  language  is  found  in  a  certificate  or  policy 
of  life  insurance.  But  that  fact  is  of  no  importance. 
The  rule  of  construction  which  should  control  in  the 
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one  case  should  also  govern  in  the  other.  The  Iud- 
guage  used  in  the  Miller  case  and  in  this  case  will  be 
found  to  be  identical.  In  the  former,  "  I  give,  devise, 
and  bequeath  to  my  heirs-at-law  the  remainder  of  my 
estate; "  while  in  the  latter  the  language  is,  "  do  prom- 
ise and  agree  to  pay  to  his  devisees,  or  to  the  heirs-at- 
law  of  said  Elijah  S.  Alexander."  It  is,  however,  said, 
the  fact  that  provision  had  been  made  for  the  widow  of 
Alexander  under  other  life  policies,  which  had  been 
made  payable  directly  to  her,  may  be  taken  into  con- 
sideration in  construing  the  certificates  of  insurance. 
It  will,  however,  be  observed  that  in  the  Miller  case 
there  was  a  special  devise  of  92,000  to  the  husband, 
and  yet  he  was  allowed  to  take  as  an  heir  ander  the 
residnary  clause  in  the  will. 

Raw$on  v.  Rawson,  52  III.  62,  is  also  a  case  involving 
the  construction  of  a  clause  in  a  will  similar  to  the 
provision  in  the  certificates.  It  provided  that  the  re- 
mainder of  the  testator's  property  should  be  distrib- 
uted to  his  heira-at-law  according  to  the  statute  of 
Illinois  in  such  case  made  and  provided.  The  testator 
left  no  children,  but  his  widow,  parents,  brothers  and 
sisters  survived  him.  The  court  held,  that  under  the 
language  used  the  widow  was  entitled  to  take  under 
the  will,  and,  among  other  things  said:  "  Our  conclusion 
is  that  as  there  is  nothing  in  the  will  calling  for  a  par- 
ticular or  special  construction  upon  the  term  '  heirs-at- 
law,'  as  used  in  the  vriU;  it  must  be  interpreted  accord- 
ing to  its  strict  technical  import;  that  heirs-at-law  are 
as  made  so  by  the  statute,  and  are  the  person  or  per- 
sons on  whom  the  law  casts  the  estate  in  case  of  in- 
testacy; that  the  widow  of  the  testator  is  within  the 
contingencies  specified  in  the  statutes,  and  is  the  heir- 
at-law  to  this  estate." 

It  is  said,  in  the  ai^iment,  by  the  use  of  the  words 
**my  heirs,"  in  the  application,  Alexander  intended  to 
designate  his  next  of  kin,  and  not  his  widow,  as  the 
persons  who  should  receive  the  amount  named  in  the 
certificates.  The  question  in  the  application,  as  here- 
tofore stated,  was  as  follows:  "To  whom  do  you  desire 
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the  mouey  to  be  paid,  is  case  of  deatli  ?  State  names 
"wliat  relations,  and  how  the  money  shall  be  dirided. 
(Ans.)  To  my  heirs  or  assigos  that  I  may  hereafter 
elect,"  We  do  not  think  there  is  anything  in  the 
answer  which  discloses  any  intention  on  behalf  of  Alei- 
a"der  to  have  the  fund  upon  his  death  to  pass  to  his 
next  of  Itin.  Indeed,  there  is  no  conflict,  as  to  the  per- 
sons named  as  beneficiaries,  between  the  clause,  in  the 
application  and  the  clause  in  the  certificates  of  insur- 
ance. Each  names  his  heirs.  The  clause  in  the  appli- 
cation throws  no  light  on  the  intention  of  Alexander 
which  is  not  found  in  the  certificates  of  insurance. 

It  is  also  claimed  that  the  words  "  heirs-at-law " 
should  be  construed  in  their  popular  sense ; 
"  that  Alexander  must  have  intended  those  persons 
who,  in  common  parlance,  are  understood  to  be  heirs — 
whom  the  mass  of  mankind  understand  to  be  heirs." 
We  do  not  concur  in  this  view.  It  is  to  be  presumed 
that  Alexander  knew  who  were  meant  by  the  words 
"heirs-at-law;"  and  when  he  accepted  a  contract  con- 
taining those  words,  in  the  absence  of  anything  in  the 
contract  manifesting  a  different  intention,  we  will  pre- 
sume that  he  adopted  the  legal  meaning  those  words 
have  when  used  in  statutes,  deeds,  and  other  instru- 
ments of  writing,  by  persons  skilled  in  the  use  of  such 
words,  dauch  t.  8t.  Jjoms  Afutual  Life  Insurance  Co., 
88  m.  252,  is  a  case  which  has  an  important  bearing  in 
r^ard  to  the  construction  to  be  placed  upon  the  words 
involved  in  this  case.  There  Gauch  obtained  a  policy 
on  his  life,  payable  to  "  his  legal  heirs  or  assigns."  lie 
died  leaving  surviving  him  a  widow  and  children.  By 
his  will  the  policy  was  devised  to  the  children.  The 
widow  renounced  the  provisions  of  the  will,  and  elected 
to  take  under  the  statute.  It  was  conceded  that  the 
policy  did  not  pass  to  the  children  under  the  will  of 
Oauch;  aud  the  question  arose,  whether  the  term 
"  legal  heirs,"  iia  used  in  the  policy,  included  the  widow. 
In  passing  upon  thig  question  it  is  said:  "In  certain 
contingencies,  brothers,  sisters,  parents,  and  even  kin- 
dred in  the  remotest  degree,  are  heirs-at-law;  but  it 
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irould  be  abHurd  in  the  extreme  to  suppose  that  an  in- 
dividual having  chUOren,  who  should  devise  his  prop- 
erty to  his '  legal  heirs,'  intended  all  his  kindred  should 
take."  The  l^al  presumption  in  such  case  would 
clearly  be,  that  he  intended  those  to  whom  the  law 
would  give  his  property,  real  and  personal,  he  dying  in- 
testate; and  hence  it  is  the  actual  capacity  of  inheri- 
tance at  the  time  of  the  death  of  the  owner  of  the  prop- 
erty, and  not  the  fact  that  a  particular  person  might 
have  inherited  from  him  under  a  state  of  facts  which 
did  not  exist,  that  determines  who  is  heir.  If,  as  held 
in  the  case  last  cited,  it  is  the  actual  capacity  of  inher- 
itance at  the  time  of  the  death  of  the  owner  of  the 
property  that  determines  who  is  heir,  no  ai^ument 
is  needed  to  establish  the  right  of  the  widow  in  the  case 
to  hold  the  fund  as  an  heir  to  the  deceased.  The  law 
of  descent  (chapter  39  of  the  Revised  Statutes,  and  in 
the  third  division  of  section  1,  "  Bules  of  Descent ")  pro- 
vides that  "  when  there  is  a  widow  or  surviving  hus- 
band, and  no  child  or  children,  or  descendants  of  a  child 
or  children,  of  the  intestate,  then,  after  the  payment  of 
all  just  debta,  one-half  of  the  real  estate,  and  the  whole 
of  the  personal  estate,  shall  descend  to  such  widow 
or  surviving  husband,  as  an  absolute  estate  forever." 
This  clause  of  the  statute  establishes  the  right  of  the 
widow  to  claim  the  fund  as  heir,  within  the  meaning  of 
the  terms  of  the  policy.  If  Alexander,  at  the  time 
the.  contract  of  insurance  was  made,  had  intended  t<j 
make  provision  for  his  parents  and  brothers  and  sisters, 
doubtless  they  would  have  been  named  as  such  in  the 
certificate  of  insurance.  It  is  unreasonable  to  suppose 
that  he  had  them  in  mind  when  the  contract  was  made, 
otherwise  they  would  have  been  mentioned  as  benefi- 
ciaries. The  provision  in  the  policy  for  the  payment  of 
the  fund  to  the  heirs-at-law  was  a  very  natural  one,  in- 
deed. "WTien  the  policy  was  obtained  Alexander  had  no 
children,  it  is  true;  but  who  can  say  that  he  did  not  in- 
tend, by  the  certificates  of  insurance,  and  by  the  use  of 
the  words  "heirs-at-law,"  to  provide  for  children  who 
might  be  thereafter  bom  unto  him  ?    Or,  in  the  event 
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that  no  living  child  op  descendant  of  a  child  should  sur- 
vive him,  then  his  widow  should  take  the  fund  as  sole 
surviviug  heir  ? 

The  judgment  of  the  Appellate  (^ourt  will  be  affirmed. 

Bailey,  J.,  having  heard  this  case  in  the  Appellate 
Court,  took  no  part  in  its  decision  here. 

See  HoUand  v.  Taylor,  6  Am,  Prob.  Bep.  536,  and.  the  luonograpbio 
note  on  changlnK  the  beneficiary  of  a  Uf«  Inaurance  policy  by  will; 
also  Bluln  t.  Phaneuf,  8  Am.  Prob.  Rep.  326,  and  Uie  crosB-referenoes. 


Mitchell  vs.  Mitchell. 

(43  Minnesota,  73) 

Testamentary  Capacity. — Undue  influence. — 
Evidence. 

In  determining  the  queMlun  of  undue  Influenee  upon  the  mind  of  a 
testator  in  dispottlnK  of  his  property  by  will,  the  frame  of  the  win 
and  the  nature  of  the  testamentaiy  dlspoeitlonfl  are  in  themaelTes 
impcrtant  evidence. 

To  constitute  imdue  Influence,  the  testator  muat  be  so  eonlTDllcd  1^ 
persuasion,  pressure,  or  fraudulent  contrivance  that  he  is  not  left  to 
act  IntelllKentiy  and  voluntarily,  but  becomes  subject  to  the  will 
or  purposes  of  others. 

A  testator  may  he  affected  by  his  prejudices  and  predllectionB  aris- 
ing from  ills  aesoclntionH  and  external  Influt^nces,  Init  if  he  is  of  suffi- 
cient lestameiitarj-  cnpndty,  he  may  nevertheleBS  dispose  of  his 
property  as  he  pleases  by  will.  If  It  be  his  own  vduntary  act 

Evidence  held  sufllcient  to  support  the  flndngs  of  the  trial  court. 

Appeal  from  an  order  of  the  District  Court  of  Steams 
County. 

n.  W.  Briicl-art,  D.  T.  Taijlor  and  IT.  C.  Robertson,  for 
appellant. 

0.  W.  Baldtriii  and  Reynolds  &  Stewart,  for  reepond- 
dents. 
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Vandebbubgh,  J.  The  will  of  James  S.  Mitchell,  de- 
ceased, was  contested  in  the  probate  court  by  his  wife, 
Margaret  Mitchell,  on  the  grounds  that  it  was  not  law- 
fully executed ;  that  the  testator  was  not  of  sound  and 
disposing  mind  and  memory;  and  that  "he  signed  the 
same  under  duress,  menace,  undue  influence,  and  fraud." 
From  the  decree  of  the  probate  court  establishing  the 
will,  and  admitting  it  to  probate,  the  contestant  ap- 
pealed to  the  district  court  of  Steams  county,  where 
the  ease  was  duly  tried  by  the  court,  no  formal  issues 
having  been  specially  framed  for  a  jury,  in  pursuance 
of  the  statute.  Upon  the  trial  of  the  case  in  the  dis- 
trict court,  the  issues  were  determined  in  favor  of  the 
proponents,  and  the  contestant  appeals.  We  have 
carefully  examined  the  record  in  the  case,  and  are  of 
the  opinion  that  the  findings  of  the  court  are  abun- 
dantly supported  by  the  evidence,  and  that  there  is  no 
ground  for  a  reversal  of  the  order  denying  a  new  trial. 
The  findings  of  fact  are  sufficient  to  cover  all  the  points 
upon  which  the  will  was  contested,  unless  a  more  speci- 
fic finding  was  necessary  upon  the  issue  of  fraud ;  but 
there  was  no  evidence  tending  to  prove  fraud,  unless  as 
appearing  in  the  evidence  relied  on  to  prove  undue  in- 
fiuence.  So  that  the  findings  as  made  are  sufficient, 
for  the  purposes  of  this  appeal,  to  protect  the  rights  of 
the  contestant;  and  all  the  evidence  in  the  case  tend- 
ing to  show  any  attempt  on  the  part  of  relatives  or 
others  to  control  the  testamentary  disposition  of  his 
property  by  the  decedent  may  properly  be  considered 
upon  the  issue  of  undue  influence. 

The  deceased  was  an  invalid,  and  the  subject  of  medi- 
cal treatment  for  a  considerable  time  before  his  death, 
and  was  nervous  and  irritable  in  consequence  of  his 
sickness;  but  the  evidence  leaves  no  reasonable  doubt 
of  his  sanity  or  testamentary  capacity  when  he  exe- 
cuted his  will.  Indeed,  the  full,  intelligent,  and  ap- 
parently candid  statements  appearing  in  the  testimony 
of  the  witnesses  to  the  will,  and  the  attorney  who 
drafted  it,  as  well  as  of  the  physicians  who  attended 
hhm,  is  very  persuasive  upon  the  question  of  the  alleged 
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undue  influence.  His  brotlier,  who  was  with  liini  dur- 
ing his  sickness,  testifies  that  before  the  will  was  made 
he  made  minutes,  at  the  request  of  the  testator,  of  the 
proposed  disposition  of  his  estate,  and  from  these  the 
attorney  prepared  a  preliminary  or  skeleton  draft  of  a 
will,  and  it  was  afterwards  read  over  to  the  testator, 
and  discussed  between  them;  and  it  appears  from  the 
testimony  that  the  plan  of  the  will  was  then  so  much 
changed,  at  his  dictation,  that  it  became  necessary  to 
prepare  a  new  one,  which  was  thereupon  done,  to  con- 
form to  the  testatoi-'B  ideas  and  wishes,  and  which  was 
read  over  to  him  three  or  four  times,  and  each  clause 
separately  and  carefully  explained  and  considered.  It 
is  sufficiently  evident  from  the  record  that  he  was  a 
person  of  intelligence,  independence  of  mind,  and 
decision  of  character,  and  that  these  characteristics 
were  retained  at  the  time  the  will  was  made;  and,  con- 
ceding that  the  property  disposed  of  was  his,  the  will, 
on  its  face,  would  not  be  deemed  so  unfair  to  contest- 
ant as  to  excite  suspicion  of  undue  influence. 

The  contestant  claims,  however,  upon  the  evidence, 
that  the  estate  held  by  him  was  largely  tlie  result  of  her 
own  earnings  and  sagacity,  and  was  in  part  received 
from  her  after  the  marriage.  It  is  also  insisted  that 
his  mind  had  become  prejudiced  against  her  through 
the  interference  and  active  influence  of  his  relatives. 
The  evidence  shows  mutual  dislike  between  her  and 
them,  and  that  there  was  distrust  on  his  part  towards 
her  in  his  last  sickness;  but  how  far  his  disposition 
towards  her  may  have  arisen  from  causes  or  differ- 
ences arising  between  themselves,  or  how  much  he  may 
have  been  affected  by  the  prejudices  of  his  relatives  {if 
at  all,)  does  not  clearly  appear.  All  these  matters,  in- 
cluding the  matter  of  the  division  and  disposition  of  his 
property  by  him,  we  may  assume  were  duly  considered 
by  the  trial  court.  There  is  evidence  in  the  case  in- 
dicating anxiety  on  the  part  of  some  of  his  relatives 
to  share  in  his  property,  but  it  is  not  olejxr  that  he  was 
influenced  by  this.  For  example,  his  brother  testifles 
that  while  he  was  absent,  receiving  medical  treatment, 
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his  mother  wrote  to  him  expi-essiug  her  wish  that  he 
would  make  his  will,  and  leave  his  homestead  to  her. 
On  being  informed  of  this,  however,  he  remarked  that 
he  had  always  intended  to  give  her  that  property. 
A  person  will  be  influenced,  in  the  formation  of  his  at- 
tachments and  prejudices,  by  his  associations,  relation- 
ships, benefits  or  injuries  received,  etc.  This  is  natural, 
and  he  may,  in  the  exercise  of  his  choice,  dispose  of  his 
property  according  to  his  predilections  thus  formed. 
But  this  alone  is  not  enough  to  warrant 
an  inference  of  such  constraint  or  control  over  his  will 
as  to  amount  to  undue  influence,  though  it  is  a  circum- 
stance proper  to  be  considered.  Horn  t.  Pullman,  73 
N.  Y.  277. 

To  constitute  undue  influence,  the  mind  of  the  testa- 
tor must  be  so  controlled  or  affected  by  persuasion  or 
pressure,  artful  or  fraudulent  contrivances,  or  by  the 
insidious  influence  of  persons  in  close  confidential  re- 
lations with  him,  that  he  is  not  left  to  act  intelligently, 
understandingly  and  voluntarily,  but  becomes  subject 
to  the  will  or  purposes  of  another.  Marx  v.  McOlynn,. 
88  y.  Y.  370.  It  is  a  testator's  privilege  to  make  such 
disposition  of  his  property  as  he  pleases;  and,  if  the 
will  is  his, — that  is,  if  it  is  the  voluntary  act  of  a  com- 
petent testator, — it  must  stand,  if  properly  executed  in 
form.  And  when  the  proponents  make  a  prima  facie 
case  of  a  valid  will,  as  in  this  instance,  the  burden  will 
rest  necessarily  upon  the  contestant  to  overthrow  such 
case,  and  establish  the  undue  influence  compUiiaed  of. 
We  may  well  doubt  whether,  in  any  aspect  of  the  case, 
the  evidence  of  the  contestant  can  be  considered  siiffi- 
cient  to  support  a  finding  in  her  favor  on  the  question 
under  consideration;  but,  as  this  case  was  determined 
after  a  full  hearing  on  the  merits,  it  is  clear  to  us  that 
the  evidence  on  this  issue  was  not  sufficiently  strong 
or  conclusive  to  warrant  as  in  setting  aside  the  decis- 
ion of  the  trial  court. 

Order  afltened. 
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See  senemllf  as  to  testameDtai?  capacity  In  rt  LAymau's  WS, 
7  Am.  Prob.  Rep.  127,  svpra,  and  tbe  crafls-references;  and  HammoDd 
V.  Uike,  T  Am.  Frob.  Rep.  146.  supra,  and  tlie  crofls-referenccs.  As 
to  undue  Influence,  see  la  re  Cahlll,  6  Am.  Prob.  Rep.  96,  and  the 
crosH-rererences. 


Giles  vs.  Anslow. 

(128  lUlnots,  187.) 

Construction. — Words  necessary  to  create  a  fee. 
— Pkecatory  trusts. 

When  there  1b  an  nbsolute  power  of  dlspoeal  with  the  conQilenoe  ex- 
pressed that  the  donee  will  dJuipoee  of  the  property  according  to  the 
testator's  wishes,  none  being  expressed,  there  Is  no  trust 

Appeal  from  a  decree  of  the  Circuit  Court  of  Taze- 
well County.    The  facts  appear  in  the  opinion. 

B.  S.  PretUjman,  for  plaintiffe  in  error. 

A.  B.  Sawyer  &  Wm.  Don  Mau8,  for  defendants  in 
error. 

Shope,  J.  This  bill  was  filed  for  the  purpose  of  ob- 
taining a  construction  of  the  last  will  and  testament 
of  Richard  Anslow,  deceased.  It  may  be  premised 
that  whatever  estate  was  devised  was  subject  to  the 
payment  of  the  testator's  lawful  debts. 

The  portion  of  the  will  involved  in  this  construction, 
and  necessary  to  an  understanding  of  what  will  fol- 
low, is:  *'  To  my  beloved  wife,  Mary  Anslow,  I  do  give 
and  bequeath  all  of  which  I  die  possessed,  both  real 
and  personal.  My  real  estate  so  far  as  now  known,  is 
described  as  follows:"  [here  follows  a  description  of 
lands.]  "and  I  do  hereby  appoint  her  (my  beloved 
wife)  my  sole  executor,  who  is  to  enter  upon  and  dis- 
charge said  duties,  without  giving  of  bond,  and  free 
from  all  restraint.     It  is  further  my  will,  that  in  case 
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of  the  death  of  my  wife,  Mary,  before  the  settleineut 
of  my  estate,  that  my  property,  of  which  I  die  pos- 
sessed, shall  be  equally  divided  between  my  two 
nephews,  Edward  Charles  Giles  and  Richard  A.  Giles. 
I  have  full  confidence  in  my  beloved  wife,  Mary,  that 
she  will  do  what  is  best  and  proper  with  my  effects, 
and  that  she  would  do  with  my  property  the  same  as 
I  would  wish  to  have  done — that  she  will  take  care  of 
the  proceeds.  She  is,  by  this  gift,  free  from  all  restraint 
to  do  as  may  seem  to  her  best  and  proper." 

The  settlement  referred  to,  which  should  operate  to 
defeat  the  devise  to  the  wife,  was  a  settlement  or  ad- 
justment of  the  estate  in  due  course  of  administration 
in  the  probate  court.  The  clause  "that  in  case  of 
the  death  of  my  wife,  Mary,  before  the  settlement  of 
my  estate,"  can  refer  to  nothing  other  than  the  adjust- 
ment of  the  affairs  of  the  estate,  by  which  its  debts  are 
paid,  its  credits  collected,  and  the  residue  distributed  to 
the  persons  entitled  to  take  the  same  under  the  will.  (Calk- 
ins' Ear.  V.  Smith  et  al,  11  Mich.  409,  1  N.  W.  K^'p.  1048) 
To  enable  the  widow  to  thus  settle  the  estate,  she  was 
made  sole  executrix,  and  was  authorized  to  enter  upon 
the  discharge  of  her  duties  as  executrix,  "  free  from 
all  restraint."  The  settlement  of  the  estate  in  her  life- 
time was  a  condition  upon  which  the  devise  to  her  de- 
pended. Until  such  settlement  it  must  remain  uncer- 
tain what  amount  was  devised.  It  might  be  necessary 
to  make  sal^  of  the  lands,  or  some  part  of  them,  to  ad- 
just claims  against  the  estate.  "When,  however,  the 
administration  was  completed  and  closed,  her  rights 
became  fixed  and  determined.  If  made  during  her  life- 
time she  took  the  estate  absolutely;  if  not,  it  went  to 
the  nephews  named.  The  bill  alleges  her  appointment 
as  executrix  by  the  proper  court,  the  due  adminis- 
tration of  the  estate,  final  settlement,  and  discharge 
of  the  executrix  by  the  court.  The  decree  finds  the 
allegation  of  the  bill  to  be  true.  There  being  no  bill 
of  exceptions  or  certificate  of  evidence  preserving  the 
evidence  heard  by  the  trial  court,  and  it  appearing  by 
recitals  iu  the  decree,  that  the  cause  was  heard  upon 
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"  the  proofs,  oral  and  dociimeiitary,  offered  by  the  com- 
plainant  ou  the  hearing,"  it  must  be  assumed  that  a 
final  settlement  of  the  estate  had  been  made  prior  to 
the  filing  of  the  bill  herein,  and  in  the  lifetime  of  Mary 
Anslow,  Tvidow  of  the  testator. 

The  thirteenth  section  of  the  Conveyance  act  provides: 
"  Every  estate  in  land  which  shall  be  granted,  conveyed^ 
or  devised,  although  other  words  heretofore  necessary  to 
transfer  an  estate  of  inheritance  be  not  added,  shall  be 
deemed  a  fee-simple  estate  of  inheritance,  if  a  less  es- 
tate be  not  limited  by  express  words,  or  do  not  appear 
to  have  been  granted,  conveyed,  or  devised  by  construc- 
tion or  operation  of  law."  Under  this  statute  the  first 
clause  of  the  will  before  us  is  clearly  sufficient  to  in- 
vest the  widow  with  an  absolute  estate  in  fee,  and  we 
must  hold  that  she  took  such  an  estate,  unless  the  sub- 
sequent clauses  of  the  will  show  a  contrary  intention. 
The  intention  of  the  testator,  which  must  govern,  is 
to  be  ascertained  from  the  whole  will.  If  it  was  in- 
tended that  a  less  estate  should  be  taken  by  the  wife,  it 
is  wholly  immaterial  in  what  part  of  the  will  such  in- 
tention is  manifested.  It  is,  however,  the  disposition 
of  courts  to  adopt  such  a  constmction  as  will  give  an 
estate  of  inheritance  to  the  first  donee.  Leiler  v.  Sftcp- 
ard,  85  HI.  243;  Sherman  v.  Wooster,  26  Iowa,  277;  1 
Kedf.  Wills  (3rd  ed.)  421,  422.  When,  therefore,  the 
fee  is  devised  by  a  clause  or  clauses  of  a  will ,  and  other 
portions  or  clauses  are  relied  upon  as  limiting  or  quali- 
fying the  estate  thus  given,  they  should  be  such  as 
show  a  clear  intention  on  the  part  of  the  testator  to 
thus  limit  or  qualify  the  estate  granted.  Such  an  in- 
tent should  clearly  and  xmequivocally  appear.  See 
Walker  v.  Prichard,  121  111.  221,  12  N.  E.  Rep.  336; 
Jmea  v.  Jonex,  124  111.  254,  15  N.  E.  Kep.  751. 

The  clause  of  the  will,  devising  the  estate  to  the  two 
nephews  of  the  testator  in  the  event  of  the  death  of 
the  widow  before  the  settlement  of  the  estate,  cannot 
be  held  in  any  manner  to  affect  the  devise  to  the  widow. 
The  devise  to  the  nephews  was  contingent,  depending 
on  the  happening  of  an  event,  which,  by  the  settlement 
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of  the  estate  during  the  lifetime  of  the  widow,  became 
impossible.  Upon  final  settlwnent  of  the  estate  in  the 
county  court  the  devise  to  the  widow  ceased  to  be  con- 
ditional, and  the  condition  on  which  the  nephews 
were  to  talte  failed. 

The  clause  of  the  will  following  the  provision  for  the 
disposition  of  the  estate  upon  the  death  of  the  widow 
before  the  settlement  of  the  estate,  is  relied  on  as  limit- 
ing the  estate  of  the  wife  to  her  life,  and  as  creating  a 
trust  in  the  lands  devised  in  favor  of  the  nephews. 
There  can  be  no  donbt  that  a  trust  may  be  thus  im- 
pressed upon  the  subject  of  the  devise,  but  an  intent  to 
create  the  trust  must  clearly  appear.  If  the  intention 
of  the  testator  be  doubtful,  precatory  words  will  not 
be  construed  into  a  declaration  of  a  trust.  (Theob. 
Wills,  379.)  It  is  there  said:  "Therefore  mere  ex- 
pressions of  a  desire  that  the  donee  will  be  kind  to, 
{Bvggins  v.  Yates,  9  Mod.  122;  8  Vin.  Abr.  72  pi.  27,)  re- 
member, [Bardsicell  v.  Bardmell,  9  Sim.  319,)  consider, 
{Sale  V.  Moore,  1  Sim.  534,)  deal  justly  by,  {Pope  v.  Pope^ 
10  Sim.  1,)  educate  and  provide  for,  {Mmnah  v.  Whit- 
bread,  17  Beav.  299;  Winch  v.  Bruttm,  14  Sim.  379; 
Fox  V.  Fox,  27  Beav.  301,)  or  do  justice  to  {Ellis  v.  ElliSy 
23  Wkly.  Rep.  382)  a  certain  class  of  persons,  will  raise 
no  trust." 

In  the  absence  of  words  showing  a  contrary  intent, 
a  gift,  whether  of  land  or  perstmal  property,  will  be 
presumed  to  be  absolute,  and  before  it  will  be  held  to 
be  in  trust  it  must  be  clear  that  the  testator  intended 
the  property  bequeathed,  or  some  part  of  it,  to  be  ap- 
plied by  the  donee  for  the  purpose  of  the  trust;  and 
this  is  to  be  determined,  as  before  stated,  from  a  con- 
sideration of  the  entire  will,  and  the  circumstances 
and  condition  of  the  estate  devised.  So  the  fact  that 
personal  property  was  included  in  the  devise  to  the 
wife,  and  was  expected  by  the  testator  to  go  with  the 
real  estate  to  her,  may  he  considered  as  indicative  of 
an  intent  to  give  her  an  absolute  estate  in  the  land. 
Hawk.  Wills,  131,  and  cases  cited;  LeUer  v.  Sheppard^ 
tupra. 
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The  author  already  quoted  from  {page  381)  states 
the  doctrine  in  respect  ot  the  creation  of  trusts,  as  fol- 
lows: "No  trust  will  be  implied  from  precatory  words 
(a)  where  the  donee  may,  at  his  discretion,  apply  tlie 
property  to  other  purposes,  (Lefroy  v.  Flood,  4  Ir.  Ch.  1 ; 
Curtis  V.  Rippon,  5  Madd.  434;  House  v.  Howte,  23 
Wkly.  Rep.  22;  Ex  parte  Payne,  2  Younge  &  C.  636;) 
(6)  or  where  there  is  an  express  direction  that  the  do- 
nee's absolute  interest  is  not  to  be  curtailed,  Huskinson 
v.  Bridge,  15  Jur.  738;  Eaton  t.  Watts,  L.  R  4  Eq.  151;) 
(c)  where  the  precatory  words  are  stated  not  to  be 
obligatory,  (Young  t.  Martin,  2  Younge  &  C.  Ch.  582; 
Shepherd  v.  Nottidge,  2  Johns.  &  U.  766;  Cole  v.  Hams, 
L.  R.  4  Ch.  DiT.  238;)  (d),  or  where  the  donee  ia  to  take 
free  and  unfettered,  (Meredith  v.  Hencage,  1  Sim.  542; 
Hoy  T.  Master,  6  Sim.  568;  White  v.  Briggs,  15  Sim.  33.*^ 

In  Jarm.  on  Wills  (page  388)  it  is  thus  stated:  "  And 
when  the  words  of  a  gift  expressly  point  to  an  absolute 
enjoyment  by  the  donee  himself,  the  natural  construc- 
tion of  subsequCTit  precatory  words  is,  that  they  ex- 
press the  testator's  brfief  or  wish  without  imposing  a 
trust.  Thus,  in  Meredith  v.  Heneage,  1  Sim.  542,  where 
the  testator,  after  having  given  his  real  and  personal 
estate  in  the  fullest  terms  to  his  wife,  declared  that  he 
had  devised  the  whole  of  hia  real  and  personal  estate 
to  his  wife  unfettered  and  unlimited,  in  full  confidence, 
and  with  the  firmest  persuasion  that  in  her  future  dis- 
position and  distribution  thereof  she  would  distinguish 
the  heirs  of  his  late  father  by  devising  and  bequeath- 
ing the  whrfe  of  his  said  estate,  together  and  entire,  to 
such  of  his  said  father's  heirs  as  she  might  think  best 
deserved  her  preference,  it  was  held  that  the  wife  was 
absolutely  entitled  for  her  own  benefit,  Lord  Eldon 
considering  that  the  testator  intended  to  impose  a 
moral,  but  not  a  legal,  obligation  on  his  wife,  for  which 
he  relied  much  (as  did  also  Lord  Redesdale,)  on  the 
words  "  unfettered  and  unlimited."  Bee,  also,  2  Story, 
Eq.  Jur.  §  1070. 

The  rule  stated  in  2  Redf.  WUls,  418,  as  follows:  "It 
seems  clear  that,  when  the  expression  of  request  or  de- 
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aire  in  the  will  is  ever  so  strong,  it  will  not  be  construed 
to  create  a  trust  for  others,  when  the  will  contains  an 
expression  that  the  devisee  is,  nevertheless,  to  be  free 
to  act  in  his  own  discretion." 

The  clause  relied  on  in  this  case  as  containing  such 
precatory  words  as  will  create  a  trust,  is  as  follows: 
"  I  have  full  faith  and  confidence  in  my  beloved  wife, 
Mary,  that  she  will  do  what  is  best  and  proper  with  my 
effects,  and  that  she  would  do  with  my  property  the 
same  as  I  would  wish  to  have  done, — that  she  will  take 
care  of  the  proceeds."  For  whose  benefit  did  he  ex- 
pect her  to  manage  the  estate  and  take  care  of  the  pro- 
ceeds of  the  property?  Manifestly  for  her  own  benefit, 
and  guard  against  improvidence  and  consequent  desti- 
tution and  want.  There  is  not  the  slightest  intimation 
that  such  care  was  to  be  exercised  in  the  interest  of 
any  other  beneficiary.  No  proviaion  ia  made  in  favor 
of  the  nephews,  or  any  other  person,  after  the  estate 
should  have  vested  in  the  widow.  The  clause  last 
quoted  is  immediately  followed  by  the  words:  "She 
is,  by  this  gift,  free  from  all  restraint  to  do  as  may 
seem  to  her  best  and  proper."  The  testator  had  pre- 
viously left  her  "free  frtHu  all  restraint,"  in  the  dis- 
cha^e  of  her  duties  as  executrix  of  his  will.  She  was 
to  be  free  from  all  restraint,  in  the  settlement  of  the 
estate,  and  she  was  left  free  from  all  restraint  to  do 
with  the  subject  of  the  "  gift "  as  might,  in  her  discre- 
tion, seem  best  and  proper.  No  desire  or  even  recom- 
mendation is  expressed  that  she  should  make  any  dis- 
position of  any  part  of  the  proceeds  of  the  estate  to 
or  for  the  nephews,  or  to  any  other  person  or  use,  or 
the  expression  of  a  desire  that  they  should  have  a 
claim  on  her  bounty  or  generosity.  It  is  difficult  to 
imagine  that  there  is  here  any  precatory  words  em- 
ployed expressing  a  wish  that  the  nephews  should  re- 
ceive any  portion  of  the  estate  of  the  testator  after  it 
became  vested  in  the  first  devisee,  or  that  they  should 
become  the  objects  of  her  bounty.  "  Where  there  is 
an  absolute  power  of  disposal,  with  the  confidence  ex- 
pressed that  the  donee  will  dispose  of  the  property  ao< 
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cording  to  the  testator's  Tvislies,  where  none  are  ex- 
pressed, there  is  no  trust."  (Theod.  Wills,  380,  and 
cases  cited.)  There  is  no  limitation  expressly  creating 
a  life-estate  in  the  wife  of  the  testator.  Nor  is  there 
a  limitation  over  for  the  benefit  of  the  nephews,  either 
express  or  that  arises  by  implication  from  the  language 
employed.  (Hamlin  t.  Express  Co.,  107  111.  448.)  By 
the  first  clause  of  the  will  the  absolute  estate  in  the 
property  is  devised  to  the  wife,  and,  apparently  to  pre- 
Tent  any  mistake  or  misapprehension  arising  from  the 
clause  inserted  in  respect  of  the  disposition  of  the  es- 
tate upon  her  death,  before  final  settlement,  she  is,  by 
the  last  clause,  given  absolute  dominion  and  control 
over  it.  She  is  freed  from  all  restraint  in  the  use  of 
the  gift,  or  in  doing  with  it  as  she  should  see  proper. 
In  other  words,  she  was  first  given  the  property  ab- 
solutely and  in  fee,  upon  the  happening  of  the  event  of 
a  settlement  of  the  estate  during  her  life,  and  then, 
upon  the  contingency  of  its  vesting  in  her,  she  is  left, 
"unlimited  and  unfettered"  in  the  dominion,  control 
and  disposition  of  the  estate.  The  case  clearly  falls 
within  the  rule  announced  by  the  authorities  cited,  and 
the  principal  devisee,  the  wife  of  the  testator,  upon  the 
settlement  of  the  estate,  took  absolutely  the  property 
remaining.  We  are  not  justified  in  creating  a  limita- 
tion upon  a  devise  to  the  wife  by  construction;  nor,  in 
our  opinion,  does  any  such  limitation  arise  by  implica- 
tion from  the  language  of  the  will.  We  are  of  opinion 
that  the  circuit  court  decided  correctly,  and  that  its  de- 
cree shoiild  be  affirmed,  which  is  accordingly  done. 

Decree  affirmed. 

See,  as  to  precatory  trusts,  Colton  v.  Ckdtfln,  6  Am.  Prob,  Rep.  11 
and  the  monographic  note  and  crDSS-referencee;  also  Bills  v.  Klls,  7 
Am.  Prob.  Rep.  1S5,     euprO'    ' 
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Succession  of  DAUTERrvB. 

(3S  Louisiana  Annual,  1092.) 

Nuncupative  Will.  —  WixNBSSEa  —  Compbtenct.  — 
Ignorance  of  Contents. 

A  TriU  executed  Id  tbe  countiTt  and  purporting  to  be  a  nuncupaUTO 
teetament  under  private  eliniature  in  tbe  presence  of  tbre«  wlt- 
neases  only,  one  of  whtmi  did  not  understand  tbe  language  in  wUch 
the  testator  expressed  himself,  and  the  will  was  drawn  up,  is  luTalld. 

A  nuncupative  will  under  pHrate  slgtiature,  exMnt«d  before  two  com- 
petent witnesses  only,  is  Invalid. 

TThe  law  disqualifies  as  witness  to  a  testament  a  person  who  Is  deaf. 
A  wltne^^  who  does  not  understaud  the  language  in  which  the  wQI 
is  dictated  and  written  down  Is  Intellectually  deaf,  and,  practically, 
is  as  though  he  had  not  attended  at  ail. 

Hie  circumstance  that,  wiiUe  It  was  being  dictated,  what  was  then 
said  bad  been  translated  to  that  witness,  does  not  supply  the  want 
of  knowledge  of  Uie  latter. 

Appeal  from  a  judgment  of  the  District  Court  of  the 
Parish  of  St.  Bernard. 

Sambola  &  Ducros,  for  appellant. 

R.  T.  Beauregard  and  B.  Chiapella,  for  the  appellees. 

BERKfUDEZ,  C.  J.  This  is  an  appeal  from  a  decree 
ordering  the  execution  of  the  will  of  the  deceaseid,  as 
"beiDg  in  the  nuncupative  form,  tmder  priyate  signa- 
ture. 

The  objections  urged  against  its  ralidity  are:  That 
it  was  executed  in  the  presence  of  fhree  witnesses  in 
the  coimty,  where  more  could  have  been  obtained,  and 
thai  one  of  those  witnesses  neither  understood  nor 
spoke  the  PYench  language,  in  which  the  will  was  fram- 
ed. 

It  is  unnecessary  to  pass  upon  the  first  objection. 

As  to  the  second,  it  is  fatal  to  the  validity  of  the  will. 
The  evidence  conclusively  shows  that  the  witness  Main 
did  not  understand  or  speak  the  French  language.  It 
is,  however,  contended  that  as  the  will  was  translated 
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to  him  in  English,  by  another  witness,  while  the  testa- 
tor was  uttering  his  intentions — this  ceremony  supplies 
the  absence  of  knowledge  of  the  language.  There 
might  be  some  plausibility  in  the  retort  had  the  will 
been  translated,  not  only  at  the  time  it  was  being 
taken  down,  but  also  when  it  was  read  to  the  testator, 
if  he  understood  the  English  language;  but  it  does  not 
appear  that  this  was  done.  The  law  is  emphatic.  It 
disqualifies  a  person  who  is  deaf  as  a  witness  to  testa- 
ments, and  it  exacts  that  its  requirements,  touching 
the  formalities  to  which  wills  are  subjected,  be  strictly 
observed,  under  pain  of  nullity.  Rev.  Civil  Code,  1591, 
1595.  Under  the  Roman,  the  French  and  the  Spanish 
law,  knowledge  of  the  language  in  which  the  will  is  dic- 
tated and  written  down  is  deemed  indispensable  for 
the  validity  of  the  will,  when,  to  be  valid,  it  must  have 
been  executed  in  the  presence  of  witnesses.  Malkel- 
dey,  §  642;  1  Febrero,  No.  12  and  16;  4  Marcade,  42;  5 
Toullier,  No.  393;  9  Duranton,  113,  No.  79;  Saintespes 
Lescot  Donat.  p.  97,  No.  1,038;  2  Mourlon,  No.  785;  21 
Demolombe,  No.  196,  197,  251;  13  Laurent,  No.  268; 
Merlin  to.  Test    {Quest,  de  Droit,)  XVII.,  art  2. 

In  Hebert  v.  Hebert,  11  La.  364,  and  Beaua:  v.  Qai- 
luaaeattx,  14  La.  Ann.  233,  in  this  state,,  it  has  been  held 
that  a  witness  who  does  not  understand  the  language 
in  which  the  will  is  couched  is  incompetent,  and  the 
testament  is  a  nullity. 

Had  the  witness  Main,  in  the  instant  case,  when  in- 
terrogated, been  asked  to  state  his  knowledge  of  the 
contents  of  the  will,  as  acquired  from  the  reading  onJy^ 
and  not  from  the  translation,  whatever  it  be,  previous- 
ly made  to  him,  assuredly  he  would  have  remained  per- 
fectly dumb.  From  a  legal  standpoint,  he  was  intel- 
lectually deaf,  and  disqualified  from  service.  It  is  ap- 
parent that  it  was  impossible  for  him  to  have  compared 
the  translation  in  English  with  what  was  read  in 
French,  and  that,  as  to  him,  the  will  was  no  more  read 
than  if  he  had  not  been  at  all  in  attendance.  It  does 
not  appear  that  the  testator  understood  the  En^lsh 
language,  and  that  he  was  on  that  account  able  to  as- 
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certain  whether  the  tranBlation  was  or  was  not  faith- 
ful. 

While  fully  appreciating  the  utterance  ot  our  im- 
mediate predecessors  touching  the  sacredness  of  the 
will  of  the  departed  donees,  which  should  be  respected 
as  their  graves,  (30  Ann.  217)  we  cannot  say  that  the 
ceremonies  obserred  at  the  making  of  what  is  termed 
the  will  of  the  deceased  hare  impressed  upon  it  a  sanc- 
tity which  shields  it  from  the  assault  now  made,  and 
we  are  driven  to  the  necessity  of  declaring  that,  one 
of  the  three  subscribing  witnesses  being  incompetent, 
the  ceremony  has  taken  place  before  two  witnesses 
only,  whUe  the  law  imperiously  requires  that  three,  at 
least  should  att^t  its  execution. 

The  pretended  will  must,  therefore,  be  considered  as 
having  never  been  made,  and  having  no  legal  existence. 

It  is,  therefore,  ordered  and  decreed  that  the  judg- 
ment appealed  from  be  reversed,  and  that  the  applica- 
tion for  the  probate  and  execution  of  the  will  be  re- 
jected,  with  costs  in  both  courts. 

See  CajroU  t.  Bcntubm,  5  Am.  Prob.  Bep.  38&,  and  monogmphlo  note. 


Nelson's  Will. 
Stockton  vs.  Thorn. 

<3g  liOimeBota,  204.) 

Undue  Influence. — Evidence.  —  Experts.  —  Revo- 
cation OF  Former  Wills. 

The  fact  tbat  a  person  who  bad  made  two  wtlla,  diTldtng  his  property 
between  lila  wUe  and  his  Bister,  within  a  tew  days  after  making  the 
second,  and  oftr r  eeTeral  days  of  very  severe  IllncsB  of  which  he  died 
In  a  few  hours,  made  another  will  reroblng  those  made  before,  and 
leaving  all  his  property  to  his  wife,  (no  reason  being  apparent  for 
the  change  in  the  dlspoeltlcni  of  his  property,)  Is  not.  In  the  absence 
of  any  other  evidence  of  nodue  Influence,  sufficient  to  require  tbft 
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Iflsiie  ot  imdne  Influence  on  the  port  of  the  wife  to  be  sabmltted 
to  the  Jiuy. 
The  question  whether  a  change  hi  a  testator's  iUe-long  porpoee  to 
provide  for  a  sister,  occnrrliig  upon  his  deatb-bed,  and  without  ap- 
parent motive  or  reason,  and  unexplained.  Indicates  any  change  in 
his  inteUect,  Is  not  one  for  the  opinion  of  experts. 

Appeal  from  a  judgment  of  the  Diatrict  Court  of 
Hennepin  County. 

Flaiidrav,  Squires  &  Ciifchcon,  for  appellants. 

WU^n  &  Lawrence  for  respondent 

GiLFlLLAN,  CJ.  In  January,  1886,  the  will  of  the  late 
CoL  Anderson  D.  Nelson  was  presented  for  probate  in 
the  probate  court  of  Hennepin  county.  The  sister  of 
deceased,  Mrs.  Matilda  J.  Stockton,  and  John  M.  Stock- 
ton, her  husband,  appeared  and  contested.  The  pro- 
bate court  havinf?  allowed  the  will,  the  contestants  ap- 
pealed to  the  district  court,  where,  after  a  trial  before 
a  jury,  the  allowance  and  order  of  the  probate  court  was 
affirmed,  and  from  the  judgment  of  the  district  court 
the  contestants  appeal  to  this  court. 

For  the  purpose  of  trial  in  the  district  court,  three 
issues  were  prepared:  First,  as  to  the  actual  doe  ex- 
ecution of  the  will;  second^  as  to  soundness  of  mind 
and  competency  to  make  a  will  on  the  part  of  the  de- 
ceased at  the  time  it  purports  to  hare  been  signed; 
third,  as  to  whether  deceased  was  induced  or  procured 
to  sign  the  will  by  threats,  fraud,  or  oppression,  or  by 
the  use  of  any  undue  influence.  After  the  evidence  was 
all  in,  it  being  full  and  uncontradicted  that  deceitsed 
executed  (in  fact)  the  will,  the  court  directed  the  jury 
to  find  on  the  first  issue  in  the  affirmative.  No  excep- 
tion is  made,  and  none  could  be  to  that.  As  to  the  third 
issue,  the  court,  being  of  opinion  that  there  was  no 
<>vidence  to  sustain  a  verdict  in  the  affirmative  upon  it, 
directed  the  jury  to  find  in  the  negative.  The  propriety 
of  that  directicm  is  made  one  of  the  questions  on  this 
iippeal.  The  second  issue  was  fully  submitted  to  the 
juiy  for  them  to  find  upon  it;  and  they  found  that  de- 
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ceased  was,  at  the  time  the  will  purports  to  have  been 
signed,  of  sound  and  disposing  mind  and  memory,  and 
competent  to  make  a  will. 

Upon  a  careful  examination  of  the  evidence  in  the 
case,  we  do  not  find  any  upon  which  a  verdict  that  the 
deceased  was  induced  to  execute  the  will  by  threats, 
fraud,  oppression,  or  undue  influence  would  be  permit- 
ted to  stand.  "  That  is  undue  influence  which  amounts 
to  constraint;  which  substitutes  the  will  of  another  for 
that  of  the  testator.  It  may  be  either  through  threats 
or  fraud;  but,  however  exercised,  it  must,  in  order  to 
avoid  a  will,  destroy  the  free  agency  of  the  testator 
at  the  time  when  the  instrument  was  made."  Conley 
V.  'Nailor,  118  U.  S.  127  (6  Sup.  Ct  Rep.  1001.)  It  is  «  a 
coercion  produced  by  importunity,  or  by  a  silent  resist- 
less power  which  the  strong  will  often  exercises  over 
the  weak  and  infirm,  and  which  could  not  be  resisted, 
80  that  the  motive  was  tantamount  to  force  or  fear." 
Children's  Aid  Society  v.  Loverldfje,  70  N.  Y,  387.  These 
two  quotations  give  as  good  an  idea  of  what  is  not  easi- 
ly defined,  "  undue  influence,"  as  any  we  find.  Merely 
urging  considerations  of  gratitude,  love,  esteem,  affec- 
tion, or  charity,  so  that  the  mind  of  the  testator  is  left 
free  to  act  and  arrive  at  its  own  conclusions,  is  legiti- 
mate. These  motives  are  entitled  to  their  proper 
weight,  and  it  is  for  the  testator  to  determine  how  far 
they  shall  influence  him  in  disposing  of  his  property. 
To  make  a  case  of  undue  influence,  the  will  must  ex- 
press the  mind  and  intent  of  some  one  else,  and  not  of 
the  testator.  From  the  nature  of  the  case,  the  evi- 
dence of  undue  influence  will  generally  be  mainly  cir- 
cumstantial. It  is  not  usually  exercised  openly,  in  the 
presence  of  others,  so  that  it  may  be  directly  proved. 
But  the  circnm9tance«  relied  on  to  show  it  must  be 
such  as,  taken  altogether,  point  unmistakably  to  the 
fact  that  the  mind  of  the  testator  was  subjected  to  that 
of  some  other  person,  so  that  the  will  is  that  of  thie  lat- 
ter, and  not  of  the  former;  mere  ground  of  conjecture 
or  guess  is  not  enough. 

In  this  case  the  only  person  as  to  whom  there  could 
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be  anj  pretext  for  charging  undne  influence  over  the 
testator  was  proponent,  the  wife  of  the  testator.  The 
facts  relied  on  are,  stating  them  briefly,  these:  The 
testator,  an  officer  of  the  army,  lived  to  the  age  of  57 
without  being  married  In  1876  he  married  the  pro- 
ponent, thMi  at  the  age  of  27.  The  evidence  indicates- 
that  their  married  life  was  happy.  He  had  acquired 
considerable  property,  consisting  mainly  of  real  es- 
tate lying  in  Minneapolis  and  near  St.  Paul.  He  had 
,  always  been  very  fond  of  his  sister,  Mrs.  Stockton,  and 
of  her  husband  and  children,  and  for  many  years  had 
been  very  generous  towards  them,  providing  th^n  from 
time  to  time  with  money  to  a  lai^e  amount  in  the  ag- 
gregate, interesting  himself  in  the  education  of  the 
children,  and  expressing  an  intention  to  provide  for 
their  future.  His  affection  for  and  interest  in  the  wel- 
fare of  his  sister  and  her  family,  and  his  intentions  to> 
wards  them,  and  with  respect  to  the  disposition  of  his- 
property  after  his  death,  may  be  summed  up  by  stating- 
the  facts  that,  within  little  more  than  a  year  and  a  half 
before  hie  death,  he  executed  two  will^  prior  to  that 
in  contest.  One,  executed  June  11,  1884,  in  which,  af- 
ter some  unimportant  beqnefits,  he  devised  and  be- 
queathed one-half  of  his  real  and  personal  proper^  to^ 
bis  wife,  and  the  other  half  to  Mrs.  Stockton  and  her 
issue,  the  whole  to  go  to  her  or  them  in  case  his  wife 
should  die  before  he  did;  the  will,  giving  as  the  reason 
for  so  disposing  of  his  property,  that  his  wife  will  be 
amply  provided  with  pecuniary  means  from  another 
source,  while  his  sister,  with  her  large  family,  was  in 
much  need  of  the  help  which  he  purposed  extending  to 
her.  He  executed  another  will  at  the  house  of  Mrs. 
Stockton,  in  Kentucky,  December  7, 1885,  about  22  days 
before  he  died.  This  will  iras  drawn  with  bis  own 
hand,  and  its  provisions  do  not  seem  to  have  been  dis- 
closed to  any  one  till  after  his  death.  By  this  will  he 
devised  to  his  wife  a  building  In  Minneapolis  worth 
about  $65,000;  made  a  single  bequest  of  his  books;^ 
and  directs  the  remainder  of  his  property  in  Minneapo- 
lis and  St.  Paul  to  be  sold,  and  the  proceeds,  with  hia 
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money  in  bank,  to  be  equally  divided  between  his  wife 
and  Mrs.  Stockton;  all  other  of  his  effects  to  go  to  his 
wife.  No  reason  is  apparent  for  the  very  considerable 
change  made  by  this  will  in  the  disposition  of  his  prop- 
erty. Contestants  do  not  suggest  any  mental  infirm- 
ity or  undue  influence  as  affecting  its  validity,  but,  on 
the  contrary,  in  their  written  objections  to  the  later 
will,  they  set  forth  its  execution,  and  allege  it  to  be 
the  last,  and  only  valid  will  of  the  testator.  The  will 
in  contest  was  executed  at  Thomasville,  Ga.,  December 
29,  1885,  the  day  before  his  death,  and  it  leaves  his 
entire  property  to  his  wife.  He  had  been  very  sick  of 
pleuro-pneumonia,  at  that  place,  continuously,  since  De- 
cember 20th.  The  will  was  executed  at  six  or  half-past 
six  in  the  evening,  and  at  about  four  the  next  morning 
he  died. 

The  theory  urged  by  the  contestants  is  that,  prior  to 
his  illness,  his  wife  had  acquired  a  controlling  influence 
over  him;  that  his  illness  weakened  his  mind  and  power 
of  will  to  such  an  extent  that  she,  being  in  constant 
and  almost  exclusive  attendance  on  him,  took  advan- 
tage of  her  influence  over  him,  and  of  his  weakness, 
physical  and  mental,  to  extort  from  him  the  execution 
of  a  will  snch  as  he  would  not  otherwise  have  made. 
There  is  nothing  in  the  evidence  to  indicate  that  she 
ever  had  any  power  to  influence  him  beyond  what  nat- 
urally and  rightfully  belongs  to  a  wife.  Indeed,  there 
is  a  notable  lack  of  evidence  showing  their  stand- 
ing in  that  respect  towards  each  other.  There  was  no 
attempt  to  open  out  their  domestic  life  prior  to  a  few 
weeks  before  he  died.  There  is  no  evidence  tending  to 
show  that  he  was  not  a  man  of  strong,  independent  will, 
that  he  could  be  easily  influenced  by  any  one.  There 
is  evidence  that  his  sight  and  hearing,  and  perhaps  his 
memory,  were  impaired,  though  not  beyond  what  is 
common  to  men  of  his  age.  That  his  sickness  weaken- 
ed in  any  way  his  mind  and  power  of  will  there  was  no 
evidence,  except  that  of  experts — physicians  who  did 
not  see  him,  but  who  testified  that  usually  the  disease 
of  which  he  died,  continuing  so  long  as  in  his  case, 
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"would  have  such  effect  on  the  brain  and  mind  as  to 
render  the  patient  incapable  of  iniiking  a  will.  Wheii 
the  question  ib  mental  condition  during  such  a  disease, 
that  sort  of  evidence  is  competent,  and  entitled  to  con- 
trol, where  no  better  can  be  had.  But  as  against  the 
ample,  direct  and  positive  e\'idence  of  the  attending 
physician,  and  all  those  who  saw  and  conversed  with 
the  testator  during  hia  illness,  and  at  the  time  of  ex- 
ecnting  the  will,  to  the  effect  that  his  mind  was  no  way 
impaired,  the  testimony  of  the  experts  was  entitled  to 
very  little  weight.  On  the  issue  of  mental  infirmity, 
tlie  evidence  barely  justified  its  submission  to  the  jury. 
But  the  case  is  utterly  barren  of  evidence  tending  to 
prove  that  Mrs.  Nelson  ever  made  any  effort  or  attempt 
to  influence  the  testator  in  disposing  of  his  property. 
"It  is  not  sufficient  to  show  that  a  party  benefited  by 
a  will  had  the  motive  and  opportunity  to  exert  such  in- 
fluence; there  must  be  evidence  that  he  did  exert  it." 
Cudncy  t.  Cudney,  68  N.  Y.  148.  Not  a  word  or  act  of 
hers,  proved,  could  be  construed  into  such  an  attempt. 
Her  own  testimony  was  to  the  effect  that  the  year  they 
were  married  he  told  her  of  a  will  he  had  made;  but 
that  never  after  that  did  they  have  any  conversation 
with  regard  to  the  disposition  of  his  property,  until  the 
day  the  contested  will  was  executed.  As  to  the  con- 
versation on  that  day,  her  testimony  was  that,  when  he 
was  dictating  to  his  friend.  Gen.  Thom,  what  disposi- 
tion he  wished  to  make  of  his  property,  she  requested 
him  to  wait  until  he  was  well  enough  to  attend  to  bus- 
iness matters,  but  he  persisted.  Nor  is  there  any  evi- 
dence lending  to  show  that  she  ever  tried  to  alienate 
hira  from  contestants  or  their  family.  Upon  the  is- 
sue of  undue  influence  the  case  stands,  then,  solely  on 
the  facts  that,  hainng  intended  to  provide  for,  and  hav- 
ing executed  prior  wills  making  provision  for  his  sister 
and  her  family,  he,  within  a  few  weeks,  made  another 
will,  revoking  in  effect  all  others,  and  leaving  all  bie 
property  to  his  wife.  That  being  so,  it  comes  within 
the  principle  affirmed  in  the  case  of  -SYorrz-V  ^^"lU,  28 
Minn.  (98  N.  W.  Rep.  827),  in  which  it  was  held  that  in- 


D.qitizeabyG00l^lc 


NELSOX'S   ■WILL.  189 

eqnality,  however  great,  in  the  distribution  of  the  tes- 
tator's property  among  those  naturally  the  objects  of 
his  bounty,  is  not,  of  itself,  or  even  when  accompanied 
with  evidence  tending  .to  prove  impaired  mind  and  mem- 
ory, evidence  of  undue  influence  on  the  part  of  those 
who  seem  to  be  favored  by  the  will,  though  it  may  be 
shown  in  aid  of  other  independent  evidence  of  it.  As 
was  said  in  that  case:  "  If  it  were  evidence  from  which 
the  jury  might  find  undue  influence  to  avoid  the  will, 
the  issue  practically  presented  to  the  jury  in  every  case 
of  the  kind  would  be,  is  the  will  such  as  the  jury,  if  in 
the  testator's  circumstances,  would  have  made?  Few 
wills  could  stand  if  such  were  the  test," 

Upon  the  issue  of  mental  capacity  to  make  a  will, 
the  court,  at  the  request  of  the  proponent,  gave  to 
the  jury  seventeen  different  instructions  covering,  with 
the  court's  modifications  and  explanations  of  them, 
more  than  four  printed  pages,  containing  various  prop- 
ositions of  law,  some  of  which,  certainly,  cannot  be 
questioned,  and  are  not  questioned.  To  this  the  only 
exception  was,  "  We  except  to  the  giving  of  proponent's 
requests  which  were  given  by  the  court."  We  have  so 
often  held  that  an  exception  to  a  charge  must  be  to 
some  particular  proposition  stated  by  the  court,  and 
which  must  be  pointed  out  so  that  the  attention  of 
the  court  will  be  8i)ecificany  directed  to  the  point,  and 
that  a  general  wholesale  exception  will  be  of  no  avail- 
that  it  is  unnecessary  for  us  to  do  more  than  refer  to 
the  rule,  and  say  the  exception  is  insufficient.  We  will, 
however,  though  unnecessary,  go  further,  and  say  that, 
although  the  phraseology  of  two  or  three  of  the  re- 
quests may  be  open  to  criticism,  the  explanations  of  the 
court  accompanying  them,  and  especially  its  summing 
up  of  the  law,  after  giving  the  requests,  are  so  full, 
and  in  so  clear,  precise  and  accurate  terms,  that  the 
jury  could  not  have  got  any  but  a  correct  understanding 
of  the  rules  of  law  applicable  to  such  a  case. 

There  were  some  exceptions  upon  the  exclusion  or 
admission  of  evidence,  only  two  of  which,  however,  de- 
serve special  notice.    The  contestants  asked  of  several 
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of  their  witnesses,  physicians,  the  question,  in  sub- 
stance, whether,  in  their  opinion,  the  change  of  the  tes- 
tator's life-long  purpose  to  provide  for  his  sister,  oc- 
curring upon  his  death-bed,  and  being  without  appar- 
ent motive  or  reason,  and  otherwise  altogether  unex- 
plained, would  indicate  any  change  in  his  in- 
tellect We  suppose  the  purpose  of  the  ques- 
tion was  to  show  a  weakening  of  the  intellect  It 
was  not  a  question  of  the  effect  of  physical  disease  on 
the  mind.  As  to  that  the  medical  witnesses  might  and 
did  answer.  It  was  a  question  whether  certain  mental 
acts  or  operations  indicated  a  strong  or  weak  mind. 
Of  that  the  jury  were  as  competent  judges  as  the  most 
skilful  physicians.  It  was  not  a  matter  of  science.  The 
question  was  correctly  excluded.  From  the  deposi- 
tions of  several  of  contestant's  witnesses  the  court,  on 
proponent's  motion,  struct  out  portions  which  contest- 
ants claim  would  show  that,  when  the  testator's  re- 
mains were  taken  for  burial  to  the  place  where  contest- 
ants resided,  and  at  the  burial,  proponent  acted  in  an 
unbecoming  manner,  one  showing  animosity  to  contest- 
ants, and  a  desire  to  avoid  them.  Upon  reading  the 
evidence  so  struck  out,  we  do  not  think  it  would  show 
what  contestants  claim  for  it;  but,  if  it  did,  it  could  cer- 
tainly have  no  bearing  upon  the  testator's  mental  ca- 
pacity, and  it  would  not,  with  the  evidence  admitted, 
make  a  case  for  the  jury  on  the  issue  of  undue  influence; 
80  that,  if  admitted,  it  could  not  have  helped  their 


Judgment  aOrmed. 
See  In  re  CahiU,  6  Am.  Frob.  R«p.  99,  and  tbe  orownteraues. 
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BULLAKD  VS.  CSANDLEB. 
(149  Ma«sacliuBett&  532.) 

AbSOLTTTE  and  qualified  legacies. — BILLS  FOR  IN- 
STRUCTIONS.— Public  and  private  charities. 

Words  in  the  same  clanm  qoaUfTlng  an  absolute  bequest  are  not 
to  be  rejected  under  ttie  rule  ttiat  an  absolute  estate  Is  not  to  be 
cnt  down  b7  b,  eubaequent  gift  lucooBlatent  tberewlth. 

A  bequest  to  a  married  woman  In  tlie  event  of  ber  becoming  a  widow, 
or  otherwlBe  becomiug  "  lawfullr  separated "  from  her  bnsband, 
beln£  at  most  only  an  Inducement  to  the  wife  to  assert  ber  legal 
rlgbt  to  a  divorce,  cannot  be  aald  to  be  against  public  policy. 

A  trustee  bos  a  right  to  nek  for  the  Instructions  of  tbe  court  oa\y  in 
regard  to  present  contingencies. 

A  bequest  Invested  with  Uie  character  of  a  public  charity,  does  not 
become  a  private  trust  because  of  certain  persons  of  the  class  to  be 
aided  being  specllled,  nor  because  of  tile  testatrix  emploj^g  the 
words  "strictly  for  private  charities." 

Bill  for  instructions  in  the  Supreme  Judicial  Court 
of  Suffolk  County.     The  facts  appear  in  tbe  opinion. 

W.  G.  Ruasdl,  S.  8.  Shaw,  J.  Willard,  J.  0.  Shaw,  Jr., 
M.  P.  White,  0.  P.  Sanger,  Jr.,  for  heirs-at-law  and  next 
of  kin. 

W.  H.  Atwood  and  G.  G.  Pratt,  for  First  Parish  in 
Shirley  and  for  town  of  Shirley. 

A.  8.  Wheder,loT  Mr.  Chandler. 

H.  C.  Bliss,  for  the  Commonwealth. 

Devens,  J.  This  is  a  hill  for  instructions  filed  by 
the  executors  of  the  will  of  Mary  D.  Whitney,  as  to  the 
interpretation  to  be  given  to  two  paragraphs  therein 
numbered,  respectively,  "  secondly "  and  "  fourteenth- 
ly."  The  first  of  these  paragraphs  is  as  follows;  "  Sec- 
ondly.  I  give  and  bequeath  to  my  friend  Rev.  Seth 
Chandler,  of  Shirl^,  the  sum  of  five  thousand  dollars 
(15,000),  which  after  his  death  shall  revert  to  the  town 
afore  named,  [the  town  of  Shirley,]  strictly  on  this  con- 
dition, namely:  That  said  town  shall  support  fairly 
and  permanently  a  Unitarian  clergyman,  in  which  case 
all  interest  accruing  on  above  sum  shall  be  used  to  aid 
in  payment  of  his  salary,  failing  which  it  shall  revert 
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to  my  heirs  at  law."  It  is  contended  on  behalf  of  Mr. 
Chandler  that  he  is  entitled  to  have  the  f5,000  paid  to 
him  as  his  absolute  estate,  upon  the  ground  that  the 
gift  to  him  is  absolute  in  its  terms,  and  that  any  limi- 
tation afterwards  is  repugnant  and  void.  We  are  not 
disposed  to  question  the  correctness  of  the  rule  that 
where  an  estate  is  abeolntely  given  it  cannot  be  cut 
down  to  a  less  estiite  by  subsequent  words  inconsistent 
therewith.  Merrill  v.  Emery,  10  Pick.  511;  liihcrburne 
V.  Sischo,  143  Mass.  439,  9  N.  E.  Rep.  t97.  But,  in  de- 
termining whether  an  absolute  estate  was  given,  it  is 
important  to  consider  the  whole  clause  by  which  it  was 
made  and  the  other  portions  of  the  will.  It  would 
hardly  be  contended  that  if  the  gift  to  Mr.  Cliandler 
had  been  followed  by  "  during  liia  life,"  or  some  similar 
phrase,  that  the  preceding  words,  which,  if  they  stood 
alone,  would  import  an  absolute  gift,  could  be  sepa- 
rated from  their  immediate  context.  The  word  "  re- 
vert "  is  obviously  used  in  the  sense  of  "  go  "  or  "  pass;"" 
and  the  phrase,  "which  after  his  death  shall  revert," 
etc.,  states  that  the  sum  of  15,000  is  to  go  to  the  town 
of  Shirley  after  his  death,  as  the  pronoun  "  which " 
can  refer  to  nothing  but  this  sum.  Unless  Mr.  Chand- 
ler's estate  therein  is  limited,  to  his  life,  this  could  not 
possibly  happen.  Again,  the  testatrix,  after  provid- 
ing for  the  condition,  as  she  terms  it,  upon  which  the 
sum  shall  go  to  the  town,  adds:  "In  which  case  all 
interest  accruing  on  above  mm  shall  be  used  to  aid  in 
payment  of  his  salary,  failing  which,  it  shall  revert  to 
ray  heirs-at-Iaw."  By  the  use  of  the  words  "above 
sum "  she  provides  that  the  interest  on  the  |5,000 
shall  go  to  the  support  of  the  clergyman,  and  that,  if  it 
shaii  fail  that  he  is  supported,  the  same  sum  shall  go 
to  her  heirs-at-law;  contemplating  throughout  the 
whole  clause  that  this  sum  is  to  be  kept  intact,  and 
that  the  income  thereof  only  used  by  those  who  may 
receive  the  benefit  of  it.  There  would  certainly  be 
nothing  on  which  the  latter  portion  of  the  clause  could 
operate,  if  the  contention  on  behalf  of  Mr.  Chandler 
is  correct.  It  must  be  held,  not  as  a  limitation  subse- 
quently made,  and  therefore  repugnant  to  the  gift,  but 
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as  a  limitation  to  the  gift  as  made,  and  thus  qualify- 
ing and  defining  it.  All  to  which  Mr.  Chandler  is  en- 
titled therefore  is  the  income  of  the  sum  of  $5,000. 
Rogers  v.  American  Board  of  ComminniancrK,  5  Allen, 
fi9.  Of  this  sum  the  testatrix  has  at  his  decease  un- 
dertaken to  make  an  absolute  and  final  disposition.  No 
case. is  therefore  presented  such  as  arises  where  the 
first  taker  is  made  the  owner  of  a  fund  subject  to  a.  con- 
tingent limitation  over  upon  the  occurrence  of  a  cer- 
tain event,  where  the  money  is  usually  paid  to  him,  as  it 
is  his,  and  as  the  contingency  may  never  happen,  and 
where,  if  there  is  danger  that  it  will  be  wasted,  proper 
security  may  be  required  or  a  trustee  apjwinted  The 
general  rule  is  here  applicable,  that  in  bequests  of 
money  or  personal  property  for  life,  with  a  bequest 
over,  the  first  l^atee  takes  the  intM'eBt  or  income  only, 
and,  in  the  absence  of  any  expressd  intention,  the 
property  is  either  paid  to  a  trustee  or  held  by  the 
executor  as  such.  Hooper  v.  Bradbury,  133  Mass.  303. 
The  executors  are,  by  the  terms  of  the  will,  appointed 
trustees,  and,  as  a  trust  arises  in  r^ard  to  this  sum, 
they  should  hold  it  as  such  during  the  life  of  Mr. 
Chandler,  properly  investing  the  same,  and  paying  him 
the  income  thereof.  This  is  the  only  inquiry  which 
concerns  the  immediate  and  present  duty  of  the  execu- 
tors. 

The  bill  further  requests  instructions  as  to  whether 
the  town  of  Shirley  "  takes  any  interest  in  said  sxmi 
if  it  should  comply  with  the  conditions  specified,  or 
whether  said  sum  shall  be  paid  to  the  heirs  at  law  or 
distributees  of  the  testatrix,  or  fail  into  the  residue,  ae 
disposed  of  in  the  fourteenth  clause  of  said  will,  or 
what  other  legal  disposition  is  to  be  made  of  said  sum.'* 
Under  this  request,  various  questions  have  been  argued 
before  us  as  to  the  ultimate  disxH>sal  of  the  fund  of 
$5,000.  It  has  been  contended  on  behalf  of  the  town 
that  it  may  take  this  fund,  and  administer  the  trust, 
and  also  that  it  may  receive  the  fund,  and,  the  "  condi- 
tion" being  illegal  and  impossible  of  execution  by  it, 
may  take  it  discharged  of  the  condition;  and  on  be- 
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half  of  the  First  Parish  in  Shirley,  that  the  towa  of 
Shirley  cannot  take  the  property  as  trustee,  and  that, 
as  the  gift  is  to  a  public  charity,  it  will  not  be  allowed 
to  fail,  but  the  court  will  frame  a  scheme  to  carry  out 
the  charitable  intent  of  the  testatrix  aa  iiearly  as  possi- 
ble, appointing  a  new  trustee  for  this  purpose,  and  the 
First  Parish  offers  to  accept  the  gift  and  comply  with 
the  conditions  on  being  allowed  to  add  the  income  of 
the  fund  to  its  own  funds  devoted  to  the  same  charity. 
On  behalf  of  the  heirs-at-law  and  next  of  kin  of  the  tes- 
tatrix, it  has  been  ui^ed  that  the  town  cannot  take  on 
the  condition  or  for  the  purpose  proposed,  and  that 
the  parish  cannot  be  enabled  to  take  by  interpreting 
the  conditional  or  limited  gift  of  the  testatrix  as  a 
general  gift,  to  promote  Unitarian  preaching  in  the 
town  of  Shiriey,  and  therefore  at  the  death  of  Mr. 
Chandler  the  words  used  by  the  testatrix,  "failing 
which  it  shall  revert  to  my  heirs-at-law,"  will  immedi- 
ately take  effect.  It  would  be  premature  to  discuss 
these  and  similar  questions  before  the  life-interest  of 
Mr.  Chandler  expires.  It  has  been  often  held  that 
one  of  the  principal  requisites  for  the  maintenance  of 
a,  bill  for  instructions  is  the  fiduciary  possession  of  a 
fund  of  which  some  disposition  is  required  to  be  made 
presently,  Putnam  v.  Caltamore,  109  Mass.  509;  Mill- 
■doon  V.  Middoon,  133  Mass.  Ill;  Wilbur  v.  Maxam,  Id. 
541.  In  Minot  v.  Taylor,  129  Mass.  160,  a  testator  had 
devised  property  in  trust  to  pay  the  income  to  A.  for 
life,  with  remainder  to  his  children  for  life,  and  on 
their  death  to  pay  the  principal  to  A.'s  grandchildren 
on  their  respectively  coming  of  age.  At  the  death 
of  the  testator,  A.  had  one  child  living  who  was  then 
unmarried.  At  the  death  of  A.  this  child  had  children 
living.  It  was  held  that  the  trustee  could  not  ask  the 
instruction  of  the  court  on  the  question  whether  the 
devise  to  the  grandchildren  was  void  for  remoteness, 
until  the  death  of  A.  A  trustee  has  a  right  to  ask 
the  instruction  of  the  court  as  to  his  present  duties. 
Taut  not  as  to  what  may  be  his  duty  in  future  contin- 
gencies.    Whether  the  powers  and  duties  of  towns  or 


D.qitizeabyG00<^lc 


BULLAHD   V.   CHAXDLER.  195 

of  the  town  of  Shirley  will  be  controlled,  when  the  life- 
interest  terminates,  by  the  same  legislation  which  now 
prevails,  or  whether  at  that  time  the  First  Parish  in 
Shirley  will  occupy  the  same  relation  to  religious 
instruction  which  it  now  holds,  we  cannot  say.  It  is 
highly  probable,  certainly,  that  persons  other  than 
those  represented  before  us  as  the  heirs-at-law  and  next 
of  kin  will  then  be  entitled  to  be  heard.  For  the  im- 
mediate duty  of  the  trustees,  the  instruction  already 
given  is  sufficient. 

The  fourteenth  paragraph  of  the  will  is  as  follows: 
*'  Fourteenlhly.  After  the  above-willed  division  of  my 
estate,  should  there  be  still  property  remaining,  (to 
which  would  be  added  the  legacy  or  legacies  of  any 
person  or  persons  named  in  article  twelfthly,  not  liv- 
ing at  the  time  of  my  decease,)  I  wish  it  to  constitute 
a  fund,  to  be  well  invested,  the  income  from  which  I 
desire  my  sisters  to  apply  to  the  relief  and  comfort  of 
the  poor  and  unfortunate,  whom  we  have  aided  in  past 
years,  and  also  to  others  as  their  judgment  may  dic- 
tate. It  is  strictly  for  private  charities,  and  may  be 
known  to  them,  as  I  consider  it  as  the  'James  and 
George  Fund.'  It  is  the  best  monument  I  can  erect  for 
them.  If,  on  the  contrary,  my  property  should  have 
shrunk  so  far  as  to  make  it  impossible  to  carry  out  all 
the  above-named  plans,  I  wish  ray  sisters,  nephews,  and 
nieces  to  be  paid  in  full,  and  the  remainder  to  be 
divided  pro  rata." 

Upon  this  paragraph  the  question,  on  which  all  sub- 
ordinate inquiries  depend,  it  is  whether  this  gift  of  in- 
come to  the  three  sisters  is  a  gift  to  them  of  property 
to  be  distributed  by  them  for  charitable  purposes,  in 
the  legal  sense  of  the  term.  The  question  is  primarily 
one  of  construction,  and  the  important  phrase  is  one 
as  to  the  meaning  of  which  we  cannot  be  much  aided 
by  precedents,  on  account  of  the  varieties  of  phrase- 
ology. If  it  was  simply  the  gift  of  a  sum  of  money,  the 
residue  of  her  estate,  the  income  of  which  was  to  be 
distributed  by  her  sisters  solely  to  the  poor  and  unfor- 
tmiate,  there  would  be  do  doubt  that  it  came  within 
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the  class  of  public  charities,  and.  If  they  were  unwill- 
ing to  execute  the  trust,  it  might  be  executed  by  others. 
Mimt  v.  Baker,  147  Mass.  348,  17  N.  E.  Rep.  839.  It  is 
the  contention  of  the  heirs  that  this  clause  provides 
for  the  distribution  to  a  class  not  the  proper  objects 
of  charity,  as  well  as  those  who  are  so,  and  that  thus 
the  whole  gift  is  rendered  void.  N^irltols  v.  Alien,  130 
Mass.  211,  213.  The  testatrix  provides  for  a  fund  to^ 
be  well  invested,  the  income  of  which  she  desires  her 
sisters  "  to  apply  to  the  relief  and  comfort  of  the  poor 
and  unfortunate."  If  the  sentence  had  stopped  there,  it 
would  not  have  been  contended  that  any  but  a  chari- 
itable  use  could  have  been  made  of  the  fund.  They  are 
followed  by  the  words,  "whom  we  have  aided  in  past 
years,  and  also  to  others  as  their  judgment  may  dic- 
tate." It  is  said  that  the  word  "others"  means,  not 
merely  others  than  those  we  have  aided  in  past  years, 
but  "  others  "  than  "  the  poor  and  unfortunate."  This 
is  not  so  natural  a  construction  as  that  which  treats 
the  first  clause  describing  the  beneficiaries  together  as 
"  the  poor  and  unfortunate,"  and  then  dividing  them 
info  two  classes,  those  we  have  aided  in  past  years,  and 
those  other  than  they,  who  are  also  poor  and  unfortu- 
nate. The  word  "  others,"  in  clauses  like  this,  refers 
to  the  last  antecedent,  unless  there  is  something  in  the 
subject  matter  which  requires  a  different  construction. 
Cushing  v.  WorriclCf  9  Gray,  382.  Its  meaning,  as  thus 
referred,  is  "others"  than  those  "  whom  we  have  aided," 
and  not  "  others '?  than  "  the  poor  and  unfortunate." 
It  is  thus  with  its  immediate  antecedent,  "  those  whom 
we  have  aided,"  brought  within  the  description  of  the 
general  class,  "  the  poor  and  unfortunate,"  to  whom  the 
sisters  are  authorized  to  distribute  the  income  of  the 
fund  which  the  testatrix  has  created.  Nor  do  the  words, 
"as  their  judgment  may  dictate,"  empower  the  sisters 
to  give  to  any  outside  this  class,  but  only  to  make  their 
selection  within  it.  That  a  gift  should  be  charitable, 
there  must  be  some  benefit  to  be  conferred  upon,  or 
duty  to  be  performed  towards,  the  public  at  large,  or 
'  some  part  thereof,  or  an  indefinite  class  of  persons. 
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A  bequest  for  the  aid  or  benefit  of  defined  persona  is 
not  a  charity,  but  a  trust  only,  as  a  gift  to  be  dis- 
tributed among  certain  poor  families  named,  or  certain 
persons  identified  in  the  bequest.  Thomas  v.  Houxll, 
L.  R.  18  Eq.  198,  209;  LUey  v.  Uey,  1  Hare,  580. 

But  a  gift  of  a  nature  such  as  that  of  the  testatrix 
■does  not  cease  to  be  a  charity  because  ceri:ain  persons 
are  named  as  of  the  class  to  be  assisted,  or  even  be- 
cause provision  is  made  that  a  preference  shall  be 
accorded  them  in  the  distribution  of  her  bounty. 
"When  they  are  thus  provided  for  as  a  part  of  the  poor 
who  are  to  receive  the  benefit  of  the  donation,  its  pub- 
lic object  and  purpose  continue,  and  it  is  still  invested 
with  the  chanicter  of  a  public  charity.  While  there 
is  no  bequest  of  the  principal  to  the  sisters  in  terms,  or 
any  words  of  succession  which  indicate  who  is  to 
administer  the  fund  after  them,  the  testatrix  provides 
cleariyfor  the  formation  of  a  fund  which  the  whole 
context  of  the  sentence  shows  is  intended  to  be  per- 
manent in  its  character.  It  is  to  be  well  invested,  and 
the  income  is  to  be  applied  by  them.  She  speaks  of  it  as 
the  best  monument  she  can  erect  for  her  deceased 
children,  and  bestows  on  it  their  Christian  names 
jointly.  There  is  no  bequest  of  this  fund  to  the  sisters, 
who  had  been  carefully  provided  for  in  other  parts  of 
the  will,  and  the  payment  of  whose  legacies  is  guarded 
by  the  last  clause  of  the  fourteenth  paragraph.  The 
trustees  appointed  by  the  will  are  expected  to  hold  it, 
although  there  is  no  express  donation  to  them.  To  the 
sisters  is  given  the  right,  first,  to  distribute  the  income, 
and  through  them,  in  the  first  instance,  the  charitable 
purpose  is  to  be  executed.  Although  the  testatrix 
does  not  expressly  provide  for  the  appointment  of 
others  by  whom  the  income  shall  be  distributed,  when 
they  shall  decease,  or,  if  they  shall  refuse  or  neglect 
the  duty  she  has  imposed  upon  them,  it  cannot  tte  that 
she  expected  it  would  fail.  The  application  of  the  in- 
come of  this  fund  to  charity  was  her  dominant  object. 
Having  created  it,  placed  it  in  custody  of  trustees,  con- 
fided the  distribution  of  the  income  to  her  sisters,  de- 
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voted  to  it  tlie  residuum  of  her  estate,  and  left  it  as  a 
monument  to  her  children,  she  might  well  suppose,  if 
her  attention  was  called  to  the  matter,  that  proper 
means  of  executing  her  purpose  could  be  provided, 
through  the  medium  of  the  courts,  if  in  any  matter  of 
detail  her  provision  therefor  vras  insufScient.  The 
charity  intended  by  the  testatrix  was  clearly  specified. 
If  the  general  object  of  the  bequest  is  pointed  out,  or 
if  the  testator  has  fixed  the  means  of  doing  so,  by  the 
appointment  of  trustees  with  the  power  of  selection 
vested  in  them,  then  the  g^ft  must  be  treated  as  suf- 
ficiently definite  for  judicial  cognizance,  and  will  be 
carried  into  effect.  While  v.  Ditson,  liO  Mass.  357, 
4  N.  E.  Rep.  606. 

The  use  of  the  words,  "  it  is  strictly  for  private  chari- 
ties," in  describing  the  fund,  is  relied  on  as  furnishing 
an  argument  that  the  donation  of  the  testatrix  is  itself 
a  private  charity.  A  gift  is  charitable  where  a  fund  is 
to  be  permanently  maintained,  and  its  income  devoted 
to  the  relief  of  the  poor  and  unfortunate,  although  its 
distribution  is  private  and  to  private  persons.  What 
the  testatrix  contemplated  was  that  the  mode  of  ad- 
ministering the  charity  would  be  private,  and  that  in- 
dividuals would  receive  the  benefit  of  it  at  the  hands  of 
those  who  administered  it,  rather  than  by  any  distribu- 
tion of  it  in  a  more  public  manner.  The  mode  in  which, 
as  it  appears  from  the  evidence,  she  had  in  her  lifetime 
distributed  the  sums  given  by  herself  in  charity,  was 
to  individuals.  She  always  gave  directly  herself,  held 
this  to  be  the  best  way,  and  would  never  give  to  public 
societies.  Those  whom  she  had  aided,  to  whom  the  al- 
lusion is  made  in  the  mil,  are  found  to  have  been  per- 
sons formerly  connected  with  her  family,  and  one 
person  whom  she  never  personally  knew,  but  whose 
condition  of  misfortune  had  for  some  reason  especially 
interested  her.  Her  intention  is  manifested  to  devote 
the  income  of  this  fund  to  the  general  relief  of  the  jwor 
by  almsgiving  to  the  needy,  individually,  through  the 
agency  of  those  who  administer  it.  Each  individual 
immediately  receiving  assistance   may  be  private,  and 
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the  charity  may  he  distrihuted  in  private,  and  by  pri- 
vate hand.  Such  a  charity  is  public  and  general  in  its 
scope  and  purpose,  and  becomes  definite  and  private 
only  after  the  individual  objects  have  been  selected. 
Saltonstall  t.  Sanders,  11  Allen,  446.  In  the  general 
and  indefinite  character  of  those  who  may  become 
beneficiaries  of  the  fmid  created  by  the  testatrix,  this 
gift  is  readily  distinguishable  from  that  considered  in 
Eetit  V.  Durham,  142  Mass.  216,  where  it  was  sought 
to  establish  as  a  public  charity  a  gift  intended  solely 
for  the  benefit  of  the  children  of  the  testator  and  their 
descendants.  In  SaltonstaU  v.  Sanders,  ubi  supra,  where 
the  gift  was  **  in  aid  of  objects  and  purposes  of  benevo- 
lence or  charity,  public  or  private,"  it  was  held  that 
the  words  **  public  or  private,"  must  be  taken  in  their 
natural  meaning,  and  according  to  the  construction 
given  to  th^n  in  a  great  majority  of  similar  cases  to 
indicate  the  mode  of  distribution  only. 

The  argument  for  the  heirs-at-law  and  next  of  kin, 
on  this  point,  relies  much  on  the  case  of  Ommaney  v. 
Butcher,  Turn.  &  R.  260,  where  a  testator  after  making 
numerous  I^acies,  added,  "  In  case  there  is  any  money 
remaining,  I  should  wish  it  to  be  given  in  private 
charity,"  and  it  was  held  that  this  last  bequest  was  too 
indefinite  to  be  carried  out.  This  case  was  carefully 
examined,  compared  with  previous  and  subsequent  de- 
cisions of  the  English  courts,  and  its  authority  denied, 
after  a  full  discussion,  which  it  is  needless  here  to  re- 
peat, in  SaltonstaU  v.  Sanders,  ubi  supra.  There  can  be 
no  difficulty,  by  the  ordinary  procedure  and  methods  of 
a  court  of  chancery  in  supervising  the  execution  of 
such  a  charity,  in  compelling  when  deemed  necessary, 
the  rendering  of  proper  accounts,  and  in  providing  that 
those  who  administer  the  income  of  the  fund  shall 
devote  it  in  private  charity,  for  the  relief  of  the  poor 
and  unfortunate. 

The  result,  therefore,  is  that  the  fund  created  by  the 
fourteenth  clause  of  the  will  is  to  be  held  by  the  trus- 
tees named,  and  that  the  income  thereof,  is  to  be  paid 
to  the  sisters,  to  be  applied  to  the  relief  and  comfort 
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of  the  poor  and  unfortunate,  including  those  aided 
theretofore  by  themselves  and  the  testatrix,  in  private 
charities,  and  as  their  judgment  shall  dictate,  and  that 
the  income  will  be  received  by  them  upon  this  trust 

Instructions  accordingly. 

As  to  Gbaritable  trusts  In  general,  eee  Hunt  v.  Fowler,  6  Am.  Piob. 
Rep.  444,  and  tbe  monoKTapbic  note  and  croes-refereacee;  Dascomb  v. 
Morton,  6  Am.  Prob.  Rep.  248:  and  Marston  et  at  Petitioners,  6  Am. 
Prob.  Rep.  229.  and  the  croee-references. 


Born  us.  Horstmann. 

(80  California.  452.) 


OoNDiTiONs.— Public  policy.— Separation  from  hus- 
band. 

A  bequeat  to  a  married  woman  tn  the  event  of  her  becoming  a  widow, 
or  otherwise  becoming  "  lawfully  separated  "  from  her  husband,  be- 
ing at  most  only  an  Inducement  to  the  wife  to  assert  her  legal  right  to 
a  divorce,  cannot  be  said  to  be  against  public  poller. 

Appeal  from  a  judgment  and  order  of  the  Superior 
Court  of  the  City  and  County  of  iSan  Francisco.  The 
opinion  discloses  the  facts. 

Charles  A.  Sumner  and  M.  T,  Moses,  for  appellants. 

E.  J.  Linforth  and  Henrn  iA'.  Clement,  for  respondent, 
Elizabeth  Zimmer. 

Works,  J.  One  Margaretha  FaiUhaber  died  the 
owner  of  certain  real  estate,  and  left  surviving  her  four 
daughters  and  one  son;  some,  if  not  all,  of  whom  had 
children,  who  still  surnve.  Tbe  deceased  left  a  will, 
"by  which  she  conveyed  lier  property  to  one  Peter  Schen- 
kel  and  the  defendant  Horstmann,  to  be  held  and  dis- 
posed of  as  follows,  after  the  payment  of  certain  speci- 
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flc  bequests:  "4.  To  quarter-jearly  equally  distribute 
-and  pay  unto  my  hereinafter  named  son  and  four  daugh- 
ters, during  the  term  of  their  natural  lives,  the  oet 
income  of  the  remainder  of  my  said  estate,  in  their  own 
right,  share  and  share  alike,  viz.,  Frank  Faulhaher; 
Magdalena  Ellen,  now  the  wife  of  Henry  Lux;  Caroline, 
now  the  wife  of  Charles  Bom ;  Elizabeth,  now  the  wife 
of  George  W,  Zimmer;  and  Maiy,  now  the  wife  of 
Christian  Scheiffler.  "  5.  And  in  the  event  of  the  death 
of  any  of  my  said  children,  then  to  equally  distribute, 
transfer,  and  convey  the  net  one-fifth  part  of  the  re- 
mainder of  my  said  estate  unto  the  surviving  lawful 
issue  of  such  deceased  child,  in  her,  his,  or  their  own 
right,  share  and  share  alike.  "  6.  In  the  event  of  the 
death  of  any  of  my  said  children  without  having  any 
laii'ful  issue  surviving  the  same,  then  to  quarter-yearly 
equally  distribute  and  pay  such  proportion  of  the  said 
income  as  the  deceased  should  be  entitled  to  receive 
(if  living)  by  this  will  unto  such  of  my  said  children  as 
may  survive  the  deceased  in  their  own  right,  share  and 
share  alike.  "  7.  And  in  the  event  of  any  of  my  said 
■daughters  becoming  a  widow,  or  otherwise  becoming 
laicfully  separated  from  her  husband,  then  to  distribute, 
transfer,  and  convey  unto  such  of  my  said  daughters 
the  net  one-fifth  part  of  the  remainder  of  my  said  estate, 
in  her  own  right,  and  in  lieu  of  the  further  distribu- 
tion and  payment  to  her  of  any  of  the  said  income." 
Horstmann  alone  accepted  the  trust,  the  will  was  pro- 
bated, the  estate  settled,  the  specific  bequests  paid,  and 
the  residue  of  the  property  distributed  to  Horstmann, 
to  be  held  in  trust  by  him  as  provided  in  the  will. 

The  plaintiff  in  this  action  was  one  of  the  daughters 
named  in  the  will.  After  the  property  was  distributed 
as  above  stated  she  was  divorced  from  her  husband, 
■and  the  trustee,  acting  under  the  seventh  clause  of  the 
will,  conveyed  to  her  the  undivided  one-fifth  of  the  real 
estate,  and  this  action  was  brought  by  her  for  a  parti- 
tion of  the  property,  and  to  have  her  interest  therein 
set  off  to  her.  The  other  daughters,  who  were  made 
defendants,  answered,  among  other  things,  as  follows: 
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"That  it  was  the  intention  of  the  said  testratrix  in  and 
Ijy  the  said  will  to  give  to  each  of  them,  her  said 
daughters,  in  fee-simple,  an  undivided  one-fifth  interest 
in  the  said  land,  upon  condition  that  they  should  re- 
spectively separate  or  become  divorced  from  their  re- 
spective hushands,  and  that  said  condition  was  annexed 
to  the  said  devise  by  said  testatrix  with  intent  to  incite 
and  encourage  her  said  daughters  to  live  separate  or  be 
divorced  from  their  said  respective  husbands;  that  the 
said  condition,  and  the  provisions  of  the  said  will 
in  that  behalf  are  contrary  to  good  morals  and  the  pol- 
icy of  the  law,  and  the  trusts  for  that  purpose  created 
are  null  and  void."  We  are  pleased  to  see  that  this  al- 
l^^tion  is  not  verified  by  the  daughters  but  by  their 
attorney,  who  cannot  be  charged  with  having  reflected 
upon  a  dead  mother  in  order  to  obtain  possession  of  her 
property.  The  children  of  the  son,  who  was  deceased, 
and  of  the  daughters,  were  also  made  defendants,  and 
answered  by  guardian  ad  litem.  The  court  below  found 
the  facts  substantially  as  above  stated,  and  also, "  that 
it  was  the  intention  of  said  testratrix,  in  and  by  said  will, 
to  give  to  each  of  her  said  daughters  in  fee-simple  an  un- 
divided one-fifth  interest  in  the  said  real  estate,  upon 
condition  that  they  should  respectively  separate  or  be- 
come divorced  from  their  respective  husbands,  and  that 
said  condition  was  annexed  to  said  devise  by  said  testa- 
trix with  intent  to  incite  and  encourage  her  said  daugh- 
ters to  live  apart  or  be  divorced  from  their  respective 
husbands."  As  conclusions  of  law,  the  court  below 
foimd  that  the  above-named  conditions  are  void;  that 
the  daughters  all  took  the  property  absolutely  freed 
from  said  condition,  and  that  their  children  bad  no  in- 
terest in  the  property;  and  rendered  judgment  of  par- 
tition accordingly. 

The  children  of  the  daughters,  by  their  guardian  od 
litem  appeal. 

Both  the  appellants  and  the  respondent  now  agree  in 
contending  that  the  condition  in  the  will  which  affect- 
ed their  rights  to  the  property  in  ease  of  a  separation 
from  their'  husbands  otherwise  than  by  death  was  void ; 
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but  they  do  not  agree  as  to  the  effect  of  the  proviaion  be- 
ing so  held.  The  appellauts  conteud  that,  construing 
that  clause  to  be  invalid,  the  daughters  were  not  entitled 
to  the  property  until  the  death  of  their  husbands;  while 
the  respondent  and  the  other  daughters  contend  that 
the  clause  referred  to  being  void,  they  were,  as  held  by 
the  court  below,  entitled  to  the  property  at  once.  We 
regret  that  we  are  unable  to  agree  with  counsel  on 
either  side,  or  with  the  court  below  as  to  the  proper 
construction  of  this  clause  in  the  will.  In  our  judgment 
there  is  nothing  in  the  conditions  referred  to  that  can  be 
held  to  be  against  public  policy.  There  are  cases  holding 
that  a  condition  in  a  will  which  holds  out  to  the  legatee 
an  inducement  to  live  separate  and  apart  from  her  hus- 
band is  void  as  against  public  policy.  Thus  in  Brown 
V.  Peck,  1  Eden,  140,  the  will  provided  that  the  legatee 
should  be  paid  two  pounds  per  month  if  she  lived  with 
her  husband,  but  if  she  lived  from  him,  and  with  her 
mother,  she  should  be  paM  five  pounds  a  month.  In 
Wren  v.  Bradley,  2  De  Gei  &  8.  49  the  bequest  was  "  to 
my  daughter,  Ann  Jefferies  Wren,  the  wife  of  Abraham 
Wren,  in  case  she  shall  be  living  apart  from  her  said 
husband,  the  said  Abraham  Wren,  and  shall  continue 
so  to  do  during  the  lifetime  of  my  said  wife,  an  annuity 
of  £30,  by  equal  quarterly  payments,  the  first  of  such 
payments  to  be  made  at  the  expiration  of  three  cal- 
endar months  next  after  my  decease.  And  I  do  hereby 
further  direct,  that  if  at  any  time  the  said  Ann  Jefferies 
Wren  shall  cohabit  with  the  said  Abraham  Wren,  the 
said  annuity  hereinbefore  given  to  her  shall,  during  the 
time  she  shall  so  cohabit,  absolutely  cease  and  deter- 
mine." In  Conrad  v.  Long,  33  Mich.  79,  the  clause  of  the 
will  was  as  follows:  "To  my  brother,  Frederick  S.  Con- 
rad, I  give  and  bequeath  the  one-half  so  remaining,  and 
the  other  half  I  give  and  bequeath  to  my  sister,  Eliza- 
beth Long,  upon  this  condition:  if  at  any  time  subse- 
quent she  should  conclude  not  to  live  with  her  present 
husband,  Heni-y  Long,  as  his  wife.  But  if  she  contimie 
HO  to  live  as  the  wife  of  the  said  Henry  Long  until  her 
death,  then  in  that  case  I  give  and  bequeath  all  my 
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property,  real  and  personal,  remaining  after  the  burial 
of  my  mother  aforesaid,  to  my  aforesaid  brother,  Fred- 
erick S.  Conrad.  In  all  of  these  cases  the  conditions 
quoted  were  Tery  properly  held  to  have  been  void.  The 
reason  is  apparent.  They  held  out  a  direct  inducement 
for  the  legatees  to  live  separate  and  apart  from  their 
husbands.  The  result  may  have  been  to  bring  about 
the  separation  and  violation  of  their  marital  duties  and 
obligations  without  any  just  cause,  and  in  an  unlawful 
manner.  This  is  not  so  in  the  case  at  bar.  The  con- 
dition under  consideration  could  not  be  complied  with 
except  by  a  legal  separation,  and  for  causes  found  by 
a  court  of  justice  to  be  sufficient  This  being  so,  there 
was  nothing  unlawful  in  the  condition.  It  is  true,  it 
may  be  said  that  it  would  have  a  tendency  to  induce 
the  wife  to  assert  her  legal  right  to  a  divorce  and  sep- 
aration, and  that  but  for  such  inducement  such  right 
might  have  been  waived,  but  it  can  hardly  be  said  that 
it  is  against  public  policy  to  attach  to  a  legacy  such  a 
condition  as  will  tend  to  induce  a  legatee  to  do  a  law- 
ful act  in  a  lawful  way. 

The  precise  question  presented  here  has  been  before 
the  supreme  court  of  Vermont,  in  which  the  will  pro- 
^■ided  that  the  legatee  should  have  the  income  of  the 
estate,  and  such  further  sums  as  her  wants  might  de- 
mand, so  long  as  she  remained  the  wife  of  I.  A.  Thayer; 
but  if  she  was  "  left  a  widow,  or  for  any  cause  should 
cease  to  be  the  wife  of  said  Thayer,"  the  whole  estate 
should  be  given  to  her.  In  that  case  the  court  said; 
"  The  ground  upon  which  it  is  claimed  that  the 
provision  of  the  will  violates  public  policy  is,  that  it 
furnishes  an  inducement  to  the  wife  to  become  the 
widow  of  her  husband,  or  to  separate  herself  from  him 
in  such  a  manner  that  she  would  cease  to  be  his  wife. 
The  appellants,  to  sustain  this  claim,  rely  upon  the 
rule  as  stated  in  2  Redf.  Wills,  293;  1  Story,  Eq.  Jur. 
291,  and  the  case  of  Conrad  v.  Loiifi,  33  Mich.  78.  The 
cases  cited  in  support  of  the  rule  laid  down  in  Redfield 
and  Story,  it  will  be  found  on  examination,  do  not  sus- 
tain the  rule  as  here  sought  to  be  applied.     They  are 
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generally  cases  ia  which  an  inducement  was  directly 
held  out  to  encourage  a  Toluntary  separation  of  hus- 
band and  wife,  and  where  the  intent  to  encourage  such 
a  separation  could  be  found  in  the  language  employed 
in  making  the  bequest.  They  are  none  of  them  so  sim- 
ilar in  their  facts  to  the  ease  at  bar  that  they  can  be 
considered  authorities  in  it.  "  The  first  object  to  be 
ascertained,  if  possible,  is  what  the  intention  of  the  tes- 
tatrix was;  and  we  find  no  difficulty  in  reaching  the  con- 
clusion that  it  was  to  hare  her  estate  disposed  of  just 
as  it  has  been  by  the  probate  court.  It  was  a  wise  and 
prudent  provision  to  make  for  her  daughter.  While 
Bhe  should  remain  a  wife,  her  husband  would  be  under 
obligation  to  support  her,  and  hence  the  income,  only, 
was  absolutely  left  her  during  the  continuance  of  that 
relation;  but  when  she  should  cease  to  be  a  wife,  and 
so  become  dependent  upon  her  own  resources,  it  was 
just  and  wise  to  provide  that  she  should  have  the  en- 
tire estate."  (Thayer  v.  Spear,  58  Vt.  327,  2  Atl.  Rep. 
161.)  We  fully  concur  in  this  view  of  the  law.  Not 
only  may  there  be  a  good  and  sufficient  reason,  as 
stated  in  the  opinion  cited,  for  providing  that  the  lega- 
tee shall  not  have  the  bulk  of  the  property  .until  she  is 
deprived  of  the  support  of  a  husband,  but  there  may 
be  the  best  of  reasons  for  placing  the  same  in  such  a 
condition  that  she  cannot  be  improperly  induced  by  a 
worthless  or  profligate  husband  to  squander  it,  while 
she  continues  to  be  his  wife,  and  it  may  be,  under  his 
influence  and  control.  We  think  such  a  condition  in 
a  will  is  not  only  valid,  but  that  under  certain  circum- 
stances, it  may  be  just  and  commendable.  For  these 
reasons  the  judgment  of  partition  in  favor  of  the  plain- 
tiff was  proper,  but  so  much  thereof  as  authorized  the 
balance  of  the  property  to  be  set  off  to  the  daughters 
who  were  still  married  was  erroneous.  It  was  error, 
also,  to  hold  and  adjudge  that  the  children  of  the  daugh- 
ters last  mentioned  had  no  interest  in  the  property. 
They  are  entitled  to  have  the  property  remain  undis- 
posed of  until  the  conditions  of  the  will  are  complied 
with,  and  to  inherit  the  same  upon  the  death  of  their 
mother  before  the  condition  shall  happen. 
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Judgment  and  order  reversed  and  cause  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 

Fox,  J.,  and  Patterson,  J.,  concurred. 

See,  further  as  to  eondJtliHui  reepecting  sepsratloQ  from  husbaiul, 
Tbay«r  v.  Spear,  4  Am.  Prob.  Rep.  451,  and  the  note  on  "  CondltlMia 
In  a  Will  void  aa  against  Public  PoUcj-." 


\ 

SCHTl'AB  i;S.  PlERRO. 
(43  Aflnneaota,  520.) 

Legacy. — Services  in  view  of  legacy. 

S.  worked  (or  P.,  who  was  his  ancle,  without  any  express  agreement 
for  compenaatton,  but  n-lth  the  mutual  ooderBttunling  of  bofli  that 
he  should  be  compensated  b.v  adequate  provislona  la  the  will  of  M. 
The  latter  died  without  ranklnn  sueh  provision.  Held,  that  S. 
might  recover  the  value  of  such  B«vli:e8  as  upon  a  quantum  menit. 

Appeal  from  an  order  of  the  District  Court  of  Hen- 
nepin County. 

Penney  &  Roger's,  for  appelant 

George  C.  Ripley,  C.  E.  Brennan  and  S.  A.  Booth,  for 
respondent. 

Vaxderbtirgh,  J.  The  plaintiff  seeks  to  enforce  a 
claim  against  the  estate  of  Michael  Pierro  for  services 
rendered  him  in  his  lifetime.  The  defence  relied  on 
is  that  the  plaintiff  was  a  nephew  of  the  deceased,  and 
was  a  member  of  his  family,  while  such  services  were 
rendered,  and  that  they  were  so  rendered  without  any 
promise  or  agreement,  express  or  implied,  on  the  part 
of  the  deceased,  to  pay  for  the  same,  and  without  any 
expectation  on  plaintiff's  part  to  receive  any  compen- 
sation therefor.  The  deceased  was  a  bachelor,  and 
owned  a  hotel  in  Minneapolis.    His  only  relations  were 
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plaintiff's  mother,  who  was  hie  sister,  the  plaintiff,  and 
the  defendant,  executor  and  principal  legatee,  who  was 
his  cousin.  About  1877,  plaintiff,  then  a  boy  about  13 
or  14  years  of  age,  came  with  his  mother,  a  widow,  to 
plaintiff's  house,  which  was  then  rented  and  managed 
hy  one  Brandraburgh,  as  a  hotel  and  saloon,  and  she 
went  to  work  there  for  wages,  and  he  "  did  chores  for 
Brandenburgh,"  and  the  deceased  boarded  at  the  same 
place.  This  state  of  things  continued  for  several  years, 
till  the  spring  of  1882,  when  the  plaintiff,  then  about  18 
years  of  age,  left,  and  went  to  work  for  wages  at 
Chaska.  In  May  of  the  same  year  Brandenburgh  sur- 
rendered possession  of  the  hotel  to  the  deceased,  who 
thereupon  became  proprietor,  and  plaintiff  was 
notified  by  his  mother,  who  remained  there,  to  return, 
because  he  was  needed  to  take  charge  of  the  business 
of  his  uncle.  He  thereupon  came  back,  and  for  two 
years  and  upwards  took  chaise  of  the  hotel  and  saloon, 
bought  the  supplies,  paid  the  bills,  tended  bar,  and  had 
the  general  care  and  management  of  the  business.  The 
deceased,  however,  was  about  the  premises,  and  re- 
ceived the  avails  and  profits  of  the  business.  At  the 
expiration  of  two  years  and  three  months  the  plaintiff 
succeeded  to  the  business,  having  bought  the  same  of 
his  uncle,  but  not  the  hotel  property.  In  the  mean- 
time both  plaintiff  and  his  mother  had  continued  to 
work  for  and  assist  the  deceased  in.  carrying  on  the 
hotel  business.  After  tliat  he  paid  rent  to  the  deceased 
for  the  use  of  the  hotel.  What  compensation  his 
mother  received  during  this  time  does  not  appear.  It 
is  clear  enough  from  the  evidence  that  the  plaintiff  did 
not  understand  that  he  was  to  receive  no  compensation 
for  his  services  other  than  as  a  m«nber  of  the  family 
of  the  deceased,  or  that  his  board  and  living  expenses 
were  adequate  compensation,  for  it  is  admitted  that 
his  services  were  reasonably  worth  |50  per  month. 
Prior  to  the  time  he  left  for  Chaska,  he  was  living  with 
his  mother  at  Brandenburgh's  hotel,  and,  though  the 
deceased  boarded  there,  the  presumption  is  that  he  was 
supported  by  his  mother;  and,  though  there  is  evidence 
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tending  to  show  that  both  before  and  after  his  retnra 
from  Chaska  his  uncle  had  made  some  expenditures  for 
him  for  necessaries,  there  is  hardly  enough  to  show 
that  he  had  assumed  the  responsibility  of  plaintiffs 
support,  or  that  in  consideration  thereof  the  latter  was 
rendering  the  services  in  question.  He  had  never 
claimed  plaintiff's  wages  before,  and  when  the  latter 
was  sent  for  to  take  charge  of  the  hotd  it  could  hardly 
be  presumed  that  either  party  expected  or  understood 
that  he  was  not  to  receive  adequate  compensation  of 
some  sort.  And,  though  there  was  no  express  agree- 
ment or  definite  understanding  between  them,  it  is 
rendered  indisputably  clear  from  the  evidence  what 
the  apparent  intention  and  purpose  of  the  deceased 
was,  as  expressed  in  the  presence  of  the  plaintiff,  and 
to  his  friends,  from  time  to  time,  and  what  was 
plaintiffs  expectation,  and  imderstanding  in  the  prem- 
ises,— and  that  was  that  he  was  eventually  to  have 
the  hotel  property  as  the  devisee  of  his  uncle.  There 
is  hardly  room  for  a  difference  of  opinion  that  such 
was  the  mutual  understanding  of  the  parties  when  the 
services  were  rendered.  And  the  repeated  declarations 
of  the  deceased,  his  general  course  of  conduct  towards 
the  plaintiff,  and  the  situation  and  relations  of  the 
parties,  were  sufficient  to  justify  the  trust  and  con- 
fidence reposed  by  the  plaintiff  in  the  assurances  of  the 
deceased  that  he  was  to  be  his  sole  heir;  and  this  fact 
affords  a  sufBcient  explanation  of  his  conduct  in  not 
presenting  any  claim  for  his  services,  or  demanding  an 
accounting  and  settlement  with  his  uncle  before  he 
died,  for  no  claim  for  compensation  was  to  be  made 
in  his  lifetime. 

The  plaintiff  could  not,  under  the  statute,  give  testi- 
money  in  reference  to  what  may  have  passed  directly 
between  him  and  the  deceased  on  the  subject;  but 
while  there  was  no  express  agreement  proven,  there 
was  ample  evidence  of  the  mutual  understanding  of 
the  parties  in  reference  to  the  intentions  of  the  de- 
ceased, and  the  character  of  the  compensation  which 
the  plaintiff  was  induced  to  believe  he  would  finally 
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receive.  The  plaintiff  was  entitled  to  be  paid  for  his 
services  unless  they  were  to  be  perfoi-med  gratuitously ; 
but  the  evidence,  we  think,  satisfactorily  shows  the 
nature  of  the  compensation  contemplated  by  the 
parties,  and  rebuts  any  presumption  which  might  arise 
from  the  relations  of  the  parties  that  they  were  not  to 
be  rewarded.  It  is  not  enough  that  the  services  should 
be  rendered  merely  in  the  hope  or  expectation  of  a 
legacy,  and  relying  solely  on  the  generosity  of  the  tes- 
tor.  But  the  rule  appears  to  be  well  established  that 
where  it  is  mutually  understood  that  services  are  not 
to  be  rendered  gratuitously,  but  to  be  compensated  for 
in  a  particular  way,  then  the  law  will  permit  a  recovery 
of  the  reasonable  value  of  such  services,  if  the  particu- 
lar compensation  contemplated  is  not  made.  Martin  v. 
Writjht,  13  Wend.  460;  J/cffoe  v.  McRae,  3  Bradf.  Sur. 
199,  204;  Patterson  t.  Patterson,  13  John,  379;  Quack- 
enbush  v.  Ekle,  5  Barb,  469;  Bf^inson  v.  Raynor,  28  N. 
Y.  494.  It  was  error  to  allow  evidence  to  be  intro- 
duced of  the  value  of  the  estate,  as  this  might  improp- 
erly influence  the  eatimate  of  the  damages.  Erben  v. 
Lorillard,  19  N.  T.  299.  But  it  was  without  prejudice 
in  this  case,  for  the  reason  that  the  value  of  plaintiffs 
serices  was  admitted.  The  case  rests  solely  upon  the 
evidence  introduced  by  the  plaintiff.  The  defendant 
contends  that  it  ought  to  have  been  submitted  to  the 
jury  for  them  to  pass  upon,  and  that  the  court  erred  in 
directing  a  verdict.  But  the  plaintiff  seems  to  have 
made  a  strong  caae.  It  is  supported  by  the  testimony 
of  numerous  witnesses  showinj;  the  intention  of  the 
testator,  as  repeatedly  expressed  by  him,  and  the 
mutual  understanding  of  the  parties,  that  the  plaintiff 
was  to  have  the  property.  There  was  no  conflict,  and 
there  can  hardly  be  said  to  be  any  reasonable  doubt,  as 
to  the  inferences  to  be  drawn  from  the  testimony  by 
which  we  think  the  facts  as  above  stated  are  satis- 
factorily proved.     Robinson  v.  Raynor,  28  N.  Y.  494,  499. 

Order  affirmed. 
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Matnard  vs.  Cleaves. 

(149  Maaaachusette.  307.) 

Absolute  and  conditional  Devise.' — Liabilitt  of 
Property  to  Creditors  of  Devisee. 

To  cx>nfer  such  an  Interest  In  properly  dm  rannot  be  reached  bj  credl- 
tora  of  the  deviaee,  tbe  lauguaffe  of  the  teetator  must  be  sucb  as  to 
clearly  Import  on  tntentlou  bo  to  do. 

In  the  Supreme  Judicial  Court  of  Suffolk  County. 
The  facts  appear  in  the  opinion. 

Z.  S.  Arnold,  for  plaintiff. 

H.  E.  Ware,  for  executor. 

Morton,  C.  J.  By  his  will  Daniel  Cleaves  gives 
to  his  "  wife,  Lucy  Ann  Cleaves,  for  and  during  her  life, 
the  use,  income,  and  benefit  of  all  my  estate,  both  per- 
sonal and  real,  and  wherever  the  same  mdy  be  found 
or  located  at  the  time  of  my  decease;  to  be  for  her  com- 
fort and  support,  and  I  trust  that  she  will  make  suitable 
provisions  for  the  support  of  our  daughter,  Mary 
Theresa  Cleaves,  if  unmarried.  It  is  my  desire  that 
the  house  and  grounds,  Xo.  567  Dudley  street,  in  said 
Boston,  now  occupied  by  me,  shall  be  kept  as  a  home  for 
them."  The  question  in  this  case  is,  whether  the  in- 
terest of  Lucy  Ann  Cleaves  under  this  will  can  be 
reached  in  equity  by  her  creditors,  and  applied  in  pay- 
ment of  the  debts  due  them  by  her.  It  is  settled  in  this 
Commonwealth  that  a  testator  who  makes  a  gift  of 
income  to  a  beneficiary  may  provide  that  it  shall  not 
be  alienable  in  advance  by  him,  or  be  subject  to  be 
taken  by  his  creditors.  But  in  order  to  give  such  a 
qualified  estate,  instead  of  an  absolute  one,  the  lan- 
guage of  the  testator  must  be  such  as  clearly  to  import 
an  intention  to  do  so.  B'tmy  Nat'l  Bank  v.  Adams,  133 
Mass.  170;  Foster  v.  Foster,  Id.  79;  fimrs  v.  Chmte, 
146  Mass.  395,  15  N.  E.  Kep.  786.  In  the  case  at  bar 
the  testator  makes  an  absolute  gift  of  the  whole  income 
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•of  hifl  estate  to  his  widow  for  her  life.  The  words,  "  to 
be  for  her  comfort  and  support,"  at  most,  express  the 
motive  and  purpose  of  the  gift,  but  cannot  be  held  to 
make  the  gift  conditional.  They  have  little,  if  any, 
more  significance  than  the  words,  "  to  be  for  her  bene- 
fit and  enjoyment,"  and  are  not  sufficient  to  cut  down 
the  clearly  expressed  absolute  gift  to  a  qualified  or 
conditional  one.  She  has  the  right,  since  the  death 
of  the  daughter,  to  use  the  income  in  any  manner  she 
seffl  fit,  and  the  executor  has  no  right  to  withhold  any 
part  of  it  on  the  ground  that  she  does  not  need  the  whole 
for  her  comfort  and  support.  She  has  an  absolute  es- 
tate in  the  income,  which  she  can  alienate,  and  which 
can  be  reached  by  her  creditors.  This  case  is  clearly  dis- 
tinguishable from  the  case  of  Baker  x.  liroicn,  146  Mass. 
369,  15  N.  E.  Rep.  783.  There  the  gift  was  not  of  the 
income  of  a  fund,  or  of  any  fixed  or  aeceri:ainable  sum 
of  money.  The  will  gave  an  estate  to  the  daughters  of 
the  testatrix,  "  subject  to  the  condition  that  they  should 
support  their  father  during  his  life."  It  was  decided 
that,  under  the  circumstances  of  that  case,  the  inten- 
tion of  the  testatrix  was  that  the  daughters  should  fur- 
nish the  father  a  reasonable  support  in  their  own 
household  or  elsewhere,  the  mode  of  furnishing  his  sup- 
port being  in  their  discretion,  and  that  the  interest  of 
the  father  was  such  that  it  could  not  be  reached  by  his 
creditors,  without  imposing  upon  the  daughters  duties 
and  obligations  different  from  and  greater  than  those 
imxwsed  by  the  wUL 
Decree  for  plaintiff. 
See  Smith  v.  Towers,  6  Am.  Prob.  Rep.  &S&,  and  the  croBS-referenoes. 
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HALLroAY  VS.  Stickler. 


Keptgnancy.  —  General    Devise.  —  Gift    over   of* 
what  remains. 

A  devise  of  rea]  estate  to  testatrix's  husband  In  general  terms  without 
words  of  limitation  with  a  gift  over  to  his  children  of  "  whatever 
of  the  same  should  be  left  at  bis  de<«aBe,"  confere  an  absolute  es- 
tate upon  the  Qrst  devisee;  and  the  gift  over  la  void  for  repugnance. 

Appeal  from  an  order  of  the  District  Court  of  Ap- 
panoose County.     The  facts  appear  in  the  opinion. 

Tannehill,  Vermilion  &  ITaynes,  for  appellants. 

L.  C.  Mechem  anij  T.  M.  Fee,  for  appellee. 

ROTHROCK,  J.  It  appears  from  the  averments  of  the 
petition  that  on  the  2nd  day  of  Novemher,  1870,  one 
Priscilla  Beer,  the  wife  of  George  8.  Beer,  made  and 
executed  her  last  will  and  testament.  The  following  is 
a  copy  of  said  instrument,  so  far  as  material  to  the  ques- 
tions involved  in  this  case:  "(1)  I  give  and  bequeath 
unto  my  two  sons,  William  A.  Beer  and  Joseph  G.  Beer, 
one  span  of  horses  each,  and  one  bed  and  bedding  each, 
and  also  one  cow  to  each,  to  be  delivered  to  them  as 
soon  as  convenient  after  my  decease.  (2)  I  further  give 
and  bequeath  unto  my  two  daughters,  Sarah  Frances 
Beer  and  Nancy  Adora  Beer,  a  bed  and  bedding  to  each^ 
and  a  cow  apiece  to  each,  as  soon  as  convenient  after  my 
decease.  (3)  I  give  and  bequeath  to  my  grand- 
daughter, Josephine  Shields,  the  sum  of  two  hundred 
and  fifty  dollars  at  the  death  of  my  husband,  George  S. 
Beer.  (4)  I  give,  devise  and  bequeath  unto  my  beloved 
husband,  Geoi^e  S,  Beer,  all  the  real  and  residue  of 
both  my  real  and  personal  estate,  of  every  name  and 
nature  whatsoever,  and  whatever  of  the  same  should 
be  left  at  his  decease  I  direct  should  be  equally  divided 
between  the  children  of  the  said  George  S.  Beer  and 
their  heirs  and  assigns  forever."     After  the  death  of 
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Priscilla  Beer,  plaintiff's  intestate,  George  S.  Beer,  sold 
and  conveyed  all  of  the  land  devised  to  him  by  said  will 
to  his  two  sons,  W.  A.  and  Joseph  G.  Beer.  Afterwards 
said  Joseph  G.  Beer  reconveyed  to  said  intestate  all 
the  interest  he  had  in  said  land. 

By  this  reconveyance  said  intestate  again  became  the 
owner  of  an  undivided  half  of  the  devised  lands,  to  the 
same  extent  at  least  as  he  formerly  held  the  same  nnder 
the  will.  The  demurrer  to  the  petition  was  upon  the 
following  grounds:  "  (1)  The  petition  and  amendments 
thereto,  and  exhibit  of  will  attached,  show  on  their 
face  that  the  estate  of  George  S.  Beer  has  no  Interest 
in  the  land  sought  to  be  sold  for  the  payments  of  the 
debts  of  said  estate.  (2)  The  petition  and  will  attached 
show  that  George  S.  Beer  took  only  a  liffr*state  in  the 
laud  in  qnestioo  under  the, will,  and  that  said  land  is 
not  subject  to  the  payment  of  his  debts."  It  is  earnest- 
ly contended  by  counsel  for  appellants  that  under  a 
proper  construction  of  the  will  George  S.  Beer  took  a 
life-estate  in  the  land  devised,  and  that  at  his  death  it 
descended  to  his  children,  and  is  not  liable  for  the  pay- 
ment of  his  debts.  In  our  opinion,  a  fair  consideration 
of  the  instrument  in  all  its  parts  will  not  authorize  the 
construction  contended  for  by  counsel.  The  fourth 
clause  of  the  will  is  an  absolute  devise,  without  limi- 
tation upon  the  devisee.  It  is  a  devise  of  the  real  es- 
tate in  general  terms.  It  neither  by  words  nor  by  any 
fair  implication  limits  the  devise  to  a  life-estate.  On 
the  contrary,  and  in  addition  to  the  general  devise, 
without  words  of  limitation  by  plain  implication,  it 
authorizes  the  devisee  to  sell  and  convey  the  land. 
There  is  no  devise  over,  unless  some  of  said  estiite 
should  be  left  at  the  death  of  the  devisee.  If  a  life- 
estate  was  intended  to  be  devised,  the  whole  of  the  real 
estate  would  be  left  at  the  decease  of  George  S.  Beer. 
He  could  not,  by  sale  and  conveyance  of  the  land 
enlarge  his  estate  or  right  thereto.  This  court  has  re- 
peatedly held  that,  if  the  first  devisee  has  power  by  the 
terms  of  the  will  to  dispose  of  the  property,  he  must  be 
■considered  the  absolute  owner,  and  any  limitation  over 
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la  Toid  for  repugnance.  Rotia  t.  .Ucier,  47  Iowa,  607; 
Williams  v.  Allison,  33  Iowa,  278;  Aldeii  v.  Johnson,  63 
Iowa,  124,  18  N.  W.  Rep.  696;  In  re  Burbank,  69  Iowa, 
378,  28  N.  W.  648.  And  see  .alao,  FUnn  v.  Davis, 
18  Ala.  132;  Jackson  v.  Bull,  10  Jolins.  18;  Ide  v  ./de,. 
5  Mass.  500;  Hdmer  v.  Shoemaker,  22  Wend.  138.  In 
the  case  at  bar  there  is  not  even  an  absolute  limitation 
over.  It  is  merely  a  provision  that  wliatever  may  be 
left  at  the  decease  of  the  devisee  shall  be  divided  be- 
tween the  children.  Counsel  for  appellants  cite  to  us  a 
number  of  cases  they  claim  are  authority  for  holding 
that  the  devise  under  consideration  is  a  life-estate. 
They  urge  special  attention  to  the  case  of  Benkert  v. 
Jacoby,  36  Iowa,  274.  It  appears  to  us  that  the  pro- 
visions of  the  will  construed  in  that  case  are  so  unlike 
the  will  in  the  case  at  bar  as  to  be  no  aid  in  determining^ 
the  rights  of  these  parties.  The  law  of  the  cited  case 
is  in  harmony  with  the  rule  of  construction  above  an- 
nounced. We  have  carefully  examined  the  other  cited 
cases,  and  find  no  reason  from  such  examination  to 
doubt  the  conclusion  that  the  court  below  rightfully 
overruled  the  danuirer. 

AfOrmed. 

See  Read  v.  WaUdns,  3  Am.  Frob.  Rep.  483,  and  BUven  t.  Sejnioar, 
2  Am.  Prob,  Bep.  447.  Aa  to  who  Is  entitled  to  posaesBtoa  where  Oiere 
iB  a  bequest  of  persoDdJ  property  for  life  with  rematDder  orer,  ne 
Bratmock  t.  Stocker,  2  Am.  Prob.  Rep.  333,  and  the  note. 


Matfison  vs.  Fabnham. 

(44  Minnesota,  %.) 

Executors.  —  Personai>  LiABiLirr.  —  Decbasbi* 

PARTNER. 

Where  the  executor  of  a  deceased  partner.  In  compliance  with  direc- 
tions In  the  testator's  wUl,  continues  the  partnership  business  with 
the  surviving  partner,  with  the  testator's  assets,  and  for  the  beneflt  of 
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the  estate,  he  docs  not  tberebj  become  personally  liable  for  debts 
coatracted  by  the  flrm  during  tlie  life  of  Uie  deceased  paitner;  nor 
does  the  fact  of  IiIb  so  continuing  tlie  buElneas  ^ve  the  eurrlTlag 
partner  any  Implied  authority  to  bind  him  for  such  debts. 

Appeal  from  an  order  of  the  District  Court  of  Hen- 
nepin County. 

J.  M.  Shaw,  W.  A.  Lancester  and  H.  M.  BouteUe,  for 
appellant. 

Miller,  Young  &  Akera,  for  respondents. 

Mitchell,  J.  Conceding  for  the  sake  of  argument, 
that  there  was  evidence  tending  to  prove  that  the  exec- 
utors of  James  A.  Lovejoy,  the  deceased  member  of  the 
partnership  of  "Famham  &  Lovejoy,"  had  so  acted 
with  reference  to  the  continuance  of  the  partnership 
business  that  they  became  partners  therein  with  S.  W. 
Famham,  the  surviving  member  of  the  firm;  and  con- 
ceding the  law  to  be  that  they  thereby  incurred  the 
persona]  and  unlimited  liability  of  partners  for  all 
debts  contracted  after  the  death  of  their  testator,  still 
plaintiff  failed  to  make  out  a  cause  of  action  against 
them,  and  the  action  was  properly  dismissed.  The 
notes  sued  on  were  executed  by  8.  W.  Famham,  the 
surviving  partner,  in  the  name  of  the  firm,  in  renewal 
of  notes  given  by  Famham  &  Lovejoy  in  the  lifetime 
of  Lovejoy,  or  at  least  for  an  indebtedness  of  the  flrm 
contracted  in  his  lifetime;  and  there  is  not  a  particle  of 
evidence  that  these  notes  were  executed  by  Famham 
by  the  authority  or  even  with  the  knowledge  of  the 
executors,  or  that  in  entering  the  firm  as  partners,  if 
they  ever  did,  they  assumed  the  existing  liabilities  of 
the  partnership.  The  law  probably  is  that  an  executor 
of  a  deceased  partner,  who  engages  io  and  continues 
the  partnership  business,  with  the  testator's  assets, 
with  the  surviving  partner,  will  be  liable  personally  for 
debts  contracted  in  the  business  during  such  continu- 
ance of  it,  although  he  does  it  as  executor,  and  in  com- 
pliance with  directions  in  the  testator's  will,  for  the 
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benefit  of  the  estate.  This  rule  is  so  severe  that  it  has 
been  changed  in  some  states  by  atatuta  It  grows 
out  of  the  fact  that  the  law  insists  on  a  personal  and 
unlimited  liability  as  the  essential  characteristic  of  a 
X>a]rtner,  and,  from  the  supposed  necessities  of  the  case, 
it  takes  the  executor  as  the  substitute  of  the  deceased. 
But  it  was  never  heard  that  an  executor,  in  thus  assum- 
ing the  relation  and  responsibilities  of  a  partner  by 
continuing  the  partnership  business  of  his  testator, 
assumed  or  became  personally  liable  for  debts  con- 
tracted by  the  firm  during  the  life  of  the  decedent. 
The  manifest  injustice  and  unreasonableness  of  such 
a  proposition  is  its  most  complete  refutation.  Where 
an  executor  thus  engages  in  carrying  on  the  business, 
it  is  usually  spoken  of  as  a  continuance  of  the  partner- 
ship; but  it  is  incorrect  to  so  term  it  It  is  necessarily 
the  creation  of  a  new  partnership,  in  which  the  exec- 
utor takes  the  place  of  the  deceased  partner,  and  it  is 
elementary  law  that  a  person  becoming  a  member  of 
an  existing  firm,  or  forming  a  partnership  with  another 
in  the  lattera  existing  business,  does  not  thereby  be- 
come liable  for  the  debts  already  incurred,  nor  does  the 
new  firm  ttecome  liable  for  them.  An  agreement,  ex- 
press or  implied,  is  necessaiy  to  create  such  liability, 
not  only  between  the  creditors  and  the  new  firm,  but 
also  between  the  partners.  The  presumption  is  against 
the  assumption  of  such  liability,  and  the  burden  to 
prove  it  is  upon  him  who  asserts  it;  and  if  such  is  the 
presumption  in  the  case  of  one  entering  a  firm  for  his 
own  personal  profit,  it  sliould  obtain  with  increased 
force  in  the  case  of  an  exncntor  who  becomes  a  member 
solely  for  the  benefit  of  the  estate  of  his  testator.  It 
is  no  answer  to  say,  as  does  the  plaintiff,  that,  defend- 
ants having  become  partners  with  Famham,  "  the  act 
of  any  one  of  them  within  the  scope  of  the  partnership 
business  was  the  act  of  all ; "  for  giving  the  obligations 
of  the  firm  for  other  than  partnership  debts  was  not 
within  the  seoiw  of  the  portnership  business.  Neither 
is  it  inii)ortant  that  in  his  will  Lovejoy  gave  his  exec- 
utors authority  to  join  with  Famham  in  the  execution 
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or  notes  or  other  contracta  for  renewing  and  continu- 
ing any  firm  indebtedness  existing  at  the  time  of  his 
■decease.  They  certainly  were  not  bound  to  do  so,  and 
the  fact  that  they  might  have  seen  fit  to  unite  with  him 
in  continuing  the  businesB  gave  him  no  implied  author- 
ity to  bind  them  for  existuig  indebtedness  of  the  old 
arm. 

Order  affirmed. 

As  to  the  llabiUty  and  power  of  peisonal  reprearaitaUve  carryliig 
<»i  testator's  business,  see,  BrasfleLd  v.  French,  2  Am.  Frob.  Rep. 
W7,  and  monographic  note;  also  Bennett  r.  IUiode«,  3  Am.  Frob.  R^. 


Peaslee  t!8.  Fletcher's  Estate. 

(60  Vermont,  188.) 

Subject  of  bequest.  —  Words  of  description. — 
"Goods  and  chattels." — Restrictive  effect  of 
a  rbsiduart  clause. 

Except  In  reelduaiy  claiuee,  general  words,  such  as  "  lEoods  and 
chattels."  when  following  after  and  coupled  with  words  of  a  limited 
slgnlflcaUon,  such  as  "  my  household  furniture,"  are  restricted  in 
meaning  to  things  ijiudem  gmerit,  and  would  not  include  prom- 
Issory  notes  nor  money,  unless  partial  Inteetacr  would  result  from 
such  coustructioa  by  reason  of  the  will  containing  no  bequest  of  the 
residue  of  testatts's  estate. 

Appeal  from  a  judgment  of  Chittenden  County 
Ojurts.     The  facts  appear  in  the  opinion. 

Hard  &  Cushin^,  for  plaintiff. 

W.  L.  Burnop  and  6'eo.  W.  Wales,  for  the  defendant. 

Tyler,  J.  The  only  question  presented  by  the  hill  of 
exceptions  in  this  case  arises  in  construing  the  follow- 
ing clause  in  the  will  of  Mary  M.  Fletcher,  late  of  the 
city  of  Burlington,  deceased,  ov  rather,  that  part  of  the 
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clause  which  relates  to  the  bequest  of  the  personal  es- 
tate of  the  testatrix: 

"  I  give  to  my  uncle,  George  L.  Peaslee,  of  Auburn, 
Maine,  my  home  place  on  Prospect  Street,  in  said  Burl- 
ington, with  my  household  furniture,  and  all  jmy  per- 
sonal goods  and  chattels  on  said  premises  at  the  time 
of  my  decease." 

The  plaintiff,  who  is  the  devisee  mentioned  in  said 
clause,  claims  that  the  words  "  all  my  personal  goods 
and  chattels  on  said  premises  at  the  time  of  my  de- 
cease "  are  operative  to  pass  to  him  seven  promissory 
notes  of  fl,000  each,  which  the  testatrix  held  against 
one  Manwell,  and  |1,100.18  in  money,  which  were  in  the 
house  or  "  home  place  "  of  the  testatrix  when  she  died. 

In  giving  construction  to  this  clause,  we  must  con- 
sider all  the  words  contained  i»  it,  and  also  its  relation 
to  the  other  portions  of  the  will,  in  order  to  ascertain, 
if  possible,  the  testatrix's  real  intention. 

It  appears  by  the  bill  of  exceptions  that  she  was  ac- 
customed to  keep  her  promissory  notes,  and  other  like 
securities,  in  her  house,  and  that,  at  the  time  of  the  ex- 
ecution of  this  will,  which  was  during  an  illness  from 
which  she  did  not  expect  to  recover,  she  had  in  her 
house  besides  the  notes  in  controversy,  other  promis- 
sory notes  amounting  to  about  |80,000;  also  that  she 
was  in  the  habit  of  having  certain  United  States  bonds 
brought  from  the  banks  in  the  city,  where  she  usually 
kept  them,  to  her  house,  where  they  would  remain  dur- 
ing the  day,  while  she  cut  off  the  coupons. 

It  is  true  that  the  word  "  chattels "  has  a  broad 
enough  signification  to  include  promissory  notes  and 
bank-bills,  and,  in  many  locations  in  a  written  instru- 
ment, it  would  be  construed  to  include  them;  but  in 
this  case,  if  it  had  been  the  intention  of  the  t^tatrix 
to  bequeath  to  the  plaintiff  so  large  an  amount  of 
money  and  personal  securities  as  was  often  in  her  house, 
and  liable  to  be  there  at  ter  decease,  it  is  hardly  reason- 
able to  suppose  that  she  would  have  employed  so  gen- 
eral and  inapt  a  term  as  "  goods  and  chattels  "  for  that 
purpose,  when  she  obviously  might  have  bequeathed 
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tbem  in  unmiBtakable  language.  Had  she  intended  to 
give  her  uncle  all  such  promissory  notes  and  money  on 
hand,  or  any  part  thereof,  it  is  fairly  presumable  that 
she  would  have  said  bo  plainly. 

Again,  we  must  consider  all  the  language  of  the 
clause  in  question, — the  words  "my  household  furni- 
ture" as  well  as  "my  personal  goods  and  chattels," — 
and  determine,  if  we  can,  what  relation  the  respective 
words  bear  to  each  other;  whether  or  not  the  latter  are 
restricted  in  their  meaning  by  the  former.  The  author- 
ities on  this  point  are  numerous  and  somewhat  conflict- 
ing, but  we  find  that  the  general  current  of  them,  both 
in  England  and  in  this  country,  is  that,  except  in  residu- 
ary clauses,  general  words,  such  as  "  goods  and  chat- 
tels," when  following  after  and  coupled  with  words  of 
a  limited  signification,  are  restricted  to  the  same  class 
as  the  former.  2  Will  Ex.  1015, 1017,  and  cases  cited. 
Thus,  where  the  testator  bequeathed  to  his  niece  all 
his  goods,  chattds,  household  stuff,  furniture,  and 
other  things  which  should  be  in  his  house  at  A.,  it  was 
decreed  that  cash  fonnd  at  the  testator's  house  did  not 
pass;  for  by  the  words  "other  things"  should  be  in- 
tended things  of  like  nature  and  species  with  those  be- 
fore specified.  Trafford  t.  Berriije,  1  Eq.  Cas.  Abr.  201. 
Jarman  in  his  work  on  Wills,  cites  the  case  of  Lam-  , 
phier  T.  Deapard,  2  Dr.  &  War.  59,  where  a  testator, 
after  devising  certain  real  estate  to  his  wife,  be- 
qneathed  to  her  all  his  household  furniture,  plate,  house 
linen,  and  "all  other  chattel  property  that  he  might 
die  seized  or  possessed  of,"  and,  after  various  legacies, 
he  appointed  A.  his  executor  and  residuary  legatee. 
Sir  Edward  Sugden  held  that  "  all  other  chattel  proj)- 
erty"  meant  all  ejuadem  generis,  relying  partly  on  the 
subsequent  residuary  gift.  He  thought,  however,  that 
the  words  would  clearly  not  pass  money,  so  that  the 
clause  could  not  be  a  general  bequest  of  the  entire 
personal  estate. 

In  Ratclings  v.  Jennings,  13  Ves.  Jr.  36,  the  bequest 
was  **  unto  my  wife,  Alice  Jennings,  two  hundred 
pounds  per  year,  being  part  of  the  moneys  I  now  have 
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in  bank  security,  entirely  for  her  own  use  and  disposal, 
together  ivith  all  my  household  furniture  and  effects, 
of  what  nature  or  kind  soever,  that  I  may  be  possessed 
of  at  the  time  of  my  decease."  The  Master  of  the  Rolls 
said:  "The  second  question  arises  upon  the  widow's 
claim  of  tlie  whole  residue  of  the  personal  estate  as 
passing  to  her  under  the  general  word  '  effects.'  That 
claim  cannot  be  sustained.  Part  of  his  property  beings 
particularly  given  to  her  afterwards,  the  word  '  effects  * 
must  receive  a  more  limited  interpretation,  and  must 
be  confined  to  articles  ejusdcm  generis,  with  those  spec- 
ified in  the  preceding  part  of  the  sentence,  riz.,  house- 
hold furniture." 

In  Dole  V.  Johnson,  3  Allen,  364,  the  testator  be- 
queathed to  his  widow  all  his  household  furniture, 
wearing  apparel,  and  all  the  rest  and  residue  of  his 
personal  property.  Hoar,  J.,  in  construing  this  clause, 
said:  "We  think  the  meaning  of  the  whole  will  is 
made  most  consistent  by  restricting  the  word  'prop- 
erty '  to  chattels  ejiisdem  generin  with  those  enumerated. 
By  this  construction  the  widow  will  take  absolute- 
ly the  household  furniture,  wearing  apparel,  and  other 
chattels  in  and  about  the  house  of  the  testator  adapted 
to  personal  use  and  convenience,  such  as  books,  pic- 
tures, provisions,  watches,  plate,  carriages,  domestic 
animals,  and  the  like,  but  not  including  money,  stocks, 
securities,  or  evidences  of  debt." 

In  Johnson  v.  Goss,  128  Mass.  433,  where  the  bequest 
was  as  follows:  "I  give  to  my  wife  all  my  personal 
property,  my  household  effects,  horses,  carriages,  life 
insurance,  etc.," — the  court  held  that  this  general 
term,  "all  my  personal  property,"  was  not  used  in  its 
ordinary  sense;  that  the  language  did  not  purport  to 
bequeath  the  residuum  of  the  testator's  property,  and, 
construing  it  in  connection  vrith  the  words  immediate- 
ly following,  "  my  household  effects,"  etc.,  that  the  tes- 
tator's purpose  was  to  desrribe  property  of  the  same 
kind,  and  that  he  used  the  adjective  "personal"  as 
descriptive  of  chattels  of  personal  use  and  convenience, 
not  including  stocks,  securities,  or  other  productive 
property. 
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In  Benton  v.  Benton,  63  >.'.  H.  289,  the  bequest  vrnA 
as  follows:  "I  give  my  wife  every  article  of  household 
furniture,  books,  etc.,  and  every  other  article  of  per- 
sonal property  in  and  about  said  homestead,  or  wher- 
ever found,  belonging  to  my  estate;"  and  uuder  it  the 
widow  and  the  residuary  legatees  both  claimed  the 
bank  shares,  notes,  and  aish  on  hand.  The  court  held 
that  the  words  "  every  other  article  of  personal  prop- 
erty "  were  limited  to  the  same  class  of  things  as  those 
enumerated,  and  did  not  include  the  bank  stock,  notes, 
and  cash  claimed  by  the  widow. 

Were  there  no  residuary  clause  in  this  will,  the 
words  in  question  might  and  probably  would  be  con- 
strued to  pass  this  property  to  the  plaintiff,  for  the 
reason  that  courts  are  always  disposed  to  give  the 
broadest  meaning  practicable  to  the  words  of  a  bequest 
when  it  is  necessary  to  do  so  in  order  to  prevent  intes- 
tacy. The  same  is  true  when  words  of  a  general  signi- 
fication are  found  in  the  residuary  clause  itself,  and 
for  the  same  reason.  Jarman,  in  commenting  upon 
cases  which  indicate  the  disposition  of  judges  of  the 
preswit  day  to  adhere  to  the  rule  which  gives  to  words 
of  a  comprehensive  import  their  full  extent  of  opera- 
tion, remarks,  however,  "  that  in  all  the  preceding  cases 
there  was  no  other  bequest  capable  of  operating  on  the 
general  residue  of  the  testator's  personal  estate  if  the 
clause  in  question  did  not.  Where  there  is  such  a 
bequest,  it  supplies  an  argument  of  no  inconsiderable 
weight  in  favor  of  the  restricted  construction,  which 
is  then  recommended  by  the  anxiety  always  felt  to  give 
to  a  will  such  a  construction  as  will  render  every  part 
of  it  sensible,  consistent,  and  effective." 

Many  of  the  cases  cited  by  the  plaintifFs  counsel  are 
upon  the  construction  of  residuary  clauses  in  wills. 
Such  is  the  case  of  Parker  v.  ifarchant,  20  Eng.  Ch.  290, 
where  it  was  held  that  the  words  "  goods,  chattels,  and 
effects,"  after  an  enumeration  of  various  articles, 
carried  the  residue  of  the  testator's  property.  The 
"Vice-Chancellor,  in  considering  the  point  whether,  by 
these  words,  the  testator  had  disposed  of  the  general 
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residue  of  his  personal  estate,  or  had  so  far  died  intes- 
tate, said:  "This  turns -upon  the  meaning  to  be  at- 
tributed to  the  words  '  goods,  chattels,  and  effects,* 
liaving  regard  to  the  position  in  which  thej  are  found 
in  the  will,  and  having  regard,  also,  to  the  whole  con- 
tents of  the  will."  Such,  also,  is  the  case  of  Brown  v. 
Cogsicell,  5  Allen,  656. 

The  will  under  consideratioa  contains  a  residuary 
clause.  After  the  bequest  to  her  uncle,  the  testatrix 
gave  all  the  residue  of  her  estate,  except  two  small 
legacies,  to  the  Mary  Fletcher  Hospital. 

Upon  these  well-recognized  rules  of  construction,  we 
hold  that  the  words,  "goods  and  chattels,"  in  the  con- 
nection in  which  they  are  found,  should  be  construed 
as  having  ouly  a  restricted  and  limited  signification, 
and  as  not  including  said  Manwell  notes  and  cash  on 
hand;  that  they  are  further  restricted  in  their  meaning 
by  the  word  "  personal,"  which  indicates,  when  con- 
sidered in  its  relations  to  the  words  "  household  furni- 
ture," that  the  testatrix  intended  by  the  words  in  ques- 
tion to  bequeath  only  other  articles  of  the  same  kind, 
belonging  to  the  house,  "  savoring  of  the  locality." 
adapted  and  peri^ining  to  her  personal  use.  This  view 
is  sustained  by  the  fact  that  no  definite  amount  of 
money  and  notes  was  kept  at  the  house.  It  often 
varied  with  varying  circumstances,  and  the  notes  and 
money  were  carried  away  and  brought  back  as  the  tes- 
tatrix had  occasion  to  go  from  or  return  to  her  home, 
and  were  being  removed  when  she  died. 

To  give  these  words  the  broad  meaning  claimed  for 
them  by  the  plaintiff  woidd  be  to  invest  them  with 
power  by  which  they  might  have  defeated  what  seems 
to  have  been  the  main  purpose  of  the  will,  namely,  the 
endowment  of  said  hospital;  for  at  times  nearly  the  en- 
tire personal  estate  of  the  testatrix  was  in  her  house. 

In  the  view  that  we  have  taken  of  this  case,  the  tes- 
timony of  the  plaintiff  received  by  the  court  below  was 
wholly  immaterial.  The  result  is  the  judgment  of  that 
court  is  affirmed,  and  certified  to  the  Probate  Court. 
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Wordg  of  dwcriptJon  general  and  ■peciflc,  — Aa  stated  in  the  prin- 
cipal cose,  the  dedstona  upon  tiUa  subject  have  not  alwafs  been 
uniform.  In  Chnrch  v.  Mundf,  15  Ve«.  39<f.  ptr  Loni  Eldon,  It 
was  Bald:  "A  court  of  Justice  Is  not,  by  conjecture,  to  take  out  of 
the  effect  of  general  words  propertf  which  those  words  are 
always  considered  as  compr^endlng."  In  Lock  v.  Noyes,  9  N.  H. 
430.  hold  tliat  choees  In  action  will  pa«s  under  a  testamentary 
disposition  similar  to  that  In  the  principal  case;  the  note  in  that  case, 
howerer,  hod  been  endorsed  by  Uie  testatrls.  And  as  a  Keneiai  rule, 
negotiable  Instruments  payable  to  bearer,  or  if  payable  to  order  and 
«ndoraed  are  properly  within  the  words  goods  and  ctiatteis.  (Benton 
V.  Benton,  «3  N.  H.  280;  Webster  v.  Wlers,  51  Conn.  569;  Sprlgg 
T.  Weems,  2  Har.  &  McH.  206;  Cook  v.  Boshiger.  4  Mod.  156;  2 
wmiamH,  Ex.  1274;  1  Roper,  L^.  c.  31,  Sees.  1,  2.  €f.  Parsons  v. 
Winslow,  G  Slasa.  174;  Browne  v.  Cogswell,  5  Allen,  556,)  It  Is  cer- 
tainly safest  to  adhere  to  the  rule  which  glTes  to  words  of  a  cmnpre- 
henrire  Import  their  full  extent  of  operation,  "  unlesH  some  very  dis- 
tinct ground  can  be  collected  from  the  context  for  considering  them 
in  a  special  or  r£«tiicted  Bense."  (1  Jarman,  Wills,  760.  jlcc.Ghiueh 
V.  Mundy.  15  Ves.  306;  I^irkcr  v.  Manshnut,  1  Younge  &  C.  Ch.  280; 
Browne  V,  Cogswell,  5  Allen,  556.)  Such  a  ground  of  restriction  is 
found  In  the  fact  tbat  the  will  contains  a  residuary  clause  under  which 
ttie  tilings  in  controversy  may  more  properly  pass,  (2  Jarman,  Wills. 
364),  and  the  role  as  thus  modified  In  the  principal  case  appears  to 
be  the  proper  solution  of  the  difficulty. 

In  Pennlman  v.  French,  17  Pick.  404,  the  words  "  indoor  movables  '* 
were  lield  to  Include  only  such  things  as  were  used  about  tlie  house. 
In  Buiiard  v.  Goffe.  20  Pick,  262.  the  words  "  All  the  residue  of  my 
furniture  and  estate  whatsoever."  were  restricted  to  personal  property. 
But  In  Jackson  T.  Robinson,  1  Yeates,  101,  "  every  kind  of  movables  " 
was  held  to  Include  bouds.  Many  cases  on  tills  subject  are  stated  in 
Jarman  on  Wills,  754  etseq. 


In  re  Tbaylor's  Estate. 

(81  California.  9.) 

Subject  of  bequest. —  Description  of  Land. —  Un- 
certainty. 

A  dliecUou  to  executors  to  purchase  at  a  price  left  bianic  in  the  will, 
a  tract  of  land  at  or  near  the  residence  of  the  deviseee  for  tlieir 
use  as  a  cattle  pasture,  without  any  other  sort  of  designation  by 
which  any  particular  piece  or  quantity  of  land  could  be  determi>»d. 
Is  vcdd  for  uncertainty. 
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Appeal  from  a  judgment  of  the  Superior  Court  of 
the  City  and  County  of  San  Francisco. 

Sdden  S.  &  George  T.  Wright,  for  appellants. 

D.  Wm.  Douthitt,  for  respondent. 

McFabland,  J.  This  is  an  appeal  taken  by  Joseph 
and  Margaret  Wilson  and  Kitty  Bdl  from  a  judgment 
of  the  court  beloiv  construing  the  will  of  the  deceased, 
and  ordering  a  distribution  of  the  residue  of  the  estate 
to  the  heir-at-law.  The  only  point  made  by  appellants 
is  that  the  court  erred  in  holding  void  for  vagueness, 
and  uncertainty  the  following  clause  of  the  will; 

'  I  also  require  my  said  executors  to  purchase,  at  a 

price  not  exceeding  f ,  a  tract  of  land  at  or  near  the 

residence  of  said  Wilsons,  at  Santa  Barbara,  for  a 
cattle  pasture,  the  free  and  exclusive  use  of  which  the 
said  Wilsons  shall  have  during  their  lifetime,  and  the 
survivor  of  them,  but  which  tract  of  land  shall  at  the 
death  of  both  of  them  vest  in  fee  in  their  daughter, 
Kitty  Bell." 

We  think  that  the  judgment  of  the  superior  court 
was  right.  Coimsel  for  appellants  argue  the  case, 
mainly,  as  if  the  only  question  were,  did  the  failure  to 
state  the  amount  to  be  expended  render  the  devise 
void  ?  But  that  is.  only  half  of  the  problem.  If  there 
had  been  any  certainty  in  the  description,  or,  indeed, 
any  description  at  all  of  the  land  directed  to  be  pur- 
chased, it  may  be  that  the  will  should  have  been  con- 
strued as  directing  the  purchase  of  the  land  described, 
no  matter  what  it  might  cost.  But  when  we  go  from 
the  blank  dollar-mark  to  look  for  a  description  of  the 
land,  we  come  upon  another  blank  as  empty  as  the  first. 
There  is  no  description,  either  by  common  name,  or  by 
metes  and  bounds,  or  by  quantity,  or  by  any  other  sori: 
of  designation,  by  which  any  particular  piece  of  land 
can  be  indicated.  The  case  is  very  different  from  the 
cases  cited,  where  bequests  for  the  education,  op  sup- 
port, or  maintenance,  etc.,  of  infants  and  others,  with- 
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out  specifying  the  amounts  to  be  used  for  such  pur- 
poses, have  been  maintained.  In  such  instances  the 
amount  necessary  for  the  purpose,  considering  the 
station  in  life  of  the  l^atee  and  the  condition  of  the 
estate,  can  readily  be  acertained  with  reasonable  cer- 
tainty. But  in  the  case  at  bar  there  is  no  path  that 
will  lead  the  inquirer  out  of  the  labyrinth. 

Judgment  affirmed. 

Shakpstein,  J.,  and  Thornton,  J.,  concurred. 

Hearing  in  Bank  denied. 

See  furOier  as  to  descripUon  of  the  Uilng  deyUed,  Sturgle  v.  Work. 
T  Am.  l>rob.  Rep.,  supra,  23,  and  the  cross-refereuoea;  and  Peaslee 
T.  Vlelciux'a  Eetate,  7  Am.  Prob,  Rep.,  gupra,  217. 
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EXECUTOBS    AND    ADMINISTRATORS. —  COLLECTION    OF 

ASSETS. — Due  vioilance. — Rights  of  creditors. — 
Superstitious  uses. 

It  there  be  reasonable  ground  for  considering  that  the  legal  steps  to 
be  taken  to  collect  asseta  by  the  executor  would  have  been  In- 
effectual, then  his  foUure,  acting  In  good  faith,  to  take  them  does 
not  render  him  liable  as  for  a,  devattavit. 

A  delay  In  presenting  a  claim  agaliist  the  estate  of  a  decedent  of 
more  thin  a  year  and  a  half  after  the  probate  of  a  will,  and  for 
Ox  months  after  the  expiration  of  an  advertisement  for  cli^ms 
against  tbe  estate,  wholly  unexplained,  bars  the  creditor  from  hold- 
ing the  executor  liable  for  monpys  pi^d  out  by  him  In  good  taitb 
In  accordance  with  the  proTistons  of  the  will,  although  for  a  super- 


Appeal  from  an  order  of  the  Supreme  Court,  General 
Term,  Second  Department.  The  opinion  discloses  the 
facts. 

Ralph  E.  Prime,  for  appellant 
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T.  0.  Barry,  for  respondent. 

Pegkham,  J.  We  think  the  General  Term  arrived  at 
the  correct  conclusion  in  this  case.  Upon  the  undis- 
puted facts,  the  defendant  executor  was  not  guilty  of 
any  actionahle  neglect  in  not  bringing  suit  to  recover 
the  bonds  or  their  proceeds  from  Miss  Muii^hy,  the 
residuary  devisee  and  legatee.  For  months  after  the 
completion  of  the  advertisement  for  creditors,  the  de- 
fendant was  ignorant  of  the  existence  of  the  claim  of 
plaintiff,  and  the  defendant  had  in  his  possession 
enough  funds  of  the  estate  to  pay  all  of  its  known  debts 
without  seeking  to  recover  the  possession  of  these 
bonds  from  Miss  Murphy.  After  the  claim  of  the  plain- 
tiff was  made  known,  the  defendant  was  advised  by  his 
counsel,  to  whom  he  made  a  statement  of  the  facts, 
that  he  had  no  case  against  Miss  Murphy  for  the  re- 
covery of  the  bonds  or  their  proceeds.  This  was  prob- 
ably based  upon  a  consideration  of  the  question  of 
what  proof  the  defendant  could  make  that  the  bonds 
were  in  fact  the  property  of  his  testator  at  the  time  of 
his  death.  The  residt  of  an  action  would  have  been 
quite  problematical,  as  we  can  see,  and  we  should  be 
loath  to  hold  this  executor,  considering  the  facts  of  the 
case,  liable  as  for  a  devastavit  for  not  taking  legal  pro- 
ceedings, and  thereby  seeking  to  recover  the  bonds,  or 
their  proceeds,  notwithstanding  his  counsel  advised 
him  that  he  could  not  maintain  such  action. 
There  is  no  pretense  that  the  defendant  did 
not  act  in  entire  and  perfect  good  faith  in 
the  matter,  nor  can  there  be  any  question  of  the 
itma  fides  of  his  counsel.  An  executor  who  has  acted 
in  good  faith,  and  intended  fairly  and  fully  to  discharge 
his  duty,  will  not  be  charged  in  this  manner,  if  such  in- 
tentions have  been  directed  by  a  reasonable  judgment; 
while,  if  the  property  of  the  decedent  has  been  wasted 
through  his  carelessness  and  want  of  proper  attention, 
he  will  be  liable.  This  rule  was  laid  down  by  Mr.  Jus- 
tice Nelson  in  ,SchuUs  v.  Pulver,  11  Wend.  363,  366, 
where  the  administrator  was  held  liable  in  a  very  plain 
case. 
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If  there  is  reasonable  ground  for  considering  that  the 
l^al  steps  to  be  taken  to  collect  assets  by  the  executor 
would  have  been  iueffectual,  then  the  failure  of  the 
executor,  acting,  in  good  faith,  to  take  them  does  not 
render  him  liable  as  for  a  devaafavit.  Clack  v.  Holland, 
19  Beav..  262,  271. 

-It  is  true  in  the  case  in  "Wendell,  above  referred  to, 
it  is  stated  that  if  the  debts  are  not  collected  within  a 
reasonable  time  after  the  issuing  of  letters,  either  by 
personal  application  or  by  suit,  the  executor  is  respon- 
sible for  such  neglect.  But  it  is  seen  that  the  court 
refers  to  such  debts  as  could  have  been  thus  collected, 
not  to  those  where  a  suit  would  have  been  umivailing. 
The  onus  is  upon  the  executor  to  show  a  fair  reason 
why  he  did  not  commence  proceedings  to  collect  a  debt, 
and  it  is  only  necessary  in  the  first  instance  for  him 
who  insists  upon  a  devastavit  to  show  the  existence 
of  a  debt,  and  that  the  executor  has  taken  no  steps  to 
collect  it.  The  presumption  is  that  it  could  have  been 
collected,  as  the  usual  course  is  for  men  to  pay  their 
debts,  and  solvency  is  presiuned  until  the  contrary  is 
shown.  This  is  what  was  decided  in  Stiles  v.  Guy,  16 
Sim.  230,  39  Eng.  Ch.  229;  the  vice-chanceUor  remark- 
ing that  "  those  who  seek  to  exonerate  themselves  from 
a  debt  due  from  a  third  person  ought  to  prove  that  that 
person  could  not  have  paid  the  debt.  If  a  debt  is  due, 
the  law  presumes,  until  the  contrary  is  shown,  that  the 
debtor  can  pay  it.  Insolvency  cannot  be  presumed." 
The  same  principle  is  upheld  in  Harrington  v.  EeteltaSy 
92  N.  Y.  40,  where  this  coxirt  held  that  the  executor, 
hearing  of  a  debt  due  the  estate,  was  bound  to  active 
diligence  for  its  collection,  and  that  he  could  not  wait 
for  a  re<iuest  from  the  distributees.  The  existence  of 
the  debt  being  proved,  the  duty  of  active  diligence  was 
enjoined  upon  the  executor.  In  that  case,  and  upon 
the  facts  therein  appearing,  the  court,  per  Danforth, 
J.,  regarded  the  neglect  to  prosecute  not  only  as  an 
omission,  but  as  a  willful  default  amounting  to  positive 
collusion. 

Active  vigilance  is  a  relative  term,  and  what  it  is 
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depends  upon  the  facts  appearing  in  eacli  case.  As  to 
where  the  owiw  lies  in  malting  proof  of  the  facts,  there 
can  be  but  little  question.  A  debt  being  proved,  the 
presumption  is  that  it  is  collectible,  as  solvency,  and 
not  the  contrary,  is  to  be  presumed.  But  when  the 
(tttws,  being  shifted  to  the  executor,  is  met  by  proof  on 
his  part  of  the  absolute,  irretrievable,  and  hopeless  in- 
solvency of  the  debtor,  does  any  rule  of  active  vigilance 
demand  the  iustitution  of  legal  proceedings  by  the  exec- 
utor against  such  insolvent  debtor  ?  Ehtes  active  dili- 
gence require  the  commencement  of  an  action  to  obtain 
possession  of  property  which  the  executor  claims  be- 
longs to  the  estate,  although  at  the  same  time  he  does 
not  know  how  he  can  prove  that  the  property  does  be- 
long to  it,  and  he  is  also  advised  by  his  counsel,  in  good 
faith,  that  he  cannot  make  such  proof,  and  lie  really 
believes  it  ?  All  the  facts  being  in,  the  question  aris- 
ing for  determination  is  whether  the  conduct  of  the 
executor  has  been  guided  by  good  faith,  reasonable 
judgment,  and  an  intention  to  fairly  and  fully  discharge 
his  duty.  If  so,  it  cannot  be  that  he  should  still  be 
held  liable  for  a  devastavit.  No  duty  of  active  vigi- 
lance would  make  it  necessary  to  sue  an  absolute  and 
hopeless  insolvent,  nor  to  commence  an  action  when  he 
was  entirely  ignorant  as  to  where  to  find  the  proof  to 
maintain  it. 

In  this  case  we  cannot  see  that  the  executor,  under 
all  the  facts,  was  guilty  of  such  a  lack  of  diligence  as 
should  charge  him  with  the  value  of  these  bonds.  The 
result  of  a  suit  was  entirely  too  doubtful  to  require  us 
to  hold  the  executor  liable  for  not  instituting  it,  espe- 
cially, when,  in  good  faith,  and  after,  it  is  to  be  pre- 
sumed, a  full  statement  of  all  the  facts,  his  counsel  ad- 
vised him  that  he  had  no  case,  and  he  believed  it  and 
acted  accordingly. 

Another  question  arises  upon  this  accounting.  The 
testator,  by  his  will,  bequeathed  to  his  executor  $500 
to  be  expended  by  him  in  having  masses  said  for  the 
repose  of  the  soul  of  the  testator.  He  has  expended 
but  {250  belonging  to  the  estate  for  that  purpose;  the 
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Other  half  of  the  fSOO  having  been  contributed  by  the 
residuary  legatee. 

The  plaintiff  claims  that  the  defendant  is  liable  for 
the  $250  thus  paid  out  by  him,  upon  the  ground  that 
the  bequest  to  the  executor  in  trust  to  pay  out  moneys 
for  masses  was  wholly  void,  and  the  executor  had  no 
right  to  follow  out  the  instructions  of  the  testator  in 
that  behalf. 

The  bequest,  as  made  in  this  instrument,  was  void. 
It  has  been  so  held  by  this  court  in  the  very  recent 
case  of  Holland  v.  Alcwk,  108  N.  T.  312,  16  K.  E.  Kep. 
305.  The  case  was  decided  subsequent  to  the  payments 
made  by  the  defendant  herein.  It  is  claimed  by  him 
that  he  is  not  liable  to  further  account  for  this  money, 
because  he  paid  it  as  directed  by  the  testator,  and  in 
good  faith,  at  a  time  when  it  had  not  been  decided  that 
such  a  bequest  was  void;  and  his  acts,  done  in  good 
faith  in  carrying  out  the  requirements  of  his  trust, 
should,,  until  such  or  a  similar  trust  was  declared  in- 
valid, be  upheld,  and  he  should  be  indemnified  by  the 
decree  of  the  court  from  all  liability  therefor.  I  am 
not  prepared,  upon  this  statement,  to  admit  that  the 
^good  faith  of  the  trustee  would  furnish  a  defense  to  the 
demand  of  the  plaintiff.  Property  which  is  given  to 
trustees  by  a  will  upon  a  void  trust,  or  one  which 
cannot  be  executed,  is  held  by  them  for  those"  persons 
to  whom  the  law  or  the  other  provisions  of  the  will  give 
property  which  is  undisposed  of.  Ommanneif  v.  Butch- 
er, 1  Turn.  &  B.  260;  Morice  v.  Bkhop  of  Durham,  9 
Ves.  399,  s.  c.  10  Ves.  521,  535;  Tezetf  v.  Jammn,  1  Sim. 
&  S.  69;  AS8ociatioti  v.  Harfs  TSx'rs,  4  Wheat.  1,  28; 
.ffawley  v.  James,  16  Wend.  61,  134,  180,  267.  Many  of 
these  cases  were  those  of  bills  filed  by  the  next  of  kin 
or  heirs  at  law  to  have  the  trustees  turn  the  property 
over  to  them,  because  the  trust  was  void. 

Upon  the  accounting  of  the  trustees  after  the  trust 
had  been  declared  void,  it  would  seem  to  be  rather  a 
startling  proposition  that  they  were  to  be  indemnified 
for  all  payments  made  in  good  faith  before  such  declar- 
ation.   This  doctrine  would  permit  a  person  named  as 
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trustee  to  execute  the  trust,  if  it  or  a  similar  trust  had 
never  been  declared  to  be  void,  if  the  trustee  acted  in 
good  faith.  On  the  contrary,  it  would  seem  generally 
as  if  a  trustee  acted,  in  carrying  out  the  trust,  at  the 
peril  of  being  able  to  maintain  its  validity  when  called 
upon.  Trustees  are  favorites  with  courts  of  equity,, 
and  for  that  very  reason  they  can  at  all  times  apply  to 
the  court  to  be  informed  as  to  their  duty,  or  as  to  the 
validity  of  the  trust  which  they  have  undertaken  to 
carry  out.  Having  this  right,  where  their  title  to  the 
funds  depends  upon  the  validity  of  the  trust,  as  evi- 
denced upon  the  face  of  the  instrument,  it  is  not  too 
much  to  say  to  a  trustee,  under  such  circumstances, 
if  there  be  the  least  possible  doubt  of  the  validity  of 
your  title,  bring  the  parties  who  might  be  interested 
in  that  question  into  court,  and  there  have  a  judicial 
determination  of  its  validity,  and  that  determination 
will  be  a  perfect  protection  for  all  your  acts.  If  a  trus- 
tee, in  a  case  involving  any  doubt,  chooses  to  go  on  and 
carry  out  the  provisions  of  the  trust,  he  has  but  him- 
self to  blame  in  case  of  disaster. 

It  is  true  that  in  Haitlaj  v.  James  the  court  held 
the  trust  to  be  void,  and  the  decree  provided  indemni- 
fication to  the  trustees  for  all  acts  done  and  moneys 
paid  by  them  in  good  faith  prior  to  the  decree.  There 
is  no  detailed  statement  as  to  what  those  acts  were, 
or  for  what  the  moneys  were  paid.  Many  acts  might 
have  been  performed,  and  money  paid,  for  the  benefit 
of  the  estate.  But  the  case  is  no  authority  on  this 
point,  for  the  indemnity  was  claimed  by  the  counsel 
for  the  trustees  and  was  assented  to  by  all  the  other 
interests,  and  passed  by  virtue  of  such  consent.  (See 
bottom  of  page  272  in  the  report  in  IC  Wend.) 

In  i^milh  V.  Dresser,  35  Beav.  378,  L.  R.  1  Eq.  651,  the 
trust  deed  was  void,  and  the  person  otherwise  entitled 
to  the  property  brought  an  action  to  recover  it  from 
the  trustee,  who  asked  for  a  decree  permitting  him  to 
retain  the  costs  and  expenses  he  had,  in  good  faith, 
incurred  prior  to  the  commencement  of  the  action. 
Lord  RoMiLLT,  Master  of  the  Rolls,  denied  the  motion* 
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and  said,  the  trustee  having  been  appointed  under  a 
trust  deed  wliich  was  invalid,  he  should  have  known 
the  fact  before  he  proceeded.  That  although  on  the 
face  of  the  deed  it  was  alleged  that  three-fourths  of  the 
creditors  had  consented,  such  was  not  the  fact,  and  in- 
quiry would  have  shown  it.  That  a  truatee  was  en- 
titled to  have  his  costs  of  executing  trusts  existing  and 
valid,  and  which  he  has  undertaken  to  perform,  but 
if  the  trusts  are  invalid  he  has  no  trusts  to  execute,  and 
is  not  competent  to  execute  any. 

And,  as  such  trusts  were  invalid,  the  trustee  had  no 
duty  to  perform,  and  he  ought  to  have  paid  the  money 
over  at  once.  This  is  said  of  a  case  where  the  trust 
deed  was  not  even  void  on  its  face,  but  because  of  an 
extrinsic  fact,  viz.,  the  failure  of  the  necessary  num- 
ber of  creditors  to  consent  to  it. 

The  case  of  Elsfy  v.  Coir,  36  Beav.  95,  is  to  the  same 
effect  If  the  trust  estate  is  invalid,  the  title  of  the 
tnistee  is  as  trustee  for  those  persons  upon  whom  the 
law  devolves  the  property  in  such  cases;  and  it  would 
seem  to  be  no  answer  to  them,  when  they  demanded  the 
property,  for  the  trustees  to  say  they  paid  it  out  under 
the  ill^ial  trust,  but  still  in  good  faith.  There  are 
cases,  no  doubt,  where  the  trustees  are  protected  for 
acts  performed  in  good  faith  under  an  instrument 
creating  the  trust,  where  the  instrument  is  subsequent- 
ly declared  void.  '  Such  cases  are  cited  in  the  opinion 
in  2t'ational  Butckerg'  &  Drovers'  Bank  v.  Htihbdl,  (de- 
cided at  this  term.)  I  have  found,  however,  no  case 
upholding  the  bald  proposition  that  all  acts  of  a  trus- 
tee done  in  good  faith  are  protected  by  the  instrument 
creating  the  trust,  even  though  such  instrument  is  en- 
tirely void.  It  is  not,  however,  necessary  to  decide  this 
case  npon  any  such  proposition,  and  we  shall  not  there- 
fore do  so.  There  are  other  facts  existing  here  which 
alter  the  case  of  the  defendant,  and  place  him  in  such  a 
position  that  the  court  is  enabled  to  protect  him  in  his 
payment.  The  property  in  question  was,  like  all  the 
rest  of  the  testator's  property,  bound  for  the  payment 
of  his  debts.    After  their  satisfaction  it  was  subject 
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to  the  testator's  disposal  by  will.  This  money  was,  by 
the  testator's  wDl,  to  be  disposed  of  in  the  purchase  of 
masses,  and,  the  debts  being  paid,  if  such  bequest  were 
invalid,  the  only  cue  to  complain  if  the  executor  obeyed 
its  requirements  was  the  residuary  legatee.  The  ex- 
ecutor properly  and  legally  advertised  for  the  presenta- 
tion of  all  claims  against  the  decedent  to  him,  in  order 
to  their  satisfaction,  if  there  were  property  enough. 
The  plaiutifTs  claim  was  not  presented  during  the  run- 
ning of  the  six  months,  nor  for  six  months  thereafter, 
and  the  executor  was  ignorant  of  its  existence.  At  the 
end  of  the  six  months  the  executor  was  in  this  situa- 
tion :  All  the  debts  of  the  estate  that  he  knew  anything 
about  amounted  to  no  more  than  he  bad  ample  funds 
in  his  bands  to  pay.  The  only  person,  therefore,  who 
could,  so  far  as  he  knew,  raise  any  objection  towards 
his  payment  of  the  money  for  the  purchase  of  the  mass- 
es was  the  residuary  legatee,  and  he  knew  that  she 
wanted  it  done.  For  six  months  after  the  conclusion 
of  the  advertisement,  the  plaintiff  still  neglected,  not 
only  to  prove  his  debt,  but  even  to  present  it,  or  allege 
its  existence.  No  reason  is  given  for  such  omission  and 
neglect.  We  think  that,  under  such  circumstances,  the 
plaintiff  should  be  estopped  from  the  prosecution  of 
this  claim  against  the  trustee. 

The  testator  died  in  the  spring  of  1883,  and  his  will 
was  proved  in  August  of  the  same  year;  and  it  was  not 
until  April,  1885,  that  the  plaintiff  presented  his  claim, 
or  that  the  defendant  was  apprised  of  its  existence.  A 
delay  in  presentinff  a  claim  against  the  estate  of  a 
decedent  of  more  than  a  year  and  a  half  after  the  pro- 
bate of  a  will,  and  for  six  months  after  the  expiration  of 
an  advertisement  for  claims  against  the  estate,  wholly 
■nneiplained,  is,  in  a  case  like  this,  sufficient  reason  for 
denying  the  claim  of  the  plaintiff  against  the  trustee 
to  repay  moneys  paid  out  by  him  in  good  faith,  in  nc- 
cordance  with  the  terms  of  the  'Bill,  and  with  the  wish- 
es of  the  only  person  who,  so  far  as  the  trustee  knew,  or 
with  diligence  could  ascertain,  had  any  interest  in  the 
estate. 
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After  the  expiration  of  the  six  months  of  advertise- 
ment, the  defendant  had  a  right  to  rely  upon  the  as- 
sumption that  all  claims  had  been  presented  which  ex- 
isted against  the  estate.  Upon  such  assumption,  and 
upon  the  consent  of  the  residuary  legatee,  he  was  jus- 
tified in  paying  the  money  for  the  masses.  The  plain- 
tiff should  not  now  be  heard,  io  his  claim  against  the 
trustee  to  recover  from  him  the  amount  of  such  pay- 
ment, when,  by  his  own  neglect,  he  rendered  such  pay- 
ment possible,  and  seemingly  in  all  things  proper  and 
oiled  for. 

Upon  the  ground  of  the  conduct  of  the  plaintiff  in 
omitting  to  present  his  claim,  he  should  be  barred  from 
its  prosecution  against  the  trustee.  The  defendant  is 
w^ithin  the  equity,  although  not  within  the  letter  of  the 
statute  (2  Rev.  St.  p.  89,  g  39)  relative  to  payments  made 
by  an  executor,  etc.,  as  against  one  who  has  neglected 
to  present  his  claim  within  sis  months  after  the  first 
publication  of  notice  to  creditors. 

The  order  of  the  general  term  should  be  afflrmfed, 
■with  costs  to  the  defendant  out  of  the  estate. 

All  concur,  except  Buger,  C.  J.,  not  voting. 

Order  affirmed. 

See  fnrUier  as  to  charitable  and  anpenlltions  vaee,  Mlnot  r.  Baker. 
T  Am.  Prob.  Rep..  »wpra,  43;  StrattMi  v.  PhTslo-Uedlcal  ColleKe,  T 
Am.  Prob.  Rep.,  nipra,  55;  Bullard  r.  Cbandlw,  7  Am.  Prob.  Rep., 
supra,  ISl. 


Sherman  vs.  Lewis. 

(44  Minnesota,  107.) 

Election. — Evidence  of  testator's  intention. 

In  order  to  rabte  a  case  for  an  election  by  a  benefldary  under  a  will 
on  the  gmnnd  that  the  testator  assumes  tliereby  to  dlsipoHe  of  prop- 
erty which  he  had  prerloualy  gtren  to  the  same  benefldary  by 
aaotber  lostrnment.  It  must  yery  clearly  and  eatlsttictorlly  appear 
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that  the  testator  has  iutentJoDally  tuistimed  to  dispose  of  tbe  prop- 
erty of  tlie  beucfleiurj-.  who  is  required  on  that  account  to  give  up 
hla  own  Elft;  and  tbls  intention  must  appear  from  the  words  of  the 
wIU  Itself,  and  cannot  be  prored  bj-  evidence  dthora  the  tnstmment. 

Appeal  from  a  judgment  of  the  District  Court  of 
Ramsey  County.     Tlie  opinion  discloses  the  facts. 

W.  K.  Gagton,  for  iippellants, 

Henry  Q.  James,  for  respondent 

Mitchell,  J.  All  that  is  necessary  for  the  decision 
of  this  appeal  is  to  compare  the  provisions  of  the  mar- 
riage settlement  by  the  testator  upon  the  respondent 
with  the  operative  provisions  of  his  subsequent  will,  in 
order  to  acertain  whether  it  clearly  appears  from  the 
will  that  the  testator  thereby  assumed  to. dispose  of 
what  he  had  previously  given  the  respondent  by  the 
settlement.  If  it  does  so  appear,  then,  under  a  famil- 
iar rule,  respondent  is  put  to  her  election,  and  must 
give  up  her  gift  under  the  settlement  in  order  to  take 
under  the  will;  otherwise,  she  may  retain  her  rights 
under  the  settlement,  and  also  take  under  the  will. 
The  marriage  settlement  gave  her,  subject  to  certain 
conditions,  the  usufruct  of  certain  real  estate  during  her 
natural  life.  The  operative  part  of  the  will  made  cer- 
tain specific  bequests,  and  then  bequeathed  and  devised 
"all  the  rest,  residue,  and  remainder  of  the  property, 
real,  personal,  and  mixed,  and  wherever  situated  which 
shall  remain  to  me  at  my  death." 

The  rule  is  that  a  genenil  bequest  and  devise  of  the 
testator's  property  will  be  construed  as  intended  to  ex- 
tend only  to  such  property  as  he  could  dispose  of  by 
will.  Also  that,  even  where  specific  property  is  dis- 
posed of  by  will,  in  which  the  testator  had  only  a  partial 
interest,  the  courts  wUI,  if  possible  under  any  retison- 
able  rule  of  construction,  construe  the  language  of  the 
will  as  intended  to  apply  only  to  the  interest  which  the 
testator  was  able  to  dispose  of;  the  presumption  being 
that  he  did  not  intend  it  to  apply  to  that  over  which  he 
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had  no  disposing  power.  Also  tliat,  in  order  to  raise  a 
case  for  an  election,  the  intention  as  manifested  by  the 
will  itself  must  be  clear  and  decisive.  It  must  be  clear, 
beyond  reasonable  doubt,  that  the  testator  has  inten- 
tionally assumed  to  dispose  of  the  property  of  the  bene- 
ficiary, who  is  required  on  that  account  to  give  up  his 
own  gift.  1  Jarm.  Wills,  (5th  Ed.)  452-454;  2  Bedf. 
"Wills,  475,  476;  Havens  v.  Sackelt,  15  N.  Y.  373;  Wash- 
hum  V.  Van  SieentryJc,  32  Minn.  336-352,  20  N.  W.  Rep. 
324;  In  re  Gotzian,  34  Minn.  159-164,  24  N.  W.  Rep.  920. 
And  while  parol  evidence  is  admissible,  to  the  same  ex- 
teat  as  in  other  cases,  in  aid  of  the  construction  of  writ- 
ten instruments, — that  is  to  show  the  condition  of  the 
subject-matter,  and  the  surrounding  circumstances, 
80  far  as  to  place  the  court  in  the  position  of  the  testa- 
tor,— ^yet  the  intent  of  the  testator  to  dispose  of  that 
which  was  not  his  must  appear  from  the  words  of  the 
will  itself,  and  cannot  be  proved  by  evidence  deJtora  the 
instrument.     1  Jarm.  Wills,  451,  452. 

Applying  these  rules  to  the  present  case,  the  general 
words  of  description  of  testator's  property,  "which 
should  remain  to  him  at  his  death,"  certainly  cannot  be 
construed  as  showing  any  intention  on  his  part  to  dis- 
pose of  the  interest  of  the  respondent  in  the  real  estate 
referred  to  under  the  previous  marriage  settlement. 
The  appellant  contends,  however,  that  because  in  the 
first  part  of  the  will  (which  by  its  terms  never  became 
operative,  for  the  reason  that  the  testator  left  a  wife 
and  child  surviving  him),  he  devised  this  real  estate 
without  any  expressed  limitation  or  qualification  as 
to  the  extent  of  the  interest  intended  to  be  disposed  of, 
this  must  be  construed  as  showing  an  intention  to  dis- 
pose of  the  whole  property,  including  respondent's  inter- 
est, and  that  the  second  and  operative  part  of  the  will 
is  to  be  construed  as  intending  to  dispose  of  the  same 
property  as  was  intended  to  be  disposed  of  in  the  first. 
Under  the  rules  already  laid  down,  it  will  at  least  admit 
of  doubt  whether  appellant's  construction  of  the  first 
part  of  the  will  is  correct;  but,  even  conceding  that  it 
is,  their  conclusion  sought  to  be  drawn  from  that  fact 
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as  to  what  was  intended  to  be  disposed  of  by  tlie  second 
part,  is  fleiirly  a  non  scquitur.  But  tliere  is  one  thing 
that  deprives  this  contention  of  appellant  of  all  force. 
By  an  examination  and  comparison  of  all  the  provisions 
and  conditions  of  both  the  will  and  the  marriage  settle- 
ment, it  will  be  seen  that  the  marriage  settlement,  and 
the  devise  of  this  real  estate  contained  in  the  first  part 
of  the  will,  could  never  both  be  operative  and  in  force 
at  the  same  time;  for  the  settlement  was  only  to  take 
effect  in  case  the  respondent  within  three  months  be- 
came the  wife  of  the  grantor,  and  the  devise  in  the  will 
was  to  be  void  and  of  no  effect  in  case  the  testator  left 
a  wife  surviving  him.  Our  conclusion  is  that  respond- 
ent is  not  put  to  an  election,  but  may  retain  her 
property  und«:  the  settlement,  and  also  take  under  the 
wQl. 

Judgment  aflttrmed. 

See  furttier  In  respect  at  election,  Brown  t.  Brown,  7  Am    Prob, 
Rep.,  svpra,  132. 


Bannister  vs.  Jackson. 

(45  New  Jersey  Equity,  702.) 

Testamentary  Capacity. — Intoxication. 

The  test  of  testamentary  capacity  Is  that  the  testator  can  compreliend 
the  property  that  he  Is  about  to  diiipoBe  of,  the  objects  of  his 
bounty,  the  meaning  of  the  business  In  which  he  ts  emitted,  the  re- 
lation of  each  of  these  factors  to  the  others,  and  the  distribution 
that  la  made  by  the  will. 

Tho  effect  of  present  Intoxication  and  mental  disease.  Induced 
by  habitual  indulgence  In  Intoxicants,  must  be  measured  by  the 
teat  Indicated;  for  both  may  exist  in  some  d^rree  without  destroy- 
ing testamentary  capacity. 

Appeal  from  a  decree  of  the  Orphan's  Court  of  Essex 
County.    The  facts  appear  in  the  opinion. 

C.  W.  Riker,  for  appellants. 
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if,  T.  Barrett  and  Henry  You'ufj,  for  respondent. 

The  Ordinary.  This  appeal  is  from  a  decree  of  the 
Orphans'  Court  of  Essex  County,  which  directs  that  a 
paper,  purporting  to  be  the  last  will  and  testament  of 
Oeorge  M.  Bannister,-  be  admitted  to  probate.  The  pa- 
per was  executed  in  accordance  with  the  requirements 
of  the  statute  on  the  24th  of  April,  1884,  and  on  the 
22d  of  March,  1887,  the  testator  died  of  chronic  alco- 
holism, at  the  German  Hospital,  in  the  city  of  Xewark. 
The  appellants  are  his  widow  and  only  child.  By  the 
disputed  paper,  $500  is  bequeathed  to  the  widow,  and 
declared  to  be  in  addition  to  her  dower  right,  and  |500 
is  given  to  the  daughter,  Caroline  J.  Marsh,  who  was 
then  a  widow,  and  provision  is  made  that  that  sum 
shall  be  her  own  property,  free  from  the  control  of  her 
husband,  Edward  Marsh.  The  residue  of  the  estate  is 
divided  equally  between  the  four  brothers  of  the  tes- 
tator, who  reside  in  England,  with  the  proviso  that, 
in  case  two  of  the  brothers,  who  are  named,  should  die 
before  the  testator,  without  leaving  issue,  their  share 
shall  be  divided  equally  between  the  surviving  brothers 
or  their  heirs.  John  Jackson,  a  friend  and  former  bus- 
iness agent  of  Mr.  Bannister,  is  named  as  the  executor 
of  the  will,  and  power  is  given  him  to  sell  real  estate. 

The  estate  disposed  of  is  valued  at  from  fl2,000  to 
$15,000,  and  consists  entirely  of  personal  property. 

When  the  will  was  made  the  testator  and  Mr.  Jack- 
son were  the  equitable  owners  of  a  farm  at  Brookdale, 
in  this  State,  the  legal  title  to  which  was  in  the  name 
of  one  McCartney,  who  held  it  in  trust  for  them,  and 
the  testator  alone  was  the  equitable  owner  of  a  house 
and  lot  in  the  city  of  Newark,  the  legal  title  to  which 
was  then  held  in  trust  for  him  by  Mr.  Jackson. 

The  admission  of  the  will  to  probate  is  resisted  upon 
the  ground  that,  at  the  time,  of  its  execution,  Bannister 
did  not  possess  testamentary  capacity.  It  is  insisted 
that  he  had  become  an  habitual  drunkard,  was  afflicted 
irith  chronic  alcoholiam,  and  at  the  very  moment  of 
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the  paper's  execution  was  so  far  intoxicated  that  he 
did  not  comprehend  the  act  in  which  he  was  engaged. 

Bannister  was  married  to  the  appellant,  Caroline  F. 
Bannister,  in  1855.  She  had  been  married  before,  but 
was  then  a  widow.  By  her  he  had  a  daughter,  the  ap- 
pellant, Caroline  J.  Marsh.  Until  1875  he  was  a  pros- 
perous slipper  manufacturer  in  Newark.  In  that  year 
he  commenced  to  use  intoxicating  liquors  to  excess,  and 
a  year  later,  left  his  wife  and  daughter  to  live  with  a 
woman  of  disreputable  character,  and  from  that  time 
until  his  death  he  continued  in  excessive  indulgence  in 
intoxicating  drink.  Witnesses  describe  the  quantity 
of  liquor  that  he  consumed  as  "enormous,"  When 
sober  he  was  nervous,  sleepless  and  irritable.  His 
hand  trembled  continuously.  He  spoke  of  seeing 
strange  figures  and  imps,  and  otherwise  exhibited  char- 
acteristics of  the  habitual  inebriate.  Yet,  notwith- 
standing his  condition,  he  managed  to  keep  his  business 
together,  and  at  about  the  time  of  making  the  paper  in 
question,  to  sell  it  at  considerable  advantage. 

Sometimes  he  appeared  to  be  afflicted  with  dullness 
and  loss  of  memory,  and  at  other  times  he  exhibited  a 
keen,  shrewd  capacity  for  business,  and  a  strong  will. 
In  the  spring  of  1884  he  declared  that  he  had  determin- 
ed to  go  to  Europe  for  the  benefit  of  his  health,  and  then 
made  the  advantageous  sale  of  his  business  above  spok- 
en of,  and  at  about  the  same  time  he  transferred  to 
his  mistress,  in  settlement  of  all  her  claims  upon  him, 
the  fumitiire  of  the  house  in  which  they  had  lived  to- 
gether. He  then  made  the  will  in  dispute,  and  then, 
for  the  benefit  of  his  health,  went  for  two  weeks  to 
his  Brookdale  farm  and  then  to  England.  During  all 
the  time  that  he  was  separated  from  his  wife  and 
daughter,  except  while  he  was  in  England,  he  contrib- 
uted to  tbeir  support,  remitting  to  them  weekly  a  cer- 
tain allowance.  While  he  was  in  England  his  daughter 
wrote  to  him  for  assistance,  and  he  answered  her  by  thfe 
following  letter,  which  should  be  inserted  here  because 
of  its  value  in  ascertaining  his  condition  of  mind  and 
capacity  at  the  time  he  wrote  it. 
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"  London,  July  12th,  1884. 
Carrie:  Yonr  letter  just  received.  Glad  to  hear  that 
all  is  welL  You  will  please  to  understand  that  I  am  so 
placed  that  I  cannotoccupy  but  one  home.  I  have  for 
over  nine  years  gave  you  and  your  ma  a  good  living. 
Now  there  is  a  change.  If  your  mother  wants  me,  I  will 
make  arrangements  to  come,  and  I  will  make  her  as 
happy  as  a  man  can  make  his  loving  wife.  Yours,  G. 
M.  B.  P.  8. 1  have  sent  by  mail  to  Mr.  Jackson  to  carry 
out  all  arrangements  that  you  might  make.  Now,  to 
you,  my  D.  Can  you  lay  your  head  on  your  pillow  at 
night,  and  say  to  your  God  that  you  have  been  a  loving, 
faithful  child?  If  you  can,  then  your  God  is  not  mine. 
G.  M.  B." 

In  August  of  the  same  year  he  returned  to  Newark, 
and  immediately  took  up  his  residence  with  his  wife 
and  daughter,  and  remained  with  them  until  some  time 
in  the  following  December.  He  bad  not  been  able  to 
toreak  his  pernicious  habits,  and  while  he  thus  lived 
"with  them,  he  was  seldom  sober.  In  December  he  re- 
turned to  his  mistress,  and  resided  with  her  until  he 
died,  in  the  spring  of  1887. 

For  some  years  before  he  went  to  England  he  had 
been  the  vice-president  and  a  director  of  the  Mutual 
Biiilding  &  Loan  Association  of  Newark.  When  he 
went  to  England  he  resigned  these  offices,  but  upon  his 
return  from  England  was  re-elected  a  director  of  the 
corporation.  The  president  of  that  association  says 
that  he  was  valued  as  a  man  of  excellent  judgment,  and 
was  frequently  selected  to  act  upon  committees  to  audit 
accounts  and  appraise  the  value  of  property  upon 
which  loans  were  to  be  placed.  He  was  not  thought  by 
this  witness  to  be  incompetent  to  transact  business  un- 
til a  month  or  two  before  his  death.  After  his  return 
he  was  employed  by  Thomas  Phaup,  a  slipjjer  manu- 
facturer, as  the  manager  and  foreman  of  his  business, 
and  for  fifteen  months  was  paid  }15  a  week  in  that 
capacity.  During  this  employment  he  loaned  Phaup 
tl,OO0,  taking  security  for  the  loan,  and  so  managed 
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that  he  ultimately  became  the  owner  of  Phaup's  bus- 
iness. Up  to  the  time  of  hie  death  he  kept  a  bank  ac- 
count in  his  own  name.  His  money  was  chiefly  invest- 
ed in  mortgages  placed  by  himself,  the  interest  from 
which  he  or  his  friend  Jackson  collected.  While  he 
was  in  England  Jackson  managed  his  affairs,  and  ren- 
dered him  regular  accounts.  His  securities  were  al- 
ways kept  in  Jackson's  safe. 

The  proofs  satisfy  me  that  at  the  time  the  will  was 
made  Bannister  had  become  addicted  to  the  excessive 
use  of  intoxicating  liquors,  and  that,  to  some  extent, 
such  indulgence  had  impaired  both  his  mental  and 
physical  powers,  and  had  probably  contribute^  to  the 
degradation  of  bis  moral  character,  but  at  the  same 
time,  I  am  quite  eatiefled  that  the  impairment  of  his 
mental  faculties  did  not  extend  so  far  as  to  render  Jiim 
incompetent  to  perform  a  legal  act  when  he  was  not 
under  the  immediate  Influence  of  intoxication.  The 
test  of  testamentary  capacity  in  this  State  is  that  the 
testator  can  comprehend  the  property  he  is  about  to 
dispose  of,  the  objects  of  his  bounty,  the  meaning  of 
the  business  in  which  he  is  engaged,  the  relation  of 
each  of  these  factors  to  the  others,  and  the  distribution 
that  is  made  by  the  will.  The  capacity  required  is 
moderate,  and,  though  the  testator  be  subject  to  many 
infirmities,  though  he  be  feeble,  absent-minded,  forget- 
ful, aged,  diseased,  blind,  or  otherwise  infirm,  and  yet 
possess  the  powers  required  by  this  test,  he  will  be 
held  to  have  testamentary  capacity.  Waddington  v. 
Btisby,  18  Stew.  Eq.  173,  43  N.  J.  Eq.  154,  10  Atl.  Hep. 
862.  I  am  entirely  satisfied  that  Mr.  Bannister  had 
testamentary  capacity  at  the  date  of  the  document  in 
dispute.  Much  stress  was  laid  by  the  counsel  for  the 
appellant  upon  the  fact  that  the  will  provided  that  the 
money  which  was  left  to  the  testator's  daughter  was 
to  be  free  from  the  control  of  her  husband,  when  in  fact, 
at  the  time  the  wiU  was  made,  that  husband  had  been 
dead  two  years.  The  daiighter's  marriage,  her  separa- 
tion from  her  husband,  the  husband's  death,  and  the 
making  of  the  will,  all  occurred  while  Bannister  lived 
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apart  from  his  wife  and  daughter.  The  testimony  that  he 
had  been  informed  of  the  death  of  his  son-in-law  comes 
from  the  daughter  alone.  Possibly  she  may  be  mistaken 
as  to  her  statement  of  it,  or  possibly  it  may  have  been 
conreyed  to  him  at  a  time  when  he  was  under  the  in- 
fluence of  sti'ong  drink,  and  incapable  of  appreciating 
or  remembering  the  information.  His  separation  from 
his  wife  and  danghter,  and  the  daughter's  separation 
from  her  husband,  created  a  situation  of  affairs  in 
which  the  death  of  the  aon-in-Iaw  would  fail  to  disturb 
existing  relations,  so  as  to  emphasize  it  and  impress 
it  upon  his  memory.  I  cannot  but  believe  that  the  tes- 
tator's failure  to  remember  the  death  when  he  made  Ms 
will  must  be  attributed  to  other  cause  than  disease  of 
mind  or  incapacitating  failure  of  memory. 

The  remaining  inquiry  is,  whether,  at  the  very  time 
of  the  making  of  the  will,  tlie  testator  was  under  the  in- 
fluence of  liquor?  The  three  persons  present  at  the 
execution  of  that  paper  have  been  sworn.  John  Otto, 
the  justice  of  the  peace  and  conveyancer  who  drew  the 
will,  was  not  directly  questioned  ujwn  the  subject,  but 
he  says  that  Bannister  came  to  his  office  at  about  ten 
o'clock  in  the  morning,  and  told  him  that  he  was  going 
to  Europe,  and  that  he  desired  to  arrange  his  affairs 
before  he  left,  and  then  gave  Otto  directions  for  the 
will,  and  as  Otto  says,  the  ideas  to  put  in  it.  Otto  then 
told  him  that  he  must  have  another  witness,  and  he 
went  out,  saying  that  he  would  get  Frank  J.  Merz.  Mr. 
Merz  was  a  saloon-keeper  near  by.  He  says  that  Ban- 
nister came  in  hia  saloon  at  about  eleven  o'clock  in  tlie 
morning,  and  called  him  aside,  and  asked  him  if  he 
would  be  a  witness  to  his  will,  and  that  he  (Merz)  as- 
sented, and  went  with  him.  He  further  says  that  Ban- 
nister was  a  little  excited,  and  that  he  (the  witness) 
thought  that  he  had  been  drinking  a  little,  for  he  smelt 
the  liquor  npon  him,  and  Bannister  seemed  to  be  nerv- 
ous. John  Jackson,  who  was  also  present  at  the  ex- 
ecution of  the  will,  states  that  Bannister  either  came 
to  him  or  met  him  that  morning,  and  requested  him  to 
accompany  him  (Bannister)  to  Mr.  Otto's  office,  where 
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lie  proposed  to  have  liis  will  drawn.  He  told  Jackson 
that  he  was  going  to  Europe,  and  that  he  wished  Jack- 
son to  be  the  executor  of  the  will.  Jackson  says  that 
the  testator  was  sober  and  knew  what  he  was  doing. 
When  the  will  was  completed  Mr.  Otto  read  it,  and  af- 
ter it  had  been  executed  Bannister  paid  Otto  for  draw- 
ing it,  aud  handed  the  will  to  Jackson.  It  may  be  that 
Bannister  had  been  drinking  immediately  before  his 
will  was  made.  Merz  says  that  he  had  been  drinking  a 
little,  was  a  little  excited,  to  use  his  expression,  was 
"  kind  o'  nervous,"  but  he  does  not  pretend  to  say  that 
Bannister  did  not  appreciate  the  business  in  which  he 
was  engaged.  To  Jackson  he  seemed  to  be  sober,  and 
that  which  he  did  and  said  throughout  the  transaction 
seems  to  clearly  indicate  that  he  was  not  intoxicated; 
at  all  events,  to  such  a  degree  as  to  disorder  his  facul- 
ties or  pervert  his  judgment.  In  Peek  v.  Cart/,  27  N. 
Y.  9,  23,  Chief  Justice  Denio  said:  "It  is  not  the  law 
that  a  dissipated  man  cannot  make  a  contract  or  exe- 
cute a  will,  nor  tliat  one  who  is  in  the  habit  of  excessive 
indulgence  in  strong  drink  must  be  wholly  free  from 
its  influence  when  performing  such  acts.  If  fixed  men- 
tal disease  has  supervened  upon  intemperate  habits, 
the  man  is  incompetent  and  irresponsible  for  his  acts. 
If  he  is  so  excited,  by  present  intoxication  as  not  to  be 
master  of  himself,  his  legal  acts  are  void,  though  he 
may  be  responsible  for  his  crimes." 

My  conclusion,  after  a  careful  examination  of  this 
case,  is,  that  at  the  time  the  will  in  dispute  was  made 
Mr.  Bannister's  hiibitually  excessive  indulgence  in 
strong  drink  had  not  produced  a  fixed  mental  disease 
sufficient  to  destroy  his  testamentary  capacity,  and 
that  at  the  very  time  of  the  execution  of  that  document 
he  was  not  so  intoxicated  that  the  act  in  which  he  was 
engaged  was  vitiated.  I  will  therefore  affirm  the  de- 
cree of  the  Orphans'  Court 

See  further  as  to  teatamGntary  eapacltj-,  Laymaii'a  WUl.  T 

Am.  Prob.  Bep..  supra,  127;  Hamm(mil  v.  Dike,  7  Am.  Prob,  Rep., 
supra,  140:  Mitchell  v.  Mitchell,  7  Am.  Prob.  Hep.,  gupra,  170;  and 
the  cross-reference  notes. 
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LUPER  IS.  TVEBTS. 
(19  Oregon,  122.) 

ExECDTioN, — Evidence. — Probate. 

Under  the  statute  of  Oregon,  every  wlU,  In  order  to  be  effectire,  Is 
required  to  be  in  wriUng,  signed  by  the  testator,  or  by  some  other 
peison,  under  lila  direction,  in  his  presence,  and  attested  by  two 
or  more  competent  witnesses,  subscribing  their  names  to  the  will 
In  the  presence  of  the  testator. 

The  acknowledgment,  however,  cannot  be  inferred  from  mere  silence. 
Lord  J-i  dissenting. 

To  prore  the  execution  of  the  \iHl,  it  must  be  shown  that  the  wit 
nesses  who  subscribed  their  names  to  It  did  so  at  the  request  of 
the  testator;  that  they  saw  him  sign  it,  heard  him  aelinowiedge  It, 
or  observed  acts  which  unmistakably  Indicated  tliat  he  liail  signed 
IL 

And,  In  order  to  admit  the  will  to  probate,  It  must  be  proven  to  havb 
been  so  signed  and  attested,  and  that  the  testator.  In  the  case  of 
the  disiKisal  of  goods  and  chattels,  was  over  the  age  of  18  years, 
and,  la  the  case  of  the  disposal  of  real  property,  was  of  21  years 
of  age  and  upwards,  and  wus  of  sound  mind. 

The  proof  of  a  will  should  not  fall  because  the  teettmoay  of  the  sul> 
scHblng  witnesses  thei-eto  Is  Insufficient  to  establish  its  execution, 
provided  It  can  be  proven  by  other  competent  evidence  or  by  circum- 
stances clearly  Indicating  its  execution;  but,  where  such  proof  Is 
not  made,  courts  have  no  more  authority  to  adjudge  the  nill  eHectlre 
than  tbey  would  have  to  attempt  to  enforce  an  oral  espres^n  of 
a  party  regarding  the  disposltloit  which  should  be  made  of  hia  prop- 
erty at  his  death. 

Atpeai.  from  a  decree  of  the  Circuit  Court  for  tlie 
County  of  Linn  reversing  a  deoree  of  the  County  Court 
of  eaid  county  rendered  in  a  matter  of  probate  of  the 
alleged  will  of  Martin  Werts,  deceased.  On  the  3d  day 
of  November,  1888,  the  appellant,  Sarah  L.  Luper,  filed 
ia  said  county  court  a  petition  to  vacate  the  order  ad- 
mitting said  will  to  probate,  alleging  in  her  petition  that 
she  was  the  daughter  and  only  heir  at  law  of  the  de- 
ceased, except  the  widow  of  deceased,  Mary  Werts, 
and  that  the  pretended  will  was  void  in  that  the  tes- 
tator did  not  make,  sign  or  declare,  in  the  presence  of 
the  witnesses  to  the  instrument,  that  it  was  his  last 
will  and  testament,  nor  was  it  attested  by  such  witness- 
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es;  that  the  testator  was  not,  at  the  time  of  signing  the 
instrument,  of  sound  mind  and  memory;  and  that  he 
was  induced  to  aign  the  same  by  undue  influence  ex- 
erted over  him  by  said  Mary  Werts  and  others  named 
as  legatees  and  devisees  therein. 

/.  K.  Weatherford  and  W.  R.  Bilijeu,  for  appellant. 

Hewitt  &  Irvine  and  Chas.  E.  Wolverton,  for  respond- 
ents. 

Thayer,  C.  J.  It  appears  from  the  allegations  and 
proofs  herein  that  Martin  Werts  and  Mary  Werts  were 
busband  and  wife;  that  at  the  time  of  their  marriage 
said  Martin  was  a  bachelor,  and  said  Mary  a  widow, 
had  been  the  wife  of  one  Smith,  by  whom  she  had  sev- 
eral children  then  living;  that  after  the  marriage  said 
Martin  became  the  head  of  the  family,  and  nurtured 
and  supported  the  said  children  during  their  minority; 
that  he  and  the  said  Mary  had,  as  the  fruit  of  their 
marriage,  a  diiughter,  the  said  Sarah  L.  Luper,  appel- 
lant herein;  that,  after  the  said  Martin  Werts  arrived 
at  the  age  of  about  70  years,  and  became  enfeebled  in 
health,  he  conceived  the  idea  of  making  a  will  disposing 
of  his  property,  which  consisted  mainly  of  a  tract  of 
land  in  tlie  town  of  Tangent,  Linn  coonty,  and  employ- 
ed one  J.  J.  Beard,  a  resident  of  said  place,  who  was 
supposed  to  have  some  skill  a«  a  scrivener,  to  prepare 
it  for  him;  tliat  the  said  Beard  subsequently  prepared 
a  writing  to  which  the  said  Martin  Werts,  on  the  17th 
day  of  July,  1888,  subscribed  his  mark,  and  which  was 
also  subscribed  by  M.  Peyser  and  said  Beard  as  wit- 
nesses.    The  said  instniment  is  as  follows: 

"  This  my  last  will  and  testament:  I  give  to  my  wife 
all  of  my  farm  and  appurtenances,  also  my  houses  and 
lots  in  Tangent,  during  her  natural  life,  also  all  the 
personal  property  she  can  dispose  of  at  her  will ;  and  at 
her  death  the  farm  shall  be  divided  as  follows:  That 
part  of  my  farm  lying  north  of  the  county  road  running 
through  my  farm  shall  be  divided  equally  north  and 
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south.  I  give  to  Sarah  Luper,  my  daughter,  the  east 
half  of  said  land,  containing  (82)  eighty-two  acres,  more 
or  less,  and  the  west  half  I  give  to  Mary  E.  Simpson,  the 
wife  of  J^  H.  Simpson;  and  all  of  the  fann  lying  south 
of  said  county  road  I  give  to  mj  grandaughter  Mary 
Smith,  also  give  my  oi^n  to  Mary  Smith.  I  also  give 
my  house  and  lots  in  Tangent,  (at  the  death  of  my  wife, 
Mary  Werts,)  to  Lucinda  Smith,  the  wife  of  L.  F.  Smith. 
I  name  and  request  E.  L.  Bryan  to  be  the  executor  of 
this  will. 

"His 
"Witness:  "Martin   X    Werts 

"  M.  Peyser.  "  mark. 

"J.  J.  Beard. 
"Dated  this  17th  day  of  July,  1888." 

The  said  Sarah  L.  Luper  mentioned  in  said  writing 
vras  the  daughter  of  the  said  Martin  Werts;  the  said 
Mary  E.  Simpson,  a  daughter  of  his  wife  by  the  former 
man;iage;  the  said  Mary  Smith,  a  granddaughter  of 
his  wife,  a  daughter  of  her  sou,  by  the  former  marriage ; 
and  the  said  L.  F.  Smith,  hnsband  of  the  said  Luciuda 
Smith,  was  a  son  of  the  wife  by  her  former  marriage. 
Mary  Smith,  the  granddaughter,  liad  resided  with  Mar- 
tin Werts  from  the  time  she  was  six  months  old,  and 
had  been  reared  by  him  and  his  wife  as  their  child. 

That  the  said  Martin  Werts,  at  the  time  he  executed 
the  said  writing,  was  competent  to  make  a  will,  I  think, 
was  established  by  the  evidence  beyond  a  question. 
He  was  able  to  comprehend  the  condition  of  his  prop- 
erty, his  relations  to  the  persons  who  were,  should,  or 
might  have  been,  the  objects  of  his  bounty,  and  the 
scope  and  bearings  of  the  provisions  of  the  writing  he 
intended  as  his  will,  which  was  held  by  this  court  in 
Ckrisman  v.  Chrimmn,  16  Or.  127,  18  Pac.  Rep.  6,  to 
be  sufBcIent  evidence  of  testamentary  capacity.  Nor 
do  I  think  that  the  evidence  in  the  case  was  sufRcient 
to  warrant  the  presumption  that  undue  influence  was 
exercised  over  tlie  said  Werts  in  regard  to  the  disposi- 
tion which  he  should  make  of  his  property  in  view  of 
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death,  or  which  induced  him  to  execute  the  aaid  writ- 
ing he  intended  as  his  will.  Nor  do  I  discover  from 
the  provisions  of  the  writing  any  evidences  that  the 
signer  of  it  was  actuated  by  a  spirit  of  bias  or-prejudiee 
against  any  one  who  might  be  expected  to  be  the  re- 
cipient of  his  bounty,  or  in  favor  of  any  one  upon  whom 
he  sought  to  bestow  it.  His  bequest  to  his  wife  of  his 
real  property  during  her  natural  life,  and  all  tlie  per- 
sonal property  absolutely,  was,  under  the  circum- 
stances, a  just  and  wholesome  provision,  and  displayed 
vrisdom  and  forethought.  She  was  an  old  lady,  and  was 
entitled  to  security  against  want  and  dependence,  and  to 
that  attention  which  the  possession  of  property  com- 
mands. Why  he  attempted  to  bequeath  to  Mary  E. 
Simpson  a  part  of  his  farm,  or  to  Lucinda  Smith  the 
house  and  lots  in  Tangent,  does  not  appear;  but  it  cer- 
tainly was  not  strange  or  anomalous,  under  the  circum- 
stances of  their  relations.  And  the  bequest  to  Maiy 
Smith,  a  child  he  had  raised  from  an  infant,  and  who 
was  still  of  a  tender  age,  requiring  provisions  for  her 
support  and  maintenance,  was  very  natural  and  proper. 
The  appellant,  it  Is  true,  was  his  own  child,  and  it 
would  ordinarily  be  exiwcted  that  he  would  bestow 
the  main  part  of  his  property  upon  her;  but  he  was  un- 
der no  legalor  moral  obligation  to  do  so.  She  had  a 
husband,  and  her  father  may  have  considered  that  her 
pecuniary  circumstances  were  already  adequate  to  her 
condition  in  life.  Children  have  no  vested  rights  in 
the  property  of  their  father  while  he  is  living,  or  any 
interest  in  it  beyond  a  bare  expectancy,  the  realization 
of  which  depends  entirely  upon  his  vrill;  and,  if  he 
were  to  disinherit  them,  it  would  not  affect  the  validity 
of  his  will,  except  as  it  evinced  an  unnatural  feeling 
whicli,  if  proved  to  have  been  engendered  by  some  de- 
signing party,  might  be  evidence  of  undue  influence. 
The  more  serious  question  in  the  case  is,  whether  the 
said  writing  was  executed  with  the  formality  which  tbe 
law  requires  in  the  execution  of  wills.  The  statute  of 
this  State  section  3069,  Ann.  Laws  provides:  "Every 
will  shall  be  in  writing,  signed  by  the  testator,  or  by 
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some  other  person  under  hia  direction,  in  his  presence, 
and  shall  be  attested  by  two  or  more  competent  witness- 
es subscribing  their  names  to  the  will  in  the  presence 
of  the  testator."  And  it  was  held  by  this  court  in 
Hubbard  t.  HtMard,  7  Or.  42,  that  "  where  a  will  has 
been  probated  in  common  form,  and  the  validity  of  the 
will  is  attacked  by  direct  proceedings,  it  lies  upon  the 
person  seeking  to  maintain  the  validity  of  the  will  to 
reprobate  the  same  by  original  proof,  in  the  same  man- 
ner as  if  no  probate  thereof  had  been  had,  except  as  to 
such  matters  as  are  admitted  by  the  pleadings.  In 
every  such  proceeding  the  onus  probandi  is  upon  the 
party  propounding  the  will."  This  aewns  to  be  re- 
garded as  the  proper  rule  upon  the  subject,  and  I  be- 
lieve it  to  be  correct  in  principle.  The  formal  probate 
having  been  made  ex  parte,  is  not  considered  of  any  im- 
portance when  the  validity  of  the  will  is  attacked  by 
a  direct  proceeding.  The  practice,  however,  in  such 
cases  would  be  very  much  simplified  if  the  l^slature 
were  to  require  the  probate  court,  when  a  petition  for 
the  probate  of  a  will  was  filed,  to  issue  a  citation,  to 
be  served  upon  the  parties  interested  in  the  estate,  to 
show  cause  why  the  will  should  not  be  admitted  to 
probate,  and  have  any  contest  which  might  be  made 
against  it  determined  upon  the  return  of  the  citation. 
In  the  latter  case  the  burden  of  proof  to  show  that  the 
will  offered  for  probate  was  executed  according  to  law 
would  be  npon  the  proponent;  and  the  court,  in  Hub- 
bard V.  Hvbbard,  supra,  seems  to  have  concluded  that 
the  same  rale  would  obtain  upon  a  direct  attack  of  the 
validity  of  the  will  after  a  formal  probate  thereof  had 
been  had,  which  seems  to  me  to  have  been  a  reasonable 
conclusion. 

The  determination,  therefore,  that  the  said  paper 
signed  by  the  decedent,  and  evidently  intended  as  his 
last  will  and  testament,  was  executed  in  conformity 
with  the  requirements  of  the  section  of  the  statute 
above  set  oat,  must  depend  upon  the  sufficiency  of  the 
evidence  given  upon  the  part  of  the  proponents  to  es- 
tablish the  fact 
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The  legislature,  for  obvious  reasons,  required  the 
observance  of  certaia  forms  in  the  execution  of  a  will. 
It  requires  that  the  will  shall  be  attested  by  two  or 
more  competent  witnesses  subscribing  their  names  to 
it.  The  said  paper  was  signed  by  two  persons  who 
were  competent  to  be  witnesses;  but  whether  they  at- 
tested it  as  required  by  the  statute  is  the  question  to 
be  solved  under  the  evidence  given,  and  facts  and  cir- 
cumstances surrounding  the  transaction.  Proof  of  the 
attestation  does  not  alone  depend  upon  the  testimony 
of  the  subscribing  witnesses  to  the  will.  The  latter 
may  have  both  died,  still  the  proof  could  properly  be 
made.  In  the  latter  case,  proof  that  their  signatures  to 
the  will  were  in  their  own  handwriting  would  probably 
be  suflBcient,  but  in  this  case  the  proponents  have  at- 
tempted to  establish  proof  of  the  attestation  by  the 
testimony  of  the  subscribing  witnesses  and  that  of 
others. 

The  testimony  upon  that  point  is  substantially  as 
follows:  J.  J.  Beard,  one  of  the  subscribing  witnesses, 
in  answer  to  interrogatories  propounded  to  him,  tes- 
tified that  he  was  44  years  old,  resided  at  Tangent,  and 
was  a  railroad  agent;  that  he  had  resided  there  since 
1873 ;  that  he  was  acquainted  with  Martin  Werts  in  his 
lifetime,  had  been  acquainted  with  him  12  or  13  years; 
that  he  transacted  business  for  him — made  out  a  deed, 
acknowledged  a  mortgage,  and  wrote  out  a  will  for 
him;  that  the  will  was  made  July  17,  1888,  at  the  re- 
quest of  Werts,  who  told  him  what  provisions  to  make 
in  the  will  at  the  time  it  was  made,  the  names  of  the 
legatees  mentioned  in  the  will,  and  all  the  terms  there- 
of. 

Question.  Did  he  seem  to  comprehend  at  that  time 
what  property  he  had?  Answer.  He  named  over 
what  is  mentioned  in  the  will. 

Q.  State  whether  he  seemed  to  know  and  compre- 
hend the  names  of  the  heirs,  and  those  dependent  on 
his  bounty?  A.  He  named  over  all  that  are  mentioned 
in  the  will. 

Q.  Where  was  the  will  written?  A.  At  my  office  at 
Tangent,  Linn  county,  Oregon. 
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Q.  Where  was  it  signed?     A.  At  the  same  time. 

Q.  State  how  it  was  signed?  A.  Mr.  Werts  signed  it 
by  a  marlc 

Q.  What  Idnd  of  a  mark,  and  who  made  the  mark? 
A.  It  was  a  mark  made  with  a  pen  and  ink, — a  cross. 
I  made  the  mark  while  Mr.  Werts  had  hold  of  the  end 
■of  the  pen. 

Q.  Who  wrote  the  name  at  the  bottom,  "  Martin 
Werts,"  and  the  words  "  his  marii,"  above  and  below 
the  cross?     A,     I  did. 

Q.  At  whose  request?  A.  Well,  I  don't  know  wheth- 
er he  requested  me  to  write  it  or  not.  I  don't  think  he 
did.  I  asked  him  if  he  could  sign  it,  and  he  said:  "  No, 
he  couldn't  write."  I  wrote  his  name,  and  asked  him 
to  make  his  mark. 

Q.  Did  you  know  whether  it  was  his  desire  to  have 
you  write  his  name  for  him,  or  not?  A.  I  do  not  know 
whether  it  was  or  not,  hut  presume  it  was. 

Q.  State  whether  he  knew  you  wrote  it,  and  assented 
to  your  writing  it.  A.  I  told  him  I  wrote  it.  Don't 
know  that  he  made  any  remark.  Don't  know  that  he 
said  anything  at  all. 

Q.  He  made  his  mark,  as  you  have  described,  after 
the  will  was  written?    A.  Yes  sir. 

Q.  State  whether  the  will  was  read  to  him  or  not. 
A.  Yes,  sir;  it  was. 

Q.  Before  or  after  he  signed  it?  A.  Before  he  sign- 
■ed  it. 

Q.  State  whether  or  not  he  was  satisfied  with  the  pro- 
visions contained  in  it  when  it  was  read  to  him.  A. 
]Ie  did  not  say  whether  he  was  or  not. 

Q.  What  did  he  say  wlien  you  read  it  (the  will)  to 
him?  A.  I  read  it  to  him,  and  asked  him  if  that  was 
right,  and  he  said:  "That  is  the  way  mother  said  to 
do  it." 

Q.  He  imderstood,  then,  fully  what  was  in  the  will 
at  the  time  he  signed  it?    A.  I  read  the  will  to  him. 

Q.  Who  are  the  witnesses  to  the  will?  A.  M.  Peyser 
and  J.  J.  Beard. 

Q.  J.  J.  Beard  is  yourself,  isn't  he?    A.  Yes  sir. 
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Q.  How  did  you  come  to  eign  as  a  witness?  A. 
Tliere  was  no  one  else  there  to  sign  it  except  me  and 
Mr.  Peyser  that  I  knew  of  nt  the  time. 

Q.  Well,  you  can  state  how  you  came  to  sign  it  as  a 
witness,  and  why  you  signed  it  as  a  witness.  A.  I  knew 
it  was  necessary  to  have  two  witnesses  to  it,  and  there 
was  no  one  else  there  to  witness  it,  that  I  was  aware  of^ 
at  the  time,  except  Mr.  Peyser  and  myself. 

Q.  State  whether  you  signed  it  as  a  witness  in  the 
presence  of  Mr.  Werts?    A.  Yes  sir. 

Q.  State  how  Mr.  Peyser  came  to  sign  it  as  a  wit- 
ness.    A.  I  asked  him  to. 

Q.  How  did  you  come  to  ask  him  to  sign  it?  A.  I 
wanted  another  witness  to  it,  and  he  was  the  only  man 
there,  and  I  asked  him. 

Q.  Did  Mr.  Werts  hear  you  ask  him?  A.  I  do  not 
know  that  he  did.  I  went  out  of  the  room  to  get  Mr. 
Peyser.  He  was  out  on  the  front  porch  when  I  stepped 
out.     He  might  have  heard  me. 

Q.  What  knowledge  did  Mr.  Werts  have  that  you 
were  about  to  get  or  were  getting  another  witness  at 
the  time  you  went  to  get  Mr.  Peyser,  or  before  going? 
A.  I  presume  I  told  him  I  was  going  to  call  another 
witness. 

Q,  How  far  did  you  find  Mr.  Peyser  from  where  you 
were  writing  the  will?     A.  About  forty  feet. 

Q.  How  long  had  Mr.  Peyser  been  there?  A.  Prob- 
ably 10  or  15  minutes.     Could  not  say,  positively. 

Q.  Could  he  have  heard  what  you  were  saying  to  Mr. 
Werts?  A-  He  might  have  beard  part  of  it.  Don't 
know  that  he  did.  Could  if  he  had  been  listening  to 
hear  me  read  the  will. 

Q.  What  did  you  say  to  Mr.  Peyser  when  you  got 
him  to  witness  the  will?  A.  I  asked  him  to  come  in 
and  sign  this  as  a  witness. 

Q.  State  what  he  said  when  he  signed  it.  A.  I  be- 
lieve he  asked  me  if  it  was  a  note,  and  I  said  "No;" 
and  he  said  it  would  not  make  it  any  better  bj'  his  name 
being  on  it  than  it  was.  I  believe  that  was  all  that 
was  said. 
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Q.  Did  Peyser  know  wliat  he  was  signing,  and  the 
capacity  in  which  he  was  signing,  when  he  signed  it 
as  a  witness?  A.  He  knew  the  capacity  in  which  he 
was  signing.  Don't  know  whether  he  knew  it  was  a 
will  or  not,  but  presume  he  did.  Couldn't  say  positive- 
ly- 

Q.  Why  did  yoy  presume  that  he  knew  it  was  a  will? 
A.  Well,  he  could  have  heard  me  reading  it,  if  he  had 
been  listening,  and  ought  to  have  known  what  it  was, 
if  he  heard  it. 

Q.  How  long  after  you  signed  it  until  you  called 
Peyser  to  sign  it?  A.  I  called  Mr.  Peyser  to  sign  it  be- 
fore I  signed  it  at  all. 

Q.  State  whether  M.  Peyser  looked  at  the  instru- 
ment and  saw  the  manner  in  which  Mr.  Werts  had  sign- 
ed the  paper.  A.  I  don't  know  whether  he  did  or 
not.  I  called  him  in,  and  he  sat  down  and  signed  the 
paper. 

Q.  Did  he  sign  after  Mr.  Werts  had  made  his  mark? 
A,  Yes,  sir. 

Q.  Was  he  acquainted  with  Mr.  Werts,  do  you  know? 
A.  Do  hot  think  he  was.  Do  not  know,  but  do  not 
think  be  was. 

Q.  How  long  did  Peyser  remain  in  the  room?  A.  I 
think  he  got  up  and  went  right  out  as  soon  as  he  sign- 
ed his  name.  It  was  a  very  small  room,  and  there 
wasn't  room  for  so  many  in  there. 

Q.  Before. or  after  you  signed  it  as  a  witness?  A.  I 
think  he  stepped  right  out  of  the  door,  and  I  sat  right 
down  and  signed  it.  He  wouldn't  have  to  step  but  a 
couple  of  feet. 

Q.  Did  Peyser  know  that  you  were  signing,  also,  as 
a  witness?    A.  I  do  not  know  whether  he  did  or  not. 

Q.  How  long  after  that  did  old  man  Werts  leave  the 
office?  A.  Well,  right  away.  He  got  up  in  a  very  few- 
minutes;  he  went  out,  I  think;  he  and  Mr.  Peyser  went 
out  into  the  front  part  of  the  store  together. 

Q.  What  directions  did  Mr.  Werts  give  you  regard- 
ing the  will  after  it  was  executed?  A.  After  he  bad 
gone  out  into  the  front  room,  I  took  the  will,  and  asked 
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him  what  I  Hbould  do  with  it.  He  told  me  to  keep  it, 
and  read  it  after  he  was  dead.  I  asked  him  if  I  hadn't 
better  give  it  to  Mr.  Brj'au,  and  he  said  it  didn't  make 
any  difference,  and  that  I  had  just  as  well  keep  it. 

Q.  Was  Peyser  present  at  this  conversation?  A.  I 
helieve  he  was  in  the  store;  yes,  sir. 

Here  a  papei*  was  handed  the  witness,  and  he  was 
asked:  ' 

Q.  Is  that  the  will  of  Martin  Werts,  executed  at  the 
time  referred  to  by  you  heretofore  in  this  deposition? 
A.  This  the  will  that  I  wrote  at  the  request  of  Martin 
Werts. 

The  witness  further  testified  that  he  made  the  proof 
upon  which  the  will  was  formally  admitted  to  pro- 
bate; that  all  the  facts  stated  in  the  affidavit  of  proof, 
except  the  part  thereof  wherein  it  is  stated  "  that  he 
then  and  there  declared  his  will  to  be  the  same  as 
stated  in  his  last  will  and  testament,"  were  true. 

Mr.  Peyser,  the  other  witness  to  the  will,  testified 
tliat  he  was  48  years  of  age.  His  residence  was  Al- 
bany, Or^on,  and  his  occupation,  trading.  That  lie 
saw  Martin  Werts  around  Tangent,  but  did  not  know 
what  his  name  was.  Upon  the  will  being  shown  to  the 
witness,  and  he  being  asked  if  he  recognized  the  sig- 
nature, "  M.  Peyser,"  and,  if  so,  to  state  who  wrote  it, 
answered:  "I  wrote  it  myself."  That  the  way  he 
came  to  write  it,  he  was  at  Tangent  on  business;  and 
Mr.  Beard  called  him  to  witness  a  paper,  and  he  did 
so. 

Question.  What  other  signature,  if  any,  did  you  see 
attached  to  the  instrument  at  the  time  you  signed  your 
name?  Answer.  I  saw  a  name  there,  but  I  did  not  pay 
any  attention  to  it  whatever. 

Q.  Point  out  the  name  you  saw  on  the  paper  at  the 
time  you  signed  your  name  there.  A.  I  couldn't  do  it. 
I  didn't  pay  no  attention  to  the  name. 

Q.  Was  the  name  you  saw  at  the  time  yon  signed 
your  name  located  toward  the  right-hand  side  of  the 
paper  you  signed,  or  the  left?    A.  The  right  side. 

Q.  State  whether  J.  J.  Beard's  name  was  signed  to 
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that  paper  as  a  witness  at  the  time  you  signed  it.     A. 
No,  sir. 

Q.  State  what  knowledge  you  had  of  J.  J.  Beard  sign- 
ing it  after  you  signed  it.    A.  I  have  none  whatever. 

Q.  What  did  J.  J.  Beard  do  immediately  after  you 
signed  it?  A.  I  could  not  tell  what  he  did.  He  was 
present  when  I  signed  it  as  a  witness, — was  standing 
right  on  the  side  of  me,  I  think  he  gave  me  his  chair. 
I  believe  it  was  his  chair. 

Q.  Did  you  see  Mr,  Beard  doing  anything  hefore  you 
went  out,  or  while  yon  were  going  out?  and,  if  so, 
state  what  he  was  doing.  A.  I  didn't  take  any  particu- 
lar notice.  Could  not  tell  whether  he  took  a  seat  or 
not,  or  about  the  time  I  left. 

Q.  Where  was  Martin  Werts  at  the  time  you  wrote 
your  name  to  the  will?  A.  There  was  an  old'  gentle- 
man sitting  there  in  the  office.  I  didn't  know  bis  name, 
as  I  was  not  acquainted  with  the  old  gentleman  at  all. 
I  was  only  acquainted  with  him  by  siglit.  I  could  not 
tell  the  distance  he  was  sitting  from  me  when  I  wrote 
my  name  as  a  witness  to  the  instrument,  hut  it  was  not 
very  far.  He  could  see  me  plainly  at  the  time  I  signed 
my  name,  if  his  attention  had  been  directed  towards 
me,  or  if  he  had  wished  to  see  me.  He  was  in  the  same 
room  with  me  at  the  time  I  signed  it. 

Q,  Where  was  J,  J.  Beard  at  the  time  he  called  you 
to  witness  the  paper?  A.  He  just  came  out  of  a  little 
room,  where,  I  believe,  the  post-office  was  kept.  I  was 
standing  in  the  door  or  on  the  porch  of  the  building.  I 
must  have  been  twenty  feet  or  more  from  the  little 
room. 

Q.  Give  your  best  judgment  how  far  this  old  man 
who  was  in  the  room  was  from  J,  J.  Beard  at  the  time 
he  called  you  to  witness  the  instrument.  A.  I  could 
not  tell  the  distance,  but  Mr.  Beard  was  standing  close 
to  me. 

Q.  WheiK  was  Mr.  Beard  at  the  time  he  called  you, — 
how  far  from  the  post-office  room?  A.  I  could  not  tell. 
T  didn't  take  any  particular  notice.  I  cannot  approxi- 
mate the  distance. 
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The  witness  was  here  shown  a  diagram  of  the  ground 
door  of  the  buildiug,  showing  that  it  was  partitioned 
into  three  rooms, — a  large  front  room,  occupied  as  a 
store,  and  two  small  rooms,  one  of  which  was  a  bed- 
room and  the  other  a  post-ofBce  room,  with  a  doorway 
between  them,  and  one  from  the  bedroom  into  the 
store.     The  storeroom  is  about  30  feet  in  length. 

The  witness  was  then  asked  "where  he  stood,  and 
where  J.  J.  Beard  stood,  at  the  time  Beard  called  him 
to  sign  as  a  witness,"  to  which  he  answered,  in  sob- 
stance,  that  he  stood  in  the  front  part  of  the  building, 
and  tliat  Mr.  Beard  stood  somewhere  back  in  the  store; 
that  he  came  out  of  the  post-office  room,  and  was  stand- 
ing near  the  door  which  goes  from  the  store  into  the 
bedroom ;  that  the  old  man  was  in  the  post-office  room 
when  witness  went  in  there  after  being  called  by 
Beard;  that  he  did  not  see  him  go  into  the  room; 
thought  he  heard  some  one  in  the  room  before  he  went 
in,  but  did  not  hear  anything  said  which  he  could  un- 
derstand. It  was  a  human  voice,  but  could  not  tell 
whether  the  party  was  reading  or  talking. 

Question.  What  was  the  condition  of  the  old  man's 
mind  at  the  time  you  signed  the  instrument  as  a  wit- 
ness? Answer.  "Well,  1  couldn't  tell  what  his  mind 
was.  He  looked  kind  of  strange  to  me — ^kind  of  wild 
look  on  him. 

Q.  What  did  you  understand  you  were  signing  your 
name  to  that  instniment  for,  at  the  time  you  signed  it? 
A.  Well,  I  didn't  understand  anything.  They  simply 
called  me  in  to  witness  the  jmper,  and  I  made  the  re- 
mark: "You  don't  want  me  to  sign  any  money  mat- 
ter, do  you?" 

Q.  What  was  the  extent  of  your  acquaintance  with 
the  old  man  at  the  time  of  signing  the  instrument?  A. 
Not  any, 

Q.  You  knew  him  when  you  saw  him,  didn't  you?  A 
I  knew  him  when  I  saw  him  in  Tangent,  but  did  not 
know  his  name.  That  is  all  the  place,  to  my  recollec- 
tion, that  I  saw  him. 

J.  A.  McGee  testified:     "I  heard  Joe  Beard  reading 
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the  will.  I  don't  know  where  Mr.  PeyBer  was  when  the 
will  was  read.     1  didn't  hear  Mr.  Werts  say  anything." 

J.  A.  Sibbetts  testified:  "I  seen  Mr.  Werta  go  into 
the  post-office  the  day  the  will  was  written.  I  seen  him 
at  the  front  door  at  the  time.  Some  one  called  Peyser 
on  the  inside  of  the  office.  Peyser  stood  opposite  the 
door  OQ  the  outside.  I  recognized  the  voice  of  the 
person  calling  Peyser  as  that  of  J.  J.  Beard.  It  was 
simply  a  request  to  step  into  the  office.  I  heard  no 
reading  or  talking  in  the  back  room  until  Mr.  Peyser 
was  called.  I  heard  nothing  about  writing  a  will  at 
that  time.  I  was  sitting  on  a  chair  on  the  north  aide 
of  the  outaide  door  when  Mr.  Werts  entered  the  post- 
office.  This  was  the  front  door  of  the  post-office  build- 
ing. When  Mr.  Beard  called  Mr.  Peyser,  he,  Peyser, 
was  standing  about  three  and  one-half  feet  away,  and 
on  a  line  with  the  south  side  of  the  door.  I  had  been 
sitting  exactly  in  the  same  position  and  place  I  have 
described  all  the  time  after  Mr.  Werts  went  into  the 
post-office  up  to  the  time  Beard  called  Peyser.  Can't 
state  definitely  the  length  of  time  Peyser  had  been  on 
the  porch  prior  to  the  time  he  waa  called  by  Beard. 
I  only  noticed  him  about  fifteen  or  twenty  minutes  be- 
fore he  was  called.  It  might  have  been  longer.  When 
Beiird  called  Peyser,  it  waa  in  just  an  ordinary  bnsinesa 
tone." 

The  foregoing  is  not  literally  all  the  testimony  in  the 
case  upon  the  queation  of  the  attestation  of  the  instru- 
ment, but  it  the  material  jKirt  thereof;  and,  unless  it 
establishes  the  attestation  of  the  alleged  will  as  re- 
quired by  the  section  of  the  Code  above  set  t)ut,  the 
proponents  of  it  must  fail  in  their  proof  of  its  due  exe- 
cution. 

The  statute  of  this  State,  section  757,  Ann.  Code,  de- 
fines what  a  "  subscribing  witness  "  is.  He  "  is  one 
who  sees  a  writing  executed  or  hears  it  acknowledged, 
and,  at  the  request  of  the  party,  thereupon  signs  his 
name  as  a  witness."  And  I  think  the  word  "  Attesta- 
tion," in  the  absence  of  any  statutory  definition,  implies 
the  same  thing.    A  subscribing  witness  to  a  will,  there- 
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■  fore,  must  be  something  more  than  a  person  who  sul)- 
scribes  his  name  as  a  witness  to  it.  The  testator  must 
either  sign  the  will  in  the  presence  of  the  witness,  or 
must  acknowledge  to  him,  hy  word  or  act,  that  he  had. 
signed  it.  It  is  not  necessary  that  the  witness  know 
the  contents  of  the  instniment  subscribed  by  him,  or 
its  nature  or  character;  but  he  must  be  able  to  testify 
that  the  principal  in  the  affair  put  his  name  upon  the 
identical  piece  of  paper  upon  which  he  placed  his  own. 
Harlan  Canada's  Apjjeal,  from  probate,  47  Conn.  450. 
Counsel  for  the  proponents,  at  the  hearing,  did  not 
question  the  correctness  of  the  rule  as  here  indicated, 
but  insisted  that  the  facts  and  circumstances  of  the 
transaction  authorized  the  inference  that  the  decedent 
acknowledged  the  execution  of  the  instrument.  As  to 
the  witness  Beard,  no  acknowledgment  by  the  decedent 
of  the  execution  of  the  instrument  was  necessary,  as 
he  was  personally  cognizant  of  the  fact  that  the  dece- 
dent signed  it  by  making  his  mark ;  but  the  witness  Pey- 
ser did  not  see  the  signing  done,  and  could  not  obtain 
such  a  knowledge  of  its  having  been  done  as  would  ren- 
der him  a  competent  witness  to  the  fact  unless,  at  the 
time  he  subscribed  the  instrument,  the  decedent  in 
some  manner  acknowledged  its  execution.  Said  coun- 
sel lay  down  the  proposition  that  it  is  not  essential  in 
the  execution  of  a  will  that  the  witnesses  to  it  see  the 
testator  subscribe  the  instrument, — that  he  acknowl- 
edges or  adopts  the  signature  in  their  presence  is  suffi- 
cient; that  the  acknowledgment  is  not  required  to  be 
made  in  any  particular  words  or  in  any  specified  man- 
ner, bilt  if,  by  sign,  motion,  conduct,  or  attending 
circumstances,  the  attesting  witness  is  given  to  under- 
stand that  the  testator  had  already  subscribed  the  in- 
strument, it  is  sufficient  acknowledgment.  And  the 
counsel  cite  in  support  of  the  proposition  the  follow- 
ing authorities;  In  re  Will  of  Ijairrpnee  Convet/,  2  N. 
W.  Rep.  1084;  Raudcbatifjli  v.  Shdhf,  fi  Ohio  St.  307, 
315;  Bnyneit  v.  Tiaiinex,  33  Ohio  St.  fil5;  .YicAvrson  v. 
Buck,  12  rush.  342;  TiVrfcH  v.TUdcn,  13  Cray,  110  j 
Schouler,  Wills,  g§  321, 322.     This  proposition,  as  a  mat- 
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ter  of  law,  is  undoubtedly  correct,  and  the  authorities 
cited  fully  support  it.  The  difficulty,  however,  which 
the  said  counsel  have  to  contend  with,  is  in  the  ap- 
plication of  the  principle  to  the  facts  of  this  case. 

If  it  appeared  from  the  evidence  bearing  upon  the 
point  involved  that  the  decedent  acknowledged  or 
adopted  the  signature  to  the  instrument  as  his  own  in 
the  presence  of  the  witness  Peyser,  either  from  the  tes- 
timony of  the  latter  or  from  that  of  any  other  witness, 
or  that,  by  any  sign,  motion,  conduct,  or  attending  cir- 
cTimstances,  he  gave  said  witness  to  understand  tliat 
he  had  already  subscribed  the  instrument,  I  should  not 
hesitate  to  hold,  as  I  am  at  present  advised,  that  it 
was  a  sufficient  acknowledgment;  but  I  fail  to  discover 
any  evidence  which  would  warrant  such  a  conclusion. 
The  evidence  shows  that  the  decedent,  while  the  said 
witness  was  subscribing  his  name  to  the  instrument, 
maintained  "  mere  silence,"  which  "  is  not  enough." 
Haynes  v.  Haynes,  supra.  If  the  decedent  had -said  to 
the  witness  Peyser,  "this  is  my  will,"  or  if  tlie  witness 
Beard  had  said  in  the  presence  of  the  decedent  and 
Peyser:  "  This  is  the  will  of  Mr.  Werts.  He  has  sign- 
ed it,  and  wants  you  to  subscribe  your  name  to  it  as  a 
witness," — or  used  any  language  of  that  import,  the 
contention  of  the  proponents'  counsel  might  have  been 
tenable.  Under  the  testimony,  however,  as  it  stands, 
I  do  not  see  how,  by  the  most  liberal  construction  of 
it,  Peyser  could  have  been  a  competent  witness  to  the 
will.  He  could  not  testify  that  the  decedent  signed 
the  will.  He  did  not  see  him  sign  it,  and  was  not  in- 
formed by  any  one,  so  far  as  appears  from  the  evi- 
dence, that  he  did  sign  it,  or  adopt  the  signature  there- 
to as  his  own.  The  facts  in  the'  case  of  Nkkcrson  v. 
Jiuck  and  in  Tildcn  v.  Tllden,  Executor,  supra,  from 
which  the  courts,  in  these  respective  cases,  inferred 
that  the  testators  to  the  said  wills  had  acknowledged 
the  execution  of  the  same,  were  much  stronprer  than  in 
this  case;  yet  I  think  the  conrts  there,  especially  in  the 
latter  case,  extended  the  doctrine  of  inferential  evi- 
dence to  its  utmost  vei^.    It  is  not  a  pleasant  duty 
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to  be  compelled  to  detenaiue  that  the  intention  of 
a  party  to  honestly  dispose  of  his  property  by  will  and 
testament  was  thwarted  by  his  failure  to  comply  Avith 
an  apparently  technical  exactment  of  the  law,  but  the 
aim  and  object  of  the  statute  in  requiring  the  observ- 
ance of  certain  formalities  in  the  execution  of  such  in- 
struments is  entitled  to  due  consideration;  otherwise  a 
door  to  fraud  and  forgery  in  the  disposition  of  estates 
causa  mortis  would  be  thrown  wide  open. 

Counsel  for  the  proponents  strenuously  urge  that  the 
witnesses  to  the  instrument  in  question,  in  giving  their 
testimony  as  to  its  execution,  exhibited  a  disposition 
to  suppress  the  facts  regarding  it,  and  insist  that  the 
will  and  testament  of  a  party,  honestly  made,  should 
not  be  defeated  by  the  failure  of  memory  of  the  wit- 
nesses nor  by  their  false  swearing.  The  argument,  view- 
ed from  a  moral  standpoint,  is  undoubtedly  sound;  but 
I  do  not  sec  how  it  can  aid  the  proponents'  case  herein. 
They  were  required  to  prove  the  due  exeoution  of  the 
will ;  and,  if  they  have  failed  in  that  respect  in  conse- 
quence of  the  lack  of  memory  or  the  false  swearing  of 
the  witnesses,  it  is  the  misfortune  of  those  interested  in 
the  matter  of  its  proof.  If  the  court  believed  that  the 
witnesses  to  the  said  instrument  had  wilfully  neglected 
and  refused  to  state  under  oath  all  the  facts  they  knew 
concerning  its  execution,  still  it  would  not  be  authoris- 
ed to  hold  that  the  instrument  was  a  valid  will  of  the 
decedent  unless  there  were  other  evidence  in  the  case 
showing  that  it  was  executed  in  compliance  with  the 
requirements  of  the  statute.  The  proof  of  a  will  should 
not  fail  because  the  testimony  of  the  subscribing  wit- 
nesses thereto  is  not  sufficient  to  establish  its  execution 
in  accordance  with  the  statute,  provided  it  can  be  prov- 
ed by  other  competent  evidence  to  have  been  so  exe- 
cuted ;  but  where  such  proof  is  not  made  the  courts  of 
this  State  have  no  more  authority  to  adjudge  it  effec- 
tive than  they  would  luive  to  attempt  to  enforce  an 
oral  expression  of  a  party  regarding  the  disposition 
which  should  be  made  of  his  property  at  his  death. 
Under  the  view  herein  expressed,  the  decree  of  the  cir- 
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«uit  court  must  be  reversed,  and  that  of  the  county 
court  affirmed. 

Lord,  J.,  dissenting.  Peyser  is  an  unwilling  wit- 
ness, of  an  unreliable  character,  whose  testimony,  as 
disclosed  by  the  record,  indicates  a  purpose  to  defeat 
the  will.  That  it  ought  not  be  allowed  to  succeed, 
if  it  can  be  prevented  consistently  with  a  proper  admin- 
istratiott  of  the  law,  is  admitted.  The  difficulty  lies  in 
determining  the  sufficiency  of  his  evidence  aa  an  at- 
testing witness.  The  testimony  of  Beard,  the  other 
witness  to  the  execution  of  the  will,  is  conceded  to  be 
competent  and  sufficient;  and  the  will  must  stand  or 
fall  upon  the  sufficiency  of  the  testimony  of  Peyser, 
in  the  light  of  the  surrounding  facts  and  circumstances. 
Briefly  the  facts  are  these:  The  testator  sought  Beard, 
and  requested  him  to  write  his  will;  and  together  they 
went  to  a  small  office  in  the  back  of  a  store,  where 
-Beard  wrote  it  and  the  testator  signed  it.  Beard  then 
went  to  the  front  door  of  the  store,  and  asked  one  Pey- 
ser to  come  into  the  back  office  and  witness  it,  but  with- 
out disclosing  to  him  the  nature  of  the  instrument. 
When  Peyser  signed  it,  he  saw  the  signature  of  the  tes- 
tator to  the  will,  who  was  sitting  quite  near  to  him, 
and  knew  the  purpose  for  which  Peyser  signed  it,  but 
he  did  not  declare  to  Peyser,  in  words,  that  it  was  his 
signature;  nor  did  Peyser  know  it,  other  than  from  the 
fact  of  his  presence  and  acquiescence  under  the  cir- 
cumstances. When  the  will  was  offered  for  probate, 
Peyser  swore  that  the  instrument  and  the  signature 
were  the  same  as  when  he  witnessed  it,  so  that  as  to  its 
identity  there  is  no  doubt.  But  the  contention  is  that 
Peyser  must  be  able  to  swear  that  he  knew  that  it 
was  the  signature  of  the  testator  either  from  seeing 
him  write  it,  or  from  his  acknowledgment  by  words  or 
acts,  and  that  the  testimony  of  Peyser  falls  short  of 
this  requirement. 

It  is  admitted  that  the  testator  is  of  sound  mind,  and 
that  the  will  is  the  product  of  his  own  free  agency; 
nor  is  It  doubted,  in  view  of  all  the  facts  in  evidence, 
that  it  TTOS  executed  by  him  as  his  last  will  and  testa- 
ment. 
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It  is  clear,  from  the  evidence,  that  the  testator  knew 
what  he  was  doing  when  he  procured  Beai-d  to  write 
his  will  and  he  himself  signed  it,  and  what  Peyser  was 
doing  when  he  witnessed  it,  so  that  if  there  is  any- 
thing in  his  conduct,  under  the  circumstances,  at  the 
time  Peyser  signed,  which  amounted  to  an  acknowledg- 
ment that  the  will  was  executed  by  him,  we  ought  so 
to  declare,  and  not  allow  hia  last  will  and  testament  to 
be  set  aside  and  defeated.  Within  a  little  more  than 
an  inch  from  the  place  on  the  paper  where  Peyser 
signed  as  a  witness  was  the  signature  of  the  testator, 
which  he  admits  that  he  saw  at  that  time,  and  within 
a  few  feet  of  him  sat  the  testator;  and  no  one  else  ex- 
cept Beard  was  present.  Peyser  was  there  at  the  in- 
stance of  Beard,  who  had  called  him  into  the  office  to 
witness  a  document  which  he  saw  was  already  execut- 
ed; and  when  he  proceeded  to  witness  it,  and  the  testa- 
tor, knowing  the  facts,  looked  on  and  said  nothing,  was  ' 
not  his  sflence,  in  the  light  of  the  facta,  an  acknowledg- 
ment that  the  will  was  executed  by  him? 

When  I  see  a  man's  name  to  a  paper  document^  and 
he  is  present,  and  no  one  else  except  the  scrivener,  and 
I  am  there  to  witness  it,  and  when  I  do  so  he  looks  on, 
but  says  nothing,  is  not  his  acquiescense,  under  the  cir- 
cumstances, an  acknowledgment  to  me  that  the  will 
and  signature  are  his  own?  In  the  light  of  the  facts, 
Peyser  had  a  right  to  assume  and  understand  that  the 
will  was  executed  by  the  testator  then  present,  be- 
cause his  conduct  in  the  premises  was  declaratory  of 
that  act;  and,  when  that  assumption  is  sustained  by  the 
undisputed  testimony  of  the  other  witness,  and  is  in- 
consistent with  any  other  conclusion  to  be  drawn  from 
the  whole  evidence,  it  carries  to  the  mind  a  declaration 
or  acknowledgment  as  direct  and  positive  that  the  tes- 
tator then  present,  executed  tie  instrument,  as  if  he 
had  so  declared  or  acknowledged  it  to  him  in  words. 

In  determining  this  question,  we  are  to  consider  all  the 
facts  in  evidence  relative  thereto,  and  not  base  our  con- 
clusions upon  isolated  testimony  of  the  witness  Peyser; 
and,  when  thus  viewed,  if  it  is  clear  from  the  attend- 
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log  circmnstauces  that  the  testator  executed  the  will, 
and  that  Peyser  knew  it,  because,  as  a  reasonable  being, 
the  conduct  of  the  testator,  under  the  circumstances, 
so  informed  him,  it  is  our  duty  to  hold  such  facts  equiv- 
alent to  such  an  acknowledgment,  and  uphold  the  will. 
In  TUden  v.  Tildcn,  13  Gray,  113,  the  only  difficulty  in 
the  case  there  was,  as  here,  upon  the  fact  of  a  proper 
attestation  of  the  witness.  The  court  say:  "In  refer- 
ence to  this  witness,  it  is  said  there  was  no  publication 
of  the  will  by  the  testator,  no  actual  signing  in  his 
presence,  no  direct  acknowledgment  that  he  had  signed 
the  paper,  and  no  knowledge  on  the  part  of  the  wit- 
ness whether  the  testator's  signature  was  on  the  paper 
at  that  time."  And  yet  the  court,  upon  the  evidence, 
found  that  the  instrument  had  been  duly  signed  by  the 
testator,  and  duly  attested  as  his  last  will  and  testa- 
ment. See,  also,  Dewey  v.  Dewey,  1  Mete.  349;  Nicker- 
8on  V.  Buck,  12  Cush.  339;  llayncs  v.  Hayncs,  33  Ohio 
St  615;  Schouler,  Wills,  §§  321,  322. 

There  is  no  suggestion  that  there  has  been  any  frand- 
nlent  substitution  of  a  false  paper  or  will,  nor  is  there 
anything  in  the  facts  to  countenance  any  such  supposi- 
tion. We  are  all  convinced  that  the  will  was  executed 
by  the  testator,  only  my  associates  think  that  the  tes- 
timony of  Peyser  does  not  fulfil  the  requirements  of 
the  law.  To  my  mind,  in  view  of  the  facts  and  cir- 
cumstances, Peyser  could  not  avoid  knowing  that  the 
testator,  then  present,  executed  the  will.  The  facta  so 
informed  him,  and  authorize  the  inference  that  the  tes- 
tator acknowledged  the  signature  of  the  will  to  be  his 
act,  thoagh  he  did  not  expressly  so  state.  In  my  judg- 
ment, then,  the  facts  as  disclosed  by  this  record  author- 
ize us  to  find  that  the  instrument  was  duly  signed  by 
the  testator,  and  was  duly  attested  as  his  last  will  and 
testiJment.  It  ought,  therefore,  to  be  upheld,  and  his 
property  disposed  of  according  to  its  direction. 
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Thyng  vs.  Moses. 

(es  New  HampBhire,  lOS.) 

Distribution  op  Legacies. 

Wbere  a  definite  sarplus  remains  In  Uie  lianda  of  the  trustee  under 
a  wUI  In  excess  of  Uie  amount  of  certain  unpaid  legacies,  after  pay- 
ment of  Hie  balance  of  tlie  spedtlc  legacies  and  all  debts  and  other 
charges  against  the  estate,  the  dlstiibuUon  of  such  surplus  amcmg 
the  residuary  legatees  will  not  be  delared  because  a  trust,  con- 
nected with  such  unpaid  legacies,  is  not  ^et  performed. 

Bill  in  equity  by  Thyng,  a  trustee  under  the  will  of 
Theodore  Moses,  for  construction  of  the  will,  and  direc- 
tion as  to  the  distribution  of  trust  funds  now  in  his 
hands.  The  will  gives  to  Ann  A.  Moses,  daughter  of 
the  testator,  "a  good  and  comfortable  support  during 
her  natural  life."  It  then  gives  the  interest  and  in- 
come of  certain  specified  sums  to  each  of  his  other 
seven  children  for  life,  the  principal  in  each  case  to 
go  to  the  children  of  his  said  children  per  stirpes.  A 
residuary  clause  gives  the  residue  of  his  estate  "  to  my 
said  children,  their  heirs  and  assigns  forever."  All 
the  children  except  two,  and  the  defendant,  Abby  K. 
Moses — who  is  the  widow  of  one  of  the  sons,  and  has 
by  the  will,  during  her  life,  the  interest  and  income 
of  the  same  sum  as  her  late  husband  had — are  dead. 
The  legacies  t()  said  deceased  children  and  their  child- 
ren, and  all  debts,  special  legacies,  and  other  charges 
against  the  estate  have  been  paid.  The  balance  of  the 
legacies  to  the  two  living  children  and  to  the  heirs  of 
the  husband  of  Abby  K.  Moses  is  $7,179.44.  The  total 
amount  now  in  the  trustee's  hands,  mostly  in  bank- 
stocks,  is  (at  par)  flO,000.  The  market  value  is  con- 
siderably more.  The  "  surplus  "  now  in  the  trustee's 
hands  is  about  $3,000  or  more,  if  the  stocks  are  reck- 
oned at  market  value.  The  income  of  this  surplus  will 
pay  all  the  expense  of  said  trust,  leaving  the  entire 
income  of  said  "  capital  sums  "  to  be  paid  to  the  lejr- 
atees  without  charge.    The  question  is  now  raised 
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whether  said  surplus  should  not  be  immediately  dis- 
tributed, and,  if  not,  what  part,  if  any,  the  income 
thereof  should  bear  of  the  expense  of  the  trust. 

William  H.  Paine,  for  trustee. 

Marston  &  Eastman,  for  life  legatees. 

C.  H.  Knight,  for  residuary'  legatee. 

Clark,  J.  The  trust  was  created  by  the  provisions 
of  the  will  respecting  the  life  legacies  and  the  support  of 
Ann  A.  Moses.  The  uncertainty  as  to  the  amount 
which  would  be  required  for  her  support  rendered  a  di- 
vision of  the  estate  impracticable  during  her  life-time, 
but  her  death  removed  all  uncertainty,  and,  the  debts 
and  special  legacies  being  paid,  no  contingency  remains 
and  no  reason  exists  why  a  distribution  of  the  estate 
cannot  now  be  made.  Ordinarily,  the  beneficiaries 
under  a  will,  unless  it  is  otherwise  provided,  are  en- 
titled to  their  respective  shares  of  the  estate  as  soon 
as  they  can  be  determined,  and  distribution  can  reason- 
ably be  made,  and,  unless  the  contraiy  appears,  it  is 
to  be  assumed  that  the  testator  intended  that  distribu- 
tion should  be  made  as  soon  as  practicable.  Where  a 
testator  by  his  will  bequeaths  to  his  executors  several 
sums  of  money  in  trust  for  different  parties,  each  trust 
should  be  kept  distinct  from  the  others,  so  that  every 
step  in  its  management  may  be  distinctly  traceable  in 
the  accounts  of  the  trustees,  and  in  the  investments 
they  make.  The  trust  must  not,  through  investment, 
be  complicated  with  the  rights  of  strangers,  or  requir- 
ed to  share  in  the  losses  of  other  funds.  1  Perry, 
Trusts,  g  463;  Fotrler  v.  Colt,  25  N.  J.  Eq.  202;  Mc- 
CoJlough  V.  McCoUovgh,  44  N.  J.  Eq.  313,  14  Atl.  Rep. 
123. 

The  amount  of  the  bequests  to  the  life  legatees  and 
their  children  is  a  definite  sum,  ascertained  to  be 
117,179.44.  The  balance  of  the  estate  belongs  to  the 
residuary  legatees,  and  the  fact  that  the  trust  has  not 
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been  fully  performed  as  to  the  life  legatees  famishes 
no  ground  for  withholding  from  residuary  legatees  the 
shares  to  which  they  are  entitled.  There  is  nothing 
in  the  will  indicating  that  the  testator  intended  that 
the  distribution  of  the  estate  should  be  postponed  until 
after  tJie  death  of  the  life  legatees,  and  the  balance  of 
the  fund  abore  ?7,179.44  should  be  distributed  among 
the  residuary  legatees. 

Decree  accordingly. 


BlEDLER  vs.  BlEDLEH. 


Construction. — Advancement. 

Tbe  presompUou  arising  from  the  tact  tbat  testator  epedflcaUy  deTlsed 
certain  land  to  bis  two  sons,  and  tixea  directed  the  balance  of  tils 
-estate,  "  not  herdnbefore  particularly  disposed  of,"  to  be  disposed 
of  as  the  law  directs,  Is  tiiat  be  tberebf  Intended  to  equalize  the 
two  sons  wltb  bis  otber  chUdren,  to  whom  he  had  made  previous 
^ts,  and  that  he  did  not  Intend  the  deylse  to  them  sbonld  operate 
l>r  way  of  an  adrancement,  within  the  meaning  of  Code  Va,  S  2561, 
which  provides  that  adTancemeata  to  a  descendant,  made  by  one 
who  dies  whrfly  or  partially  Intestate,  shaJl  be  brou){ht  Into  hotch- 
pot with  the  whole  estate  before  the  person  advanced  shall  be  en- 
titled to  partition  or  diatribnUon  with  the  other  heirs  of  decedent. 

Oeorge  R.  Cdlrert,  for  appellants. 

i?.  8.  Paris,  for  appellees. 

HiNTON,  J.  Thia  is  an  appeal  from  a  decree  of  the 
circuit  court  of  Page  county.  The  parties  to  the 
controversy  are  the  devisees  and  legatees  of  one  Mor- 
^n  Biedler,  deceased.  The  question  presented  tor  de- 
cision is,  to  use  the  language  of  the  appellants'  coun- 
sel, "  whether  the  third  item  of  the  will  is,  under  the 
law,  an  advancement,  to  be  brought  into  hotchpot 
under  the  fourth  item  of  the  will." 
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By  the  first  clause  of  Baid  will,  the  testator  directs 
that  a  sale  of  all  his  personal  property  shall  be  made, 
and  that  his  debts  and  funeral  expenses  shall  be  paid 
out  of  the  proceeds  thereof-  The  second,  third,  and 
fourth  clauses  read  as  follows: 

"  2.  After  the  payment  of  my  debts  and  funeral  ex- 
penses, I  desire  that  the  remainder  of  the  proceeds 
from  the  sale  of  the  personal  parts  of  my  estate  be 
equally  divided  amongst  my  children  and  my  wife, 
Mary  Biedler. 

3.  I  give  to  my  two  sons,  Henry  W.  Biedler  and 
Mot^n  L.  Biedler,  my  undivided  half-interest  in  the 
ridge  tract  of  land  known  as  'Little  Meadows  Tract,' 
now  owned  by  L.  C.  Koontz  and  myself,  to  be  enjoyed 
by  them  forever. 

4.  All  the  rest  of  my  estate,  both  real  and  personal, 
of  what  nature  or  kind  soever  it  may  be,  not  herein- 
before particularly  disposed  of,  I  desire  shall  be  dis- 
posed of  as  the  law  directs." 

The  argument  for  the  appellants  is  that  the  devise 
of  the  testator's  undivided  half -interest  in  the  "Little 
Meadows  Tract,"  in  the  third  clause  of  his  will  to 
his  sons,  Henry  W.  Biedler  and  Morgan  L.  Biedler, 
is  not  a  specific  devise  to  them,  but  an  advancement ; 
and  that  as,  in  their  view,  the  testator  died  intestate 
as  to  all  the  property  mentioned  in  the  fourth  clause, 
the  case  falls  within  the  provisions  of  section  2561, 
€ode  1887,  and  that  the  said  Heniy  W.  Biedler  and 
Morgan  L.  Biedler  shall  be  required  to  bring  these 
advancements  into  hotchpot,  if  they  wish  to  participate 
in  the  distribution  of  the  other  estate. 

Section  2561  of  the  Code  of  Virginia  reads  thus: 
*' Where  any  descendant  of  a  person  dying  intestate 
as  to  his  estate,  or  any  part  thereof,  shall  have  received 
from  said  estate  in  his  life-time,  or  under  hw  icill,  any 
estate,  real  or  personal,  by  way  of  advancement,  and 
he,  or  any  descendant  of  his,  shall  come  into  the  par- 
tition and  distribution  of  the  estate  with  other  par- 
ceners and  distributees,  such  advancement  shall  be 
brought  into  hotchpot  with  the  whole  estate,  real  and 
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personal,  descended  or  distributable,  and  thereupon 
such  party  shall  be  entitled  to  his  proper  portion  of 
the  estate,  real  and  personal."  Now  the  doctrine  of 
'  hotchpot,  as  Mr.  Minor  (see  2  Minor,  Inst.,  3d  Ed.,  p. 
50G)  correctly  observes,  has  been  much  enlarged  in 
Virginia,  not  only  beyond  the  scanty  limits  of  the  com- 
mon law,  but  also  beyond  the  purview  of  the  English 
statutes  of  distributions,  (22  &  23  Car.  H.  c.  10,  and  2& 
Car.  n.  c.  3,)  with  the  intent  to  bring  about,  as  nearly 
as  may  be,  an  equal  division  among  the  children,  etc.» 
of  the  decedent,  of  all  of  his  estate,  both  real  and  per- 
sonal, except  so  far  as,  in  the  c^vrcise  of  his  right  of 
oimerShip,  he  may  have  thought  flit  himself  to  create 
a  diflference.  Chinn  v.  Murray,  4  Grat.  377.  And  an 
examination  of  the  statute  shows  that,  for  the  law  of 
hotchpot  to  apply  in  a  given  case,  these  circumstances 
must  concur,  namely,  the  decedent  must  be  intestate 
as  to  his  estate,  or  some  part  thereof,  and  the  descend- 
ant of  him  who  desires  to  share  in  the  division  of  the 
other  estate  must  have  received  from  the  Intestate, 
in  his  life-time,  or  under  his  will,  some  estate,  real 
or  personal,  or  both,  for  the  purpose  of  advancing  him 
in  life.      Punjear  v.  CabelJ,  24  Grat.  260. 

Now,  do  all  these  things  concur  in  this  case?  Let 
us  see.  It  is  not  pretended  that  Morgan  Biedler  died 
without  a  will,  but  the  appellants  insist  that  inaMDuch 
as  he  disposes  of  the  property  embraced  in  the  fourth 
clause  "  as  the  law  directs,"  that  this  part  of  his  prop- 
erty will  pass  according  to  the  law  of  descents  and 
not  by  devise,  and  that  as  to  this  portion  of  his  prop- 
erty he  died  intestate.  In  other  words,  invoking  the 
old  rule — which  since  the  statute  of  3  &  4  Wm.  TV.  c. 
106,  §  3,  has  ceased  to  have  any  practical  value  in  Eng- 
land, and  many  of  the  reasons  for  which  no  longer  ex- 
ist in  this  country — that  where  a  testator  makes  the 
same  disposition  of  his  estate  as  the  law  would  have 
done  if  he  had  been  silent,  the  will,  being  unnecessary, 
is  void;  or,  stating  it  somewhat  differently,  that, 
where  a  title  by  descent  and  a  title  by  devise  concur 
in  the  same  individual,  the  heir  is  held  to  be  in  by  de- 
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Bcent,  and  not  by  purchase,  The  appellants  flret  ar- 
gue that  the  testator  died  intestate  as  to  the  property 
embraced  in  the  fourth  clause,  and  then  that  Henry 
W.  and  Morgan  L.  Biedler  must  come  into  hotchpot. 

This  doctrine,  however,  that  where  the  devise  is  to 
the  testator's  heir,  to  take  in  the  same  manner  as  he 
would  take  as  heir,  he  must  be  regarded  as  taking  by 
descent,  and  not  by  purchase,  was  probably  adopted, 
says  Mr,  Minor,  to  prevent  a  confusion  of  the  title  by 
descent  with  the  title  by  purchase  in  feudal  times, 
when  such  confusion  would  have  affected  the  tenure 
of  lands,  and  at  a  later  period  would  have  impaired 
the  interests  of  creditors,  certain  of  whom  could 
charge  with  their  debts  lands  descended,  but  not  de- 
vised, only  applies,  according  to  all  the  authorities, 
where  the  devisee  is  sole  heir  to  the  land  devised;  for, 
if  he  is  only  one  of  several  co-heirs,  although  the  very 
same  share  be  given  him  as  he  would  take  by  descent, 
he  does  not  take  it  in  the  same  way,  for,  as  co-heir,  he 
would  take  it  in  coparcenary  with  his  fellows;  where- 
as, as  devisee,  he  would  take  it  in  severalty  if  it  was 
devised  to  him  alone,  and  if  devised  to  him  along  with 
others  he  would  take  as  joint  tenant,  or  tenant  in  com- 
mon. In  like  manner  a  devise  to  several  co-heirs  is 
not  within  the  doctrine,  but  is  good,  because,  as  de- 
visees, they  will  take  as  joint-tenants  or  tenants  in  com- 
mon; whereas,  as  heirs,  they  will  take  as  co-parceners. 
2  Minor,  Inst.  p.  1054;  3  Lomax  Dig.  marg.  p.  106;  1 
Jarm.  Wills,  {Rand.  &  T.  Ed.)  p.  195;  Pow.  Dev.  428. 

Notwithstanding,  therefore,  the  peculiar  language 
used  in  this  case,  no  rights  of  creditors  being  involved, 
it  might  well  be  questioned  whether  the  testator  is  to 
be  r^arded  as  having  died  intestate  as  to  this  prop- 
erty, if  that  question  were  necessary  for  a  decision  of 
this  case.  But  conceding  that  there  is  a  partial  in- 
testacy, where  shall  we  find  the  slightest  evidence  of 
an  indication  that  the  testator  intended  to  advance 
these  two  sons?  In  a  case  like  this,  where  the  testa- 
tor has  left  a  will,  no  matter  what  may  be  the  rule  in 
other  cases,  no  presumption  of  an  intention  to  ad'rance 
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can  arise  from  the  mere  cireuinstaiice  of  a  partial  in- 
testacy; for,  as  was  said  by  Judge  Baujwin  in  China  v. 
Murray,  i  Grat.  377, "  the  reasonable  supposition  is,  when 
the  decedent  has  made  a  will,  that  he  lias  thereby  cor- 
rected inequalities  so  far  as  he  desired  to  do  so."  And  in 
the  present  case  the  language  of  the  will  shows  to  my 
mind,  at  least,  as  plainly  as  human  language  can  show 
anything,  that  such  was  not  the  purpose  of  the  testator. 
The  language  of  the  testator  is  that  "as  to  all  the  rest 
of  my  estate,  *  "  7iot  Jiereinbefore  particularly  dis- 
posed of,  I  desire,"  etc.  Now,  could  he  have  indicated, 
by  the  use  of  so  many  express  words,  more  plainly  than 
he  has  done  by  this  language,  that  his  purpose  was  to 
prefer  those  to  whom  he  had  made  previous  gifts,  and 
thus  to  produce  an  inequality  in  the  distribution  of 
his  property?  We  think  not.  To  hold  otherwise 
would  be,  in  our  judgment,  not  to  execute,  but  to  over- 
turn and  disappoint,  the  manifest  intention  of  the  tes- 
tator. 

These  views  show  that  the  lower  court  has,  in  its 
decree,  correctly  construed  the  will  of  Morgan  Biedler, 
deceased,  and  the  decree  appealed  from  must  therefore 
be  aGBrmed,  and  the  cause  must  be  remanded,  to  be 
further  proceeded  in  to  final  decree. 

Decree  affirmed. 

Lacy,  J.,  concurred  In  result. 


Hazleton  vs.  Reed. 

(40  Kniuina,  73). 

Rhvocation. 

It  mar  be  laid  down  as  a  general  rule  that  a  written  IsBtrument  whlcb 
dlecloses  the  Intention  of  the  maker  respecting  the  poethumous  de«- 
tioatloQ  of  hlB  property,  and  which  la  not  to  operate  until  after  his 
deiatb,  18  testamentarr  in  Its  character,  and  not  a  deed  or  contract, 
and  may  bo  reToked. 
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Error  from  the  diBtriet  court  of  Ottowa  county;  M. 
B.  Nicholson,  Judge. 

Garver  &  Bond,  for  plaintiffs  in  error, 

W.  E.  Richards  and  R.  R.  Recs,  for  defendants  in  error. 

HORTOX,  C.  J.  This  vras  an  action  brought  in  the 
court  below  by  the  widow  and  minor  chUdreu  of  John 
Hazleton,  deceased,  against  James  C.  Reed,  executor 
of  the  last  will  of  Henry  Kicket,  deceased,  and  other 
parties,  to  enforce  an  alleged  contract  for  the  convey- 
ance of  certain  real  estate  executed  on  the  9th  of 
March,  1883,  by  John  Hazleton  and  Henry  Ricket. 
Heury  Ricket  died  on  the  15th  of  September,  1883. 
John  Hazleton  died  on  the  9th  of  April,  1888.  IJpon 
the  part  of  the  plaintiffs  it  is  claimed  that,  with- 
in the  terms  of  the  contract,  Ricket  was  under  obliga- 
tion to  make  such  provisions  by  deed  or  will  as  would 
vest  the  title  to  the  land  in  Hazleton;  that  the  mere 
method  or  form  adopted  for  tliis  purpose  cannot  be  held 
to  be  material,  so  tliat  the  intention  of  the  parties  is 
carried  out;  that  it  is  the  duty  of  the  court  to  ascertain 
the  intention  of  the  parties  with  reference  to  the  sub- 
ject matter  of  their  agreement,  when  that  can  be  done; 
that  it  was  the  intention  of  both  Ricket  and  Hazleton 
that  the  land  should  become  the  property  of  the  latter 
upon  the  former's  death ;  and  therefore  that  the  district 
court  erred  in  sustainiDg  the  demurrer  of  the  defend- 
ants, upon  the  ground  that  the  petition  did  not  state 
suIHcient  facts  to  constitute  a  cause  of  action.  The  . 
written  memorandum  of  the  alleged  contract  was 
under  consideration  by  this  court  in  the  case  of  Reed 
T.  Hazleton,  37  Kan.  321,  15  Pac.  Rep.  177.  The  facts 
of  this  case,  together  with  a  copy  of  the  memorandum, 
are  recited  in  full  in  the  foregoing  case,  and  need  not 
be  repeated  here.  In  the  former  opinion  handed  down 
it  was  said: 

"  Under  the  view  which  we  take  of  this  instrument, 
it  will  be  unnecessary  to  examine  the  nature  of  a  con- 
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tract  of  bargain  and  sale,  and  a  covenant  to  stand 
seized  to  the  use  of  the  grantee,  which  are  dlscnssed 
in  the  briefs  filed  in  this  action.  We  believe  that  it 
ought  not  to  be  placed  in  either  of  those  classra  of  con- 
veyances. •  *  •  This  article  of  agreemait  does, 
not  contain  anj  of  the  usual  operative  words  of  a  con- 
veyance, with  the  possible  exception  of  this  clause: 
'After  the  death  of  said  Henry  Ricket,  of  the  first 
party,  the  right  and  title  of  the  land  in  question  shall 
vest  in  the  said  John  Hazleton,  of  the  second  party.' 
That  provision  has  no  present  operation,  and  could  be 
revoked  by  the  grantor  at  any  time.  It  was  testament- 
arj".  "  '  •  The  old  man  wisely  kept  possession 
and  control  of  his  home,  to  prepare  for  the  possible 
change  in  the  feelings  of  himself  and  Ilazleton.  Hazle- 
ton was  not  without  recourse  if  he  had  performed  ser- 
vices for  which  he  had  not  been  paid.  He  could  have 
presented  his  claim  against  the  estate,  and  the  courts 
were  open  to  aid  him  in  obtaining  his  dues." 

This  disposes  of  the  case.  In  Turner  v.  Scoli,  51  Pa. 
St.  126,  on  the  22nd  of  November,  1849,  the  father,  John 
Scott,  executed  an  instrument  to  his  son,  John  W. 
Scott,  purporting  to  convey  his  farm.  The  considera- 
tion for  the  execution  of  the  instrument  was  the  nat- 
ural love  and  affection  which  the  father  had  for  his 
son,  and  also  an  agreement  from  the  son  that  he  was 
to  live  with  the  father,  assist  him  in  hia  work  on  the 
land,  and  maintain  the  mother  during  her  natural  life, 
if  she  survived  her  husband.  The  instrument  contain- 
ed the  following  provisions: 

"Excepting  and  reserving,  nevertheless,  the  entire 
use  aud  possession  of  said  premises,  unto  the  said  John 
Scott  and  his  assigns,  for  and  during  the  term  of  his 
natural  life;  and  this  conveyance  in  no  way  to  take 
effect  untU  after  the  decease  of  the  said  John  Scott, 
the  grantor."  The  son  commenced  to  live  with  his" 
father  upon  the  land  mentioned  in  the  instmment,  but 
after  a  time  they  (luarrelled.  The  father  turned  the 
son  out,  and  on  the  26th  of  February,  1861,  made  a  will 
revoking  the  instmment  executed  to  his  son,  which  had 
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"been  put  upon  record  in  the  proper  county.  The  cliief 
justice  of  the  court,  in  construlug  the  written  instru- 
ment from  John  Scott  to  his  sod,  John  W.  Scott,  said: 

"We  see  nothing  in  the  covenant  of  warranty  to 
change  our  construction  of  the  operative  wordjs  of  the 
grant.  As  these  words  were  expressly  limited  to  take 
effect  only  after  the  death  of  the  grantor,  they  were 
necessarily  revokable  words.  The  doctrine  of  the 
cases  is  that,  whatever  the  form  of  the  instrument,  if 
it  vest  no  present  interest,  but  only  appoints  what  is 
to  be  done  after  the  death  of  the  maker,  it  is  a  testa- 
mentary instrument.  It  signifies  nothing  that  the 
parties  meant  to  make  a  deed  instead  of  a  will.  If 
they  have  used  language  which  the  law  holds  to  be  tes- 
tamentary, their  intention  is  to  be  gathered  from  the 
legal  import  of  the  words  they  have  employed,  for  all 
parties  must  be  judged  by  the  legal  meaning  of  their 
words." 

In  Leaver  v.  Qauss,  17  N.  W,  Rep.  522,  {Supreme 
Court  of  Iowa),  Leaver  and  wife  executed  to  Gauss  an 
instrument  somewhat  in  the  form  of  a  deed,  but  it  was 
provided  therein  that  it  should  take  effect  only  after 
the  death  of  himself  and  wife.  It  is  claimed  that  a  val- 
uable consideration  was  paid  therefor  by'Gauss.  One 
of  the  provisions  of  the  written  instrument  was  "that 
the  grantee  is  to  take  no  estate  during  the  lives  of  the 
grantors."  In  that  case  it  was  held  that  "a  deed 
which  recites,  as  one  of  its  express  provisions,  that 
'  the  grantee  is  to  take  no  estate  during  the  lives  of  the 
grantors,'  is  testamentary  in  its  character,  and  even 
if  consideration  was  paid  for  it,  may  be  revoked;  no 
present  estate  subject  to  a  life  estate  being  created 
thereby." 

In  iiperher  v.  Bahtcr,  66  Ga.  317,  August  KoMer  ex- 
ecuted a  written  instnnnent  piirporting  to  convey  to 
Sophestina  Sperber  650  acres  of  land,  in  consideration 
of  ser\-ice8  rendered  him  by  Sophestina  as  a  nurse. 
The  instrument  provided  "  that  it  should  have  full  ef- 
fect at  his  death." 

The  chief  justice  of  the  court  said  in  that  case  that: 
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'*  It  is  wholly  unDecessarj  to  cite  cases  or  invoke  pre- 
cedents in  construing  a  paper  like  this,  with  a  view  to 
get  at  his  meaning  in  respect  to  the  time  wh«»  he  in- 
tended title,  right,  property,  to  pass  out  of  himself  into 
the  object  of  his  bounty.  It  is  enough  to  lay  down  the 
iu]iversal  principle,  embodied  in  our  Code,  §  2395,  which 
is  in  these  words:  'No  particular  form  of  words  is 
necessary  to  constitute  a  will;  and  in  all  cases,  to  deter- 
mine the  character  of  an  instrument,  whether  it  is 
testamentary  or  not,  the  test  is  the  intention  of  the 
maker,  from  the  whole  instrument,  read  in  the  light  of 
the  surrounding  circumstances.  If  such  intention  be  to 
convey  a  present  estate,  though  the  possession  be  post- 
poned until  after  his  death,  the  instrument  is  a  deed; 
if  the  intention  be  to  convey  an  interest  accruing  and 
having  effect  only  after  his  death,  it  is  a  will.'  So 
reading  this  instrument,  we  construe  it  to  be  clearly  a 
will;  at  all  events,  we  ail  hold  that  such  is  the  better 
legal  view  of  it" 

In  Einnebr&c  v.  Kinn^n^ur,  35  Ala.  628,  it  was  decided 
that, 

"  An  instrument  under  seal,  in  form  a  deed  of  gift,  by 
which  the  grantor,  in  consideration  of  the  natural  love 
and  affection  for  the  grantee,  who  was  his  grandson, 
and  the  present  payment  of  five  dollars  by  the  grantee,, 
conveys  to  the  latter,  by  the  words  *  do  by  these  pres- 
ents give  and  grant'  a  slave,  'and  fifteen  hundred  dol- 
lars in  cash,  to  be  paid  to  him  out  of  my  (grantor's)  ct- 
tate  at  my  death,  by  my  executor  or  administrator,' 
held  a  deed  of  gift  as  to  the  slave,  but  as  to  the  money 
a  purely  voluntary  executory  trust,  which  a  court  of 
equity  would  not  enforce  as  an  instrument  inter  viros, 
but  which  was  valid  and  operative  as  a  will." 

On  the  part  of  the  plaintiff  counsel  refer  with  great 
confidence  to  the  case  of  Sutton  v.  Hayden,  62  Mo.  101. 
In  that  case  an  arrangement  was  made  by  Mrs.  Green 
with  her  brother  to  take  his  daughter,  her  own  niece 
and  godchild,  and  make  her  her  heir  at  her  (Mrs. 
Green's)  death.  Subsequently  she  promised  that  if  the 
niece  would  come  and  live  with  her  (Mrs.  Green)  and 
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■would  be  a  daughter  to  her  and  nurse  and  take  care  of 
her  the  reftiainder  of  her  life,  all  that  she  had  should  be 
hers  (the  niece's)  at  her  {Mrs.  flreen's)  de^th.  The 
niece,  Nancy  A  Sutton,  accepted  the  offer,  and,  relying 
upon  the  promises  of  her  aunt,  entered  into  her  eer- 
\ices,  and  continued  with  her  about  15  ye-ars.  Mrs. 
Green  failed  to  make  any  deed  or  will,  and  died  in- 
testate. In  that  case  the  court  held  that  a  specific  per- 
formance of  the  agreement  of  Mrs.  Green  could  be  com- 
pelled in  equity,  and  thiit  case  is  followed  in  several 
other  Missouri  cases.  This  case,  however,  is  quite  differ- 
ent from  them  in  many  particulars,  especially  in  this: 
That  Hazleton  did  not  care  for  Ricket  but  a  compara- 
tively short  time — from  the  1st  of  April,  1882,  until 
the  15th  of  September,  1883,  when  Itieket  died.  By 
the  express  provisions  of  the  articles  of  agreement, 
Bicket  was  to  retain  during  his  life-time  full  and  peace- 
able possession  of  all  the  land,  and  Hazleton  was  to 
live  with  Ricket — not  Kicket  with  Hazleton — and 
Hazleton  was  to  have  no  right  or  title  in  the  land  until 
after  the  death  of  Ricket.  The  provision  in  the  article 
of  agreement  concerning  the  land  in  dispute  was  held 
by  us  in  the  former  opinion  to  be  testamentary  only. 
We  adhere  to  this  ruling. 

**  It  may  be  laid  down  as  a  general  rule  that  an  in- 
strument in  the  form  of  a  deed,  sigued,  sealed,  and  de* 
livered  as  such,  if  it  discloses  the  intention  of  the 
maker  respecting  the  posthumous  destination  of  his 
property  and  is  not  to  operate,  until  after  his  death,  is  a 
will,  and  not  a  deed."     19  Cent.  Law  J.  47. 

The  difference  between  the  cases  cited  in  the  former 
opinion  and  the  case  of  f^uiton  v.  Ilaydcn,  supra,  and 
other  similar  cases,  is  this:  that  in  the  former  cases 
the  courts  seem  to  think  that  the  grantees  could  have 
recovered  for  any  cliiim  or  service  which  tbey  could 
establish,  without  seokinfi  relief  in  a  court  of  equity; 
in  the  latter  cases  the  courts  evidently  proceeded  upon 
the  theory  that  the  law  furnishes  no  standard  where- 
by the  value  of  such  services  can  be  estimated,  and 
efftiity  can  only  make  an  approximation  in  that  direc- 
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tion  by  decreeing  the  specific  execution  of  tbe  contract. 

In  the  Sutton  v.  Ilaydcn  case  the  niece  gsive  for  niiiny 
years  to  the  discharge  of  her  manifold  cares,  down  to 
the  period  of  her  aunt's  death,  an  unhesitating  and 
unwearied  tendemess  and  attention,  which  are  only 
bestowed  where  affection  prompts  them. 

In  Barkicorlh  v.  Young,  4  Drew,  1,  A.,  on  the  mar- 
riage of  his  daughter  with  B.,  agreed  to  leave  his 
daughter  an  equal  portion  with  his  other  children.  Of 
course,  in  such  a  case,  no  compensation  could  be  agreed 
upon  or  established,  and  equity  alone  could  afford  re- 
lief. 

In  Rhode!*  v.  Rhodf)>,  3  Sandf.  ch,  279,  the  services 
therein  contracted  for  could  not  and  were  not  intended 
to  be  compensated  with  money,  and  were  also  incap- 
able of  computation  by  any  pecuniary  standard. 

In  this  case  the  services  of  Hazleton  with  Ricket 
were  so  brief,  being  only  for  about  18  months,  that  the 
value  of  the  same  could  easily  be  computed. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  justices  concurring. 


Additon  vs.  Smith. 


Annuities  to  Widow. 

Where  a  testator  gives  ammldes  to  bia  widow  and  olece  ob  general 
legades,  eiu.h  being  a  Hlmple  ttequest,—  an  abtmlule  gtft  of  a  definite 
quandtj-,— there  is  a  presumption  of  Intended  equality,  unless  the 
will  contains  unequivocal  evidence  of  an  intention  to  give  a  prefer- 

ThlB  nile  applied  to  a  cane  where  the  annuity  given  to  the  widow  wa« 
in  addition  to  her  dower,  and  that  to  the  niece  by  a  codicil  exhibit' 
ins  a  thoughtful  solicitude  for  her  condition;  the  testator  providing 
tiiat,  by  flie  payment  of  the  taxea.  Insurance,  and  repairs  of  hia  home- 
stead, "  None  of  the  ftlfls  or  bequesta  or  rights  to  my  said  wife,  and 
to  my  sold  ntoce,  shall  be  Impaired  or  diminished; "  and  finally  pro- 
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riding  tliat  "  it  ehail  be  the  dutj  of  my  soJd  executors  to  so  dlspoee 
of  and  luTeet  mj  estate  that  tliere  shall  tie,  from  year  to  year,  a 
Bufllclent  Income  to  meet  all  eald  legacies  and  bequests." 
A  demonstraUve  legacy  hae  a  prior  rl^t  to  payment  out  of  the  fund 
charge,  but  Is  payable,  at  all  events,  out  of  tbe  principal  of  the 
estate,  If  tbe  fund  proves  iDadequate. 

Report  from  superior  court,  Penobscot  county.  BUI 
in  equity,  heard  on  bill  and  answers,  brought  by  B.  C. 
Additon,  trustee,  to  obtain  the  construction  of  the 
will  and  codicils  of  Jacob  C.  Smith,  late  of  Bangor,  de- 


E.  Walker,  for  Harriet  N.  Smith. 
II.  C.  Goodenow,  for  Addie  HilL 

Whitehouse,  J.  By  the  provisions  of  his  will  and 
codicils  Jacob  C.  Smith  gave  to  his  wife,  Harriet  N. 
Smith,  the  use  of  the  homestead  and  furniture,  and  an 
annuity  of  $500,  during  her  mdowhoo^,  in  addition  to 
her  right  of  dower  in  bis  real  estate;  to  his  niece,  Ad- 
die HiU,  an  annuity  of  $100;  and  to  his  adopted  daugh- 
ter, Emma  Smith  Cusbing,  and  her  heirs,  the  residue 
and  remainder. 

The  will  was  dated  April  27, 1876,  and  the  last  codi' 
cil,  February  21,  1877.  The  testator  died  March 
1878,  and  in  December  following  the  estate  was  inven- 
toried as  follows:  Real  estate,  $7,900;  goods  and  chat- 
tels, $564.50;  rights  and  credits,  $8,483.93;  total, 
$16,948.53.  At  the  date  of  the  comphiinant's  bill  the 
widow  had  received  in  the  aggregate  $3,600,  being  $300 
a  year  for  12  years,  on  accotmt  of  her  annuity,  while 
the  niece,  Addie  Hill,  had  received  but  |50  in  the  ag- 
gregate, being  two  payments  of  $25  each  in  the  year 
1878.  It  now  appears  that  by  reason  of  devastavit  on 
the  part  of  a  former  representative  of  the  estate,  and 
from  other  causes,  the  entire  property  in  tbe  hands  of 
this  complainant  as  trustee  under  the  will  is  as  fol- 
lows: homestead,  $2,500;  undivided  Grant  store,  $800; 
land,  $450;  furniture  for  widow,  $164.50;  rights  and 
credits,  estimated,  $5,300.    It  further  appears  that  the 
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income  from  the  estate,  available  for  that  purpose 
under  the  tenns  of  the  will,  is  not  sufficient  to  pay  the 
annuity  to  the  widow  irreBpective  of  that  bequeathed 
to  Addie  Hill,  The  trustee,  therefore,  se^s  by  his  bill 
to  obtain  a  judicial  construction  of  the  will  and  codi- 
cils, and  to  hare  the  rights  of  the  legatees  determined 
and  declared,  propounding  two  questions,  as  follows: 

(1)  Whether,  under  said  will  and  codicils,  annuities 
therein  specified,  or  any  of  them,  are  an  absolute  charge 
on  the  estate  of  said  testate,  regardless  of  the  income. 

(2)  What  are  the  respective  rights  of  the  legatees 
imder  the  provisions  of  said  vrill  and  codicils? 

It  is  elementary  law  that  all  codicils  or  "  little  wills," 
being  but  expositions  of  the  testator's  after-thoughts, 
are  to  be  regarded  as  parts  of  the  original  wUl,  and 
together  with  the  will  are  to  be  construed  as  one  in- 
strument. They  should  be  so  interpreted  as  to  har- 
monize with  the  leading  purpose  declared  in  the  body 
of  the  will  whenever  this  can  be  done  without  a  viola- 
tion of  established  rules;  but  when  a  clause  in  the  will 
aod  one  in  the  codicil  are  entirely  inconsistent ,  and 
both  cannot  be  executed,  the  latter  clause  must  prevail 
Kedf.  W^ills,  1,*  287;  Pickering  v.  Langdon,  22  Me.  413. 

In  the  cardinal  rules  of  testamentary  construction 
it  is  also  constantly  affirmed  by  courts  and  text-writeia 
to  be  of  fundamental  importance  that  the  obvious  in- 
tention of  the  testator,  as  expressed  by  the  words  of 
the  'mil  itself,  shall  be  allowed  to  prevail  unless  some 
principle  of  sound  policy  is  thereby  violated;  that  this 
Intention  shall  be  collected  from  the  whole  will  taken 
together,  all  its  parts  being  construed  in  relation  to 
each  other  so  as  to  form,  if  possible,  one  consistent 
whole,  every  word  receiving  its  natural  and  common 
meaning;  but  where  several  parts  are  absolutely  irre- 
concilable the  latter  must  prevail;  and  that  while  the 
language  of  the  will  is  thus  to  be  deemed  the  primary 
source  from  which  the  testator's  intention  is  to  be  gath- 
ered, and  this  is  not  to  be  controlled  by  mere  conjec- 
tures based  on  considerations  respecting  the  condition 
of  his  property  or  the  objects  of  his  bounty,  still  these 
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extrinsic  circumstances  are  admissible  in  aid  of  the 
construction  of  wills  to  the  extent  of  explaining  doubts 
or  removing  uncertainties,  when,  with  that  aid  the  in- 
tent is  clear,  2  Jarm.  Wills,  p.  762,  and  rules  7  and  10; 
1  Redf.  Wills,  •429-432,  and  authorities  cited;  Schouler, 
WUls,  §  466;  Shaic  t.  Himsey,  41  Me.  495;  Emery  v. 
Jtatchelder,  78  Me.  233,  3  Atl.  Rep.  733.  But  while 
these  general  principles  declared  by  the  experience  of 
courts  to  be  helpful  in  the  majority  of  cases  are  not 
to  be  lightly  disregarded,  they  are  not  to  be  blindly  fol- 
lowed as  inflexible  and  conclusive  rules  in  each  par- 
ticular case.  They  are  to  be  employed  as  servants,  and 
not  accepted  as  masters.     Small  v.  Allen,  8  Term  R.  497. 

It  is  ably  and  ingeniously  argued,  in  the  first  place,  tliat 
the  annuity  to  the  widow  should  have  priority  over  that 
to  the  neice,  Addie  Hill;  and,  sccondl;/,  it  is  contended 
that  the  widow  should  receive  the  full  amount  of  her 
annuity  each  year,  although  it  is  conceded  to  be  neces- 
sary to  entrench  upon  the  corpus  of  the  estate  to  supply 
the  deficiency. 

1.  It  is  important  to  observe  that  this  annuity  to  the 
widow  is  not  a  testamentary  gift  foxmded  upon  a  valu- 
able consideration,  such  as  the  relinquishment  of  the 
widow's  right  of  dower  in  her  husband's  estate.  In 
such  case  it  is  a  familiar  and  well-settled  rule  that  she 
does  not  take  strictly  as  a  beneficiary,  but  as  a  pur- 
chaser for  a  valuable  consideration,  and  hence  her  gift 
will  have  a  preference  over  all  other  unpreferred 
legacies.  2  Redf.  Wills,  452-454;  Towlr  v.  Sicaseij,  106 
Mass.  100;  Moore  v.  Ahkii,  80  Me.  301,  14  Atl.  Kep.  199. 
But  here  the  annuity  was  not  given  or  accepted  in  lieu 
of  dower.  On  the  contrary,  in  the  original  will  it  is 
expressly  declared  to  be  in  addition  to  her  dower.  The 
first  codicil  gives  her  the  use  and  income  of  the  entire 
homestead  through  her  widowhood,  and  the  second 
codicil,  after  increasing  her  annuity  from  $300  to  |500, 
carefully  provides  that  this  additional  bequest  "shall 
not  take  away  any  of  the  gifts,  bequests,  or  rights  given 
to  her  under  my  said  last  will  and  first  codicil."  She  is 
entitled  to  her  dower  as  well  as  to  the  provisions  made 
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for  her  in  the  will,  because  in  the  Tvords  of  the  statute, 
chapter  103,  §  10,  "  it  appears  by  the  will  that  the  tes- 
tator plainly  bo  intended."  True,  by  accepting  the 
provisions  of  the  will,  she  relinquished  the  privilege  of 
applying  to  the  probate  court  for  an  allowance,  but 
she  BUPrendered  no  fixed  and  absolute  intereat  in  the 
estate  in  exchange  for  the  annuity,  and  cannot  be 
deemed  to  have  received  it  in  the  character  of  a  pur- 
chaser. 

An  annaity  given  by  a  will  is  a  legacy  charged  on 
the  whole  estate  not  specifically  devised.  2  Williams, 
Ex'rs,  1051.  The  annuities  to  the  widow  and  niece  are 
in  the  nature  of  general  legacies;  neither  of  them 
amounts  to  a  bequest  of  any  particular  portion  of,  or 
article  belonging  to,  the  personal  estate  of  the  testator. 
Each  is  a  simple  bequest  of  an  annuity;  an  absolute 
gift  of  a  definite  quantity.  And  the  general  rule  is 
that,  among  legacies  in  their  nature  general,  there  is 
no  preference  of  payment,  and  the  burden  is  on  the 
party  seeking  priority  to  make  out  cleariy  and  conclu- 
sively that  such  priority  was  intended.  2  Williams, 
Ex'rs  1364;  Milkr  v.  Euddhstme,  3  Macn.  &  G.  513;  2 
Redf.  Wills,  454.  In  the  absence  of  clear  proof  to  the 
contrary,  the  testator  must  be  deemed  to  have  acted  on 
the  belief  that  his  estate  would  be  sufficient  to  answer 
the  purposes  to  which  he  devotes  it.  If  the  chances 
of  deficiency  are  anticipated  and  provided  for  by  the 
terms  of  the  will,  then  the  directions  of  the  testator 
must  govern,  Totrle  v.  Swascf/,  supra, "  but  in  the  common 
case  of  a  direction  in  the  will  of  a  testator  to  pay  several 
I)ecuniary  l^acies  out  of  his  estate,"  says  Chancellor 
Walworth,  "  the  presumption  is  that  the  testator  in- 
tended that  all  the  legacies  should  be  paid  equally. 
Such  presumption  of  intended  equality  will  not  be  re- 
pelled by  any  ambiguous  expressions  in  the  will,  but 
must  be  allowed  to  prevail,  unless  the  will  contains  un- 
eqmvocal  evidence  of  the  testator's  intention  to  give 
some  of  the  legatees  a  preference  in  case  the  fund  should 
be  found  insufficient  to  pay  all."  Sheph^vd  v.  Gvemsey, 
9  Paige,  357.  See,  also,  lEop.  L^.  421-425;  Emery  v. 
Batchclder,  aiipra. 
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It  is  not  questioned  that  by  the  terms  of  the  original 
■will  the  widow's  annuity  had  priority  over  the  "  residue 
and  remainder  "  given  to  Mrs.  Cushing.  The  name  of  the 
niece  Addie  Hill  is  not  there  mentioned.  But  during 
the  succeeding  eight  months  a  thoughtful  solicitude 
respecting  the  condition  of  Addie  Hill,  awakened  by 
causes  of  which  we  have  no  knowledge,  prevailed  with 
the  testator  to  make  her  an  object  of  his  care  and 
boimty.  Thereupon,  in  the  first  codicil,  after  giving 
to  the  widow,  in  addition  to  the  annuity  given  in  the 
will,  the  use  and  income  of  the  homestead  and  furni- 
ture, he  proceeds  in  the  second  clause  as  follows:  "I' 
hereby  give  and  bequeath  to  my  niece  Addie  Hill  •  •  • 
the  sum  of  one  hundred  dollars  per  annum  during  her 
natural  life,  to  be  paid  to  her  by  the  executors  of  my 
said  will  in  installments  of  fifty  dollars  every  six 
months  after  my  decease  and  during  her  natural  life; 
and  it  is  my  will,  and  said  executors  are  hereby 
directed,  to  invest  immediately  after  my  decease  a  sum 
sufficient  to  yield  an  annual  income  of  one  hundred  dol- 
lars, which  investment  shall  be  so  made  that  the  said 
semi-annual  interest  of  fifty  dollars  shall  be  paid  to 
said  Addie  Hill  at  the  end  of  every  six  months  during 
hernaturallife;the  same  so  to  be  invested  from  that  part 
of  my  estate  which  would  have  gone  to  Emma  Smith 
Cushing,  had  not  this  codicil  to  my  said  will  been  made, 
that  at  the  decease  of  said  Addie  Hill  the  sum  so  in- 
vested for  her  benefit  shall  then  be  disposed  of  accord- 
ing to  the  terms  of  my  said  will." 

All  the  provisions  of  the  will  and  codicils,  viewed  in 
the  light  of  the  probable  condition  of  his  property, 
clearly  indicate  that  the  testator  had  no  doubt  what- 
ever that  his  estate  would  be  amply  sufficient  to  re- 
spond to  these  two  annuities,  with  a  residue  for  Mrs. 
Cushing.  The  chances  of  a  deficiency  are  not  anticipat- 
ed or  provided  for  by  the  terms  of  the  will.  He  ac- 
companies the  bequest  to  the  niece  with  explicit  direc- 
tions to  his  executors  "  to  invest  immediately  after  my 
decease,  a  sum  sufficient  to  yield  an  annual  income  of 
one  hundred  dollars."  True,  he  adds  that  the  sum  was  so 
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to  be  invested  from  the  portion  which  would  have  gone 
to  Mrs.  Gushing  that,  at  the  decease  of  Addie  Hill,  it 
should  be  disposed  of  according  to  the  terms  of  the 
will.  This  was  obviously  designed  to  reaffirm  the  pro- 
visions of  the  will  in  favor  of  Mrs.  Gushing,  as  modified 
by  the  codicil.  By  the  will  she  was  to  have  the  residue 
and  remainder  subject  to  the  bequest  to  the  widow. 
By  the  will  and  codicil  she  is  only  to  have  the  residue 
subject  to  both  annuities.  The  clause  in  the  codicU 
giving  the  annuity  to  Addie  Hill  is  to  be  examined  in 
connection  with  the  original  will,  and  construed  as  it 
woiild  have  been  if  inserted  between  the  first  and  sec- 
ond items  of  the  will.  Its  relative  force  and  effect 
would  then  be  readily  apprehended.  The  testator 
carves  two  annuities  from  his  estate,  one  for  his  wife 
and  one  for  his  niece,  and  then  gives  the  residue  to  the 
adopted  daughter,  Emma  Smith  Gushing,  and  her  heirs. 
This  is  the  effect  of  all  the  clauses  taken  together. 

The  provisions  of  the  second  codicil  are  strongly  con- 
firmatoi7  of  this  view.  After  increasing  the  widow's 
annuity  from  $300  to  $500„  the  testator  declares  "  that 
this  additional  bequest  shall  not  take  away  any  of  the 
gifts,  bequests,  or  rights  given  to  her  under  said  last 
will  and  first  codicil."  He  then  provides  that  the  cost 
of  insurance,  taxes  and  repairs  on  the  homestead  shall 
be  paid  from  the  income  of  his  estate,  but  that  "  by  the 
payment  of  the  same  none  of  the  gifts  or  bequests  or 
rights  to  my  said  Tvife  and  to  my  said  niece,  Addie  Hill, 
shall  be  impaired  or  diminished."  Finally  he  provides 
that  "  it  shall  be  the  duty  of  my  said  executors  to  so 
dispose  of  and  invest  my  estate  that  there  shall  from 
year  to  year  be  sufficient  income  to  meet  all  said  lega- 
cies and  bequests." 

"  The  presumption  of  intended  equality "  between 
the  two  legatees  in  question  is  not  overcome  by  "  un- 
equivocal evidence  of  the  testatoi-'s  intention  to  give 
a  preference";  on  the  contrari",  there  is  clearly  dis- 
cernible through  the  language  of  the  codicils  a  positive 
intention  to  place  the  t^vo  annuities  upon  that  equality 
in  which  "equity  delighteth." 


D.qitizeabyG00l^lc 


ADDITON   V.   SMITH.  281 

2.  Are  the  aanuities  to  the  widow  and  niece  made 
an  absolute  charge  on  the  estate  or  dependent  for  pay- 
ment exclusively  upon  the  income? 

The  general  rule  is  tiiat,  after  certain  legacies  are 
given  without  any  express  provision  of  means  of  pay- 
ment, a  residuary  gift,  blending  the  real  and  personal 
property  of  the  testator,  creates  a  charge  of  the  leg- 
acies upon  the  entire  ^tate,  the  word  "residue"  im- 
plying that  such  payments  are  first  to  be  made.  3 
Jarm.  Wills,  426,  427;  Reynolds  v.  Reynolds,  16  N.  Y. 
257,  and  authorities  cited;  Taylor  v.  Dodd,  58  N.  Y. 
375.  It  is  manifest  that,  by  the  terms  of  the  original 
will,  the  annuity  of  the  widow  under  the  above  rule 
was  a  charge  upon  the  whole  estate;  but  it  is  claimed 
that  the  language  of  the  codicils  indicates  an  intention 
to  restrict  the  payments  to  the  income  of  the  property. 

It  is  not  controverted  that,  if  there  is  a  simple  be- 
quest of  an  annuity,  whatever  the  income  of  the  tes- 
tator's property  may  be,  the  annuity  must  be  paid  in 
fnll  to  the  last  dolhir  of  the  property;  but  the  provi- 
sions of  the  will,  as  to  the  payment  of  the  annuity,  may 
be  such  as  to  show  an  intention  on  the  part  of  the  tes- 
tator that  the  annuity  shall  only  come  out  of  the  in- 
come of  the  fund  or  estate,  and  not  out  of  the  corpus 
or  capital.    2  WUliams,  Ex'rs  1360. 

In  Crohj  v.  ^YeM,  3  De  Oex,  M.  &  G.  995,  the  income 
was  insuflBcient  to  jray  the  annuity  and  all  legacies 
named  in  the  will,  and,  in  holding  that  the  annuity 
was  payable  out  of  the  capital,  Bruce,  V.  C,  says: 
"The  question  may  be  put  thus,  does  the  subsequent 
language  show  a  clear  intention  otherwise?  for,  if  a 
clear  intention  be  shown  in  an  earlier  part  of  the  will, 
that  can  only  be  displaced  or  changed  by  an  intention 
equally  clear  in  another  part.  If  there  is  anything  in 
the  rest  of  the  will  derogating  from  an  intention  to  be 
collected  from  the  words  of  this  will,  it  does  no  more 
than  create  a  doubt,  and  the  doubt  is  not  sufficient 
to  prevail  against  the  clear  effect  that  would  have  to 
he  giv^n  to  the  words  of  the  gift  standing  alone."  In 
Baiter  v.  Baker,  7  De  Gex,  M.  &  G.  681,  the  assets  proved 
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insufficient  to  provide  a  capital  sum  which  would  yield 
a  clear  annual  income  of  £200  given  by  the  wiU,  and  it 
was  held  that  the  widow  was  entitled  to  have  the 
amount  paid  in  full  out  of  the  capital. 

The  predominant  idea  of  the  cases  seems  to  be  that, 
where  the  testator  bequeaths  a  sum  of  money,  or,  which 
is  the  same  thing,  a  life  annuity,  in  such  a  manner  as 
to  show  a  fixed  and  independent  intention  that  the 
money  shall  be  paid  to  the  legatee  at  all  events,  that 
intention  will  not  be  permitted  to  be  overruled  merely 
by  the  direction  in  the  will  that  the  money  is  to  be 
raised  in  a  particular  way  or  out  of  a  particular  fund, 
such  direction  being  a  secondary  thought.  Pierpont 
V.  Edwards,  25  N.  Y.  128;  Mann  V.  Copland,  2  Mad.  223. 
If  it  be  manifest  that  there  was  such  intent  separate 
and  distinct  from  the  property  designated  as  the 
source  of  payment,  the  legacy  will  be  deemed  general 
or  demonstrative,  though  accompanied  by  a  direction 
to  pay  it  out  of  a  particular  estate.  WalU  v.  Stetcarty 
16  Pa.  St.  280.  In  Smith  v.  FcUoirs,  131  Mass.  20,  the 
testator  gave  to  his  widow  an  annuity  of  $1,000,  during 
life,  to  he  paid  from  the  income  of  all  his  property, 
and  the  court  says:  "The  annuity  given  to  the  wife 
was  no  more  a  specific  legacy  than  a  legacy  charged 
generally  upon  real  estate.  It  is  rather  in  the  nature 
of  a  demonstrative  legacy,  which  has  a  prior  right  to 
payment  out  of  the  fund  charged;  but  is  payable  at 
all  events  out  of  the  principal  of  the  estate,  if  the  fund 
proves  inadequate."  In  Moore  v.  Aldeti,  80  Me.  301, 
14  Atl.  Rep.  199,  the  annuity  was  made  payable  "from 
the  eaminf^  of  my  individual  and  partnership  prop- 
erty," and  it  was  held  that  the  full  annuity  should  be 
paid  to  her  until  the  estate  was  exhausted.  In  the 
opinion  the  chief  justice  says:  "The  ^ft  is  uncondi- 
tional and  absolute,  although,  as  is  often  the  case,  he 
overestimates  the  sources  of  supply  which  wore  to 
assure  its  payment.  The  sources  indicated  turning 
out  to  be  insufficient,  others  must  be  taken  to  supply 
the  deficiency."  ^ 

In  the  light  of  these  principles  and  authorities,  it 
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is  the  opinion  of  the  court  that  the  testator's  direc- 
tions respecting  the  investment  of  his  estate,  and  his 
allusions  to  income  aa  a  source  of  payment,  are  not 
sufficient  to  overcome  his  clearly  expressed  desire  and 
purpose  to  make  definite  provision  for  the  support  of 
the  two  annuitants  by  bestowing  upon  each  the  gift 
of  a  fixed  sum  to  be  paid  semi-annually  during  the 
widowhood  of  the  one  and  the  natural  life  of  the  other. 
The  conclusion,  therefore,  is  that  the  annuities  be- 
queathed to  Harriet  N.  Smith  and  Addle  Hill,  standing 
on  a  basis  of  equality  in  relation  to  each  other  and 
to  the  estate,  must  be  held  a  charge  upon  the  entire 
property;  that  they  are  not  contingent  upon  the  suf- 
ficiency of  the  income,  but,  if  that  proves  inadequate, 
they  are  payable  at  all  events  out  of  the  entire  prin- 
cipal available  under  the  terms  of  the  will;  sufEering 
proportional  abatement,  however,  whenever  there  are 
not  available  funds  sufficient  to  mate  full  payments. 

Decree  accordingly. 

Peters,  C.  J.,  Walton,  Virgin,  Libbey  and  Has- 
KELL,  JJ.,  concurred. 


Gardner  vs.  Gardiner. 

(65  New  Hampshire,  230.) 

Alteration. — Revocation. 

A  teBtatrix  erased  the  word  "  fourteenOi "  in  ber  wUI,  and  Interlined 
the  word  "  twelfth,"  so  as  to  Increase  smaller  devlaea  to  larger  ones; 
bat  the  erasure  did  not  render  the  word  UleKlble.  Meld,  that  such 
action  was  an  attempt  to  make  a  new  dlsposmw  of  the  property, 
which  was  Inoperative  under  Gen.  Laws  N.  H.  c.  193,  i  6,  requiting 
an  changes  which  In  any  way  affect  a  will  to  be  attested  and  sub- 
scribed. In  tiie  testator's  presence,  by  three  or  more  credible  wit- 
nesses; and,  there  being  no  apparent  Intention  to  revoke  except  by 
way  of  the  attempted  alteration,  and  the  word  erased  not  having 
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beeo  obliterated,  the  word  "  fourteentli  "  remained  as  a  part  of  tbe 
wlU. 

In  auoh  caw,  the  word  "fourteenth"  not  having  beea  oUlterated, 
there  was  no  revocadoD  wlthia  the  meanlni;  of  Gen.  Laws  N.  H.  c. 
Ift3,  i  14,  which  provides  that  "  no  will  or  clause  thereof  shall  be 
revoked  unless  by  some  other  vaJld  TiHll  or  codicU,  or  by  some  writ- 
ing executed  In  the  same  manner,  or  bj  canceling,  tearing,  obllterat- 
tug,  or  otherwise  destroying  the  same." 

The  clause  containing  the  erasure  and  Interlineation  Miglnally  men- 
tioned nine  devisees,  but  the  names  of  two  of  them  were  canceled 
by  drawing  a  light  pencil  mark  through  them.  Jo  the  succeeding 
clause,  disposing  of  the  n-malnlng  flve-fourteenths,  the  word.  "  four- 
teenth "  remained  unchanged,  nnd  tbe  will  contained  no  residuary 
clause,  field,  that  the  cancellation  was  conditional,  and  made  with 
a  view  to  the  attempted  change  at  disposition,  which,  having  foiled, 
the  legacies  renuUned. 

Appeal  from  probate  court,  Rockingham  country. 
Elizabeth  D.  Oiitler  died  July  2l8t,  1888,  leaving  a  will 
upon  which  certain  erasures  and  an  interlineation  agreed 
to  have  been  made  b.v  her  appeared.  The  material  por- 
tion of  the  third  clause  of  the  mil,  in  which  the  altera- 
tions appeared,  as  originally  written,  was  as  follows: 
"  All  the  estate  of  which  I  shall  die  seized  and  possessed 
*  •  •  I  give,  devise  and  bequeath  in  manner  fol- 
lowing; One  undivided  fourteenth  part  thereof  to 
each  of  the  following  persons,  to  wit,  Edward  L.  B. 
Gardiner,  Susan  I.  Gardiner,  both  of  Passaic,  New 
Jersey,  children  of  my  nephew,  George  A.  Gardiner," 
and  seven  other  persons  who  are  named  and  describ- 
ed— thus  making  a  disposition  of  nine-fourteenths. 
Further  on  in  the  same  clause  she  says;  "The  remain- 
ing five-fourteenths  of  my  estate  •  •  •  i  give," 
etc.,— making  a  disposition  of  that  fraction,  and  no 
more;  and  the  nil!  contains  no  residuary  clause.  The 
erastires  and  interlineations  were  as  follows;  A  light 
line  was  drawn  with  a  pencil  through  the  word  "  four- 
teenth "  in  the  first  quotation  above,  and  the  word 
"twelfth"  fliitten  above  it  with  a  pencil.  Then  the 
foMoning  words  were  erased  by  a  light  pencil  mark 
drawn  through  Ihem;  "Edward  L.  Ti.  Gardiner,  Susan 
T,  Gardiner,  both  of  Passaic,  New  Jersey,  children  of 
my  nephew,  George  A.  Gardiner."     The  will  came  up 
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for  probate  in  solemo  form,  November  12th,  1888;  aud 
the  judge  of  probate  thereupon  entered  a  decree  ap- 
proviug  and  allowing  it,  to  which  decree  was  added 
the  followiug:  "And  whereas  the  said  Elizabeth  D. 
Cutler,  after  making  said  will,  made  certain  erasures 
and  interlineations  in  the  same,  it  is  adjudged  and  de- 
creed that  the  word  *  twelfth '  interlined  is  not,  in  law, 
part  of  said  will,  not  having  been  inserted  in  the  pres- 
ence of  three  witnesses,  as  required  by  law,  and  that 
the  word  'fourteenth'  erased,  for  which  said  word 
'twelfth'  was  substituted,  is  a  part  of  said  will,  and 
the  following  words  erased,  namely,  '  Edward  L.  B. 
Gardiner,  Susan  I.  Gardiner,  both  of  Passaic,  N.  J.» 
children  of  my  nephew,  George  A.  Gardiner,'  are  not, 
in  law,  a  part  of  said  will,  said  words  having  been 
erased  with  the  intention  on  the  part  of  the  said  Eliza- 
beth D.  Cutler  to  revoke  the  legacies  of  said  persons 
whose  names  are  erased,  and  that  said  instrument  be 
proved  and  allowed  as  the  last  will  and  testament  of 
Elizabeth  D.  Cutler,  and  so  be  recorded  in  accordance 
with  this  decree," — from  which  this  appeal  was  taken 
by  Edward  L.  B.  Gardiner  and  Susan  I.  Gardiner. 

Frink  &  BatcheMer,  for  appellants. 

Marston  &  Eastman  and  Wiggin  &  FernaJd,  for  ex- 
ecutor. 

Blodgett,  J.  The  statute  of  wills  provides  that 
"  no  will  shall  be  effectual  to  pass  any  real  or  personal 
Mtate,  or  to  change  or  in  any  way  affect  the  same, 
unless  made  by  a  person  of  the  age  of  twenty-one 
years,  of  sound  mind  in  writing,  signed  and  sealed  by 
the  testator,  or  by  some  person  in  his  presence,  and  by 
his  express  direction,  and  attested  and  subscribed  in  his 
presence  by  three  or  more  credible  witnesses,"  and  that 
**no  will  or  clause  thereof  shall  be  revoked  unless  by 
some  other  valid  will  or  codicil,  or  by  some  writing 
executed  in  the  same  manner,  or  by  canceling,  tearing, 
obliterating,  or  otherwise  destroying  the  same,  by  the 
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testator,  or  by  some  person  by  his  consent  and  in  his 
presence."  Gen.  Laws,  c.  193,  §§  614.  The  mode  of  re- 
voking a  will  is,  therefore,  as  definitely  prescribed  by 
the  statute  as  the  mode  of  making  it;  and  no  essential 
part  of  the  one  can  be  dispensed  with  any  more  than  the 
other. 

The  first  question  for  adjudication  presented  by  tliis 
case  arises  from  the  attempt  of  the  testatrix  to  in- 
crease a  smaller  devise  to  a  larger  one  by  substituting 
*' twelfth"  for  fourteenth,  by  interlineation  and  eras- 
ure. While  in  one  sense,  this  was  a  revocation  by 
the  testatrix  of  what  she  had  previously  done,  in  the 
true  sense  it  was  an  alteration.  To  revoke  a  testa- 
mentary disposition  is  to  annul  it,  so  that,  in  legal  con- 
templation, it  ceases  to  exist,  and  becomes  as  inopera- 
tive as  if  it  had  never  been  writteu.  But  when,  by  the 
substitution  of  certain  words  for  others  a  different 
meaning  is  imparted,  there  is  not  a  mere  revocation. 
There  is  something  more  than  the  destruction  of  that 
which  has  been  antecedently  done.  There  is  a  trans- 
mutation, by  which  a  new  clause  is  created.  There  is 
another  and  a  different  testamentary  disposition, 
which,  to  have  validity,  must  be  authenticated  by  the 
observance  of  the  statutory  requirements.  Eschbach 
T.  VoUins  61  Md.  478.     48  Am.  Kep.  123. 

It  follows  that  the  failure  of  the  testatrix  to  execute 
her  purpose  in  the  manner  prescribed  by  the  statute 
(section  6)  prevented  it  from  going  into  effect  as  a 
testamentary  disposition;  and,  as  it  is  apparent  that 
she  had  no  intent  to  revoke  except  by  way  of  altera- 
tion, and  the  word  erased  not  having  been  so  obliterat- 
ed as  to  be  illegible,  there  was  no  revocation,  and 
the  will  remained  intact  as  before.  Jackson  v.  Hollo- 
icay,  7  Johns.  394;  ilcPherson  v.  Clarl;  3  Bradf.  92; 
Quinn  v.  Quiiin^  1  Thomp.  &  C.  437;  Wolf  v.  Bollinger,  62 
Til.  368;  Wright  T.  Wright,  5  Ind.  389;  Penninmn's  Ap- 
Iteal,  20  Minn.  245,  18  Am.  Kep.  368;  Stover  v.  Kendall, 
1  Cold.  557;  lielhell  v.  Moore,  2  Dev.  &  B.  316;  Wheder 
r.  Bent,  7  Pick.  61;  l^hori  v.  fimith,  4  East,  418;  Kirke 
v.  Kirke,  4  Buss.  435;  Martins  v.  Gardiner,  8  Sim.  73; 
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I/icke  V.  James,  11  M.  &  W.,  901,  2  Amer.  Lead.  Cas. 
<5tli  Ed.)  501;  1  Redf.  Wills,  325,  326;  Eschbach  t.  Col- 
iim,  supra;  Pringle  v.  McPkersoit,  2  Brev.  279.  In  other 
words,  the  effect  of  the  alteratioo  is  the  same  as  it 
would  have  been  had  it  been  made  by  a  codicil  imper- 
fectly executed. 

The  remaining  question  is  as  to  the  effect  upon  the 
appellants  of  the  cancellation  of  their  names  from  the 
list  of  legatees  named  in  the  first  clause  of  the  third 
article  of  the  will.  The  appellants  contend  that  it 
had  no  effect,  while  the  executor  contends  that  it 
effected  a  revocation. 

We  think  the  contention  of  the  appellants  must  be 
sustained.  Canceling  and  obliterating  have  always 
been  considered  peculiarly  equivocal  acts  of  revoca- 
tion, {Dan  V.  Brmrv,  4  Cow.  490;  Smith  v.  Cunningham, 
1  Addams,  Ecc.  455);  and  eminent  authorities  hold 
that  where  a  pencil,  instesid  of  pen,  is  used,  the  can- 
cellation is  prima  facie  deliberative,  and  not  final,  (1 
Jarm.  Wills,  5th  Amer.  Ed.,  291;  2  Greenl.  Ev.  g  681, 
and  cases  cited.)  If  this  be  so,  it  is  decisive  of  the  con- 
tention, because  no  collateral  evidence  is  presented 
which  rebuts  the  presumption.  On  the  contrary,  the 
lightness  of  the  pencil  lines,  and  the  failure  to  change 
"  fourteenths  "  to  "  twelfths  "  in  the  succeeding  clause, 
tend  strongly  to  show  that  the  act  of  the  testatrix 
was  conditional  merely. 

But  it  is  not  necessary  to  invoke  the  doctrine  of  Jar- 
man  and  of  Greenleaf.  There  are  other  and  more 
satisfactory  reasons  which  lead  to  the  same  result. 
The  competency  of  a  testator  to  make  revocation  of 
a  devise  by  the  simple  ernsiire  or  cancellation  of  the 
name  of  the  devisee  is  undoubted;  but  when  the  act 
of  cancellation  is  not  a  substantive,  independ^it  act, 
but  ia  connected  with  and  dependent  upon  another, 
and  both  form  but  one  transaction,  the  entire  desigu 
and  purpose  must  be  considered,  in  order  to  ascertain 
whether  a  revocation  has  been  accomplished.  "VMien 
this  is  done  in  the  case  before  us,  it  is  at  once  apparent 
that  the  cancellation  in  question  must  be  considered 
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in  connection  with  the  preceiling  erasure  and  inter- 
lineation, and  may  properly  be  treated  as  relative  or 
dependent  thereon,  because  all  the  evidence  indicates 
that  the  only  purpose  of  the  testatrix  was  to  make 
a  new  disposition  as  to  a  portion  of  her  property. 
There  is  no  reason  whatever  to  suppose  that  she  would 
have  revoked  the  legacies  to  the  appellants  if  she  had 
been  aware  that  the  proposed  disposition  could  not 
be  carried  into  effect;  but,  on  the  other  hand,  the  fair 
presumption  is  that  her  wishes  with  regard  to  her 
property,  as  originally  expressed,  would  have  remained 
unchanged,  in  the  absence  of  any  known  reason  for 
changing  them.  And  this  presiimption  is  further 
strengthened  by  the  fact  that  otherwise  there  would 
be  an  intestacy  as  to  the  two-fonrteenths  of  the  estate 
bequeathed  to  the  appellants;  for  there  is  no  residuary 
clause  into  which  it  can  properly  fall,  or  into  which 
the  testatrix  intended  it  should  fall.  It  is  clear  that 
the  testatrix  did  not  contemplate  an  intestacy  as  to 
any  part  of  her  estate.  She  evidently  intended  to 
make  a  testamentary  disposition  of  the  whole  of  it; 
and,  upon  well-settled  principles,  her  intention  may 
be  effectuated.  "  When  a  portion  of  a  will  is  cancelled 
with  a  view  to  a  new  disposition  of  the  property,  and 
the  proposed  disposition  fails  to  be  carried  into  effect, 
the  presumption  in  favor  of  the  canceling  will  be  re- 
pelled, and  the  will  will  stand  as  originally  framed." 
Penmman's  Appeal,  2  Amer.  Lead.  Cas.  501;  Short  v. 
^mith,  Bethell  v.  Moore,  McPherson  v.  Clark,  Wolf  v. 
Bollinger,  and  Esckbach  v.  Collins,  mipra. 

We  are,  therefore,  of  opinion,  and  without  regard  to 
the  presumption  arising  from  the  manner  of  its  per- 
formance, that,  as  the  cancellation  was  not  done  with 
intent  to  revoke  the  bequests  to  the  appellants,  simply, 
but  i^ith  intent  to  make  a  new  disposition  of  a  portion 
of  the  testatrix's  estate,  which  failed  of  accomplish- 
ment, the  canceling,  which  was  done  only  in  the  view 
of,  and  in  order  to  effect,  that  object,  should  be  esteem- 
ed for  nothing,  and  be  considered  as  not  having  been 
done  absolutely,  but  only  conditionally,  and  upon  the 
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proposed  dispoBition  being  made  effectual.  To  give 
it  effect,  under  tlie  circumstances,  would  not  only  be 
against  the  authorities,  but  would  thwart  the  actual 
intention  of  the  testatrix,  and  make  her  intestate  as 
to  one-seventh  of  her  estate,  when  a  contrary  intent 
is  plainly  manifest  in  her  will.  Wolf  v.  BoUinger,  supra. 
The  decree  of  the  probate  court  upon  this  branch 
of  the  case  is  reversed. 

Appeal  sustained. 

Bingham,  J.,  did  not  sit;  the  others  concurred. 


Lincoln  vs.  Peret. 

(149  MaBsachuaetm,  368.) 


CoNSTRUcmoN. — Technical  terms. — Lex  DosnciLn. — 

STATUTORY  CHANGES.  — "  HeIRS-AT-LAW." —  HUSBAND 
AS  "HBIB." 

A  gUtrOYBT  to  the  "  hdrs  at  law  "  of  the  flist  legatee,  la  to  be  coaetra- 
ed  with  respect  to  personal  property,  not  according  to  the  law  of  the- 
legatee's  residence,  but  bj  the  law  of  the  testator's  doraldle,  as  It 
maj  have  been  cbanind  by  statute  at  the  time  of  the  legatee's 
death. 

Beport  from  the  Supreme  Judicial  Court  of  Suffolk 
County. 

E>  G.  Mclnneaa,  for  the  plaintiff,  read  the  papers  in  the 


H.  O.  Parker,  for  the  heirs-at-Iaw  of  Benjamin  P.  Perry. 

J.  B.  Richardson,  for  the  blood  relatives  of  Judith  E. 
Perry. 

C  Allen,  J.  The  material  portions  of  the  residuary 
claoBe  of  the  testator's  will  are  as  follows:  "  All  the  re- 
mainder and  residue  of  my  estate,  real,  personal,  and 


D.qitizeabyG00l^lc 


290  AMERICAN  PROBATE  EEPORT8. 

mixed,  of  which  I  may  die  seized  or  possessed,  or  to 
which  I  may  be  entitled  at  the  time  of  my  decease,  shall 
be  divided  into  four  equal  jtarts,  which  I  give,  devise, 
and  bequeath  as  follows,  to  wit:  one  of  said  parts  to  my 
brother,  Benjamia  F.  Perry,  to  have  and  to  hold  the 
same  to  Mm  during  his  iif^  and  at  his  decease  to  his 
heira-at-law,  and  their  heirs  and  assigns,  forever ; 
another  of  said  parts  unto  Judith  Perry,  the  wife  of  ■ 
said  Benjamin  F.  Perry,  to  have  and  to  hold  the  same  to 
her  during  her  life,  and  at  her  decease  to  her  heirs-at- 
law,  and  their  heirs  and  assigns,  forever."  The  testa- 
tor's birth-place  was  in  Keene,  Kew  Hampshire,  where 
he  resided  in  his  youth,  and  in  which  place  at  the  time 
of  the  execution  of  his  will  he  owned  two  pieces  of  real 
estate,  which  he  retained  and  owned  at  his  death,  but 
he  was  domiciled  in  Maiden,  Massachusetts,  where  his 
will  was  executed,  and  thenceforth  until  he  died.  The 
testator  died  April  24,  1877,  and  his  will  was  dated 
October  10,  1874.  Judith  Perry  died  at  Troy,  New 
Hampshire,  January  24,  1884,  where  for  over  30  years 
immediately  preceding  her  death  she  and  her  husband, 
Benjamin  F.  Perry,  were  domiciled  and  lived  together  as 
husband  and  wife.  The  property  given  by  the  residuary 
clause  consisted  of  personal  property  only,  in  this  State, 
and  a  piece  of  land  in  said  Keene,  which  the  testator 
owned  at  the  time  of  the  execution  of  the  will,  and  ever 
after  until  his  death.  Upon  these  and  the  other  facts 
reported  the  (juestion  is.  Upon  the  death  of  Judith 
Perry,  who  became  entitled  to  the  fourth  part  of  the 
property  given  in  the  residuary  clause  which  she  en- 
joyed the  benefit  of  during  her  life  ?  In  other  words. 
Who  are  to  be  deemed  her  heirs-at-law  within  the  mean- 
ing of  the  will? 

These  questions,  so  far  as  we  are  called  upon  to  deal 
with  them,  relate  only  to  the  disposition  which  the  trus- 
tee is  to  make  of  the  i)ersonal  estate  given  by  the  residu- 
ary devise.  There  was  no  real  estate  in  Massachusetts 
which  was  included  in  the  residuary  devise.  The  plain- 
tiff having  been  appointed  trustee  in  New  Hampshire 
for  the  purpose  of  selling  the  land  there  situated,  and 
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liaTing  made  sale  of  it  accordingly,  will  account  for  his 
dispoBition  of  the  proceeds  of  such  sate  in  the  courts  of 
that  State. 

A  majority  of  the  court  has  arrived  at  the  following 
conclusions  in  reference  to  the  disposition  of  the  per- 
sonal property  over  which  we  have  jurisdiction. 

1.  The  testator  has  appointed  a  common  destination 
for  all  of  said  fourth  part  of  the  residue  of  his  projwrty, 
whether  the  same  is  real  or  personal.  The  words  shoiild 
not  be  construed  to  mean  that  the  real  estate  should  go 
to  one  set  of  persons,  and  the  personal  estate  to  another; 
but  the  whole  residue  must  go  to  the  heirs,  according  to 
the  meaning  which  that  word  bears  at  common  law, 
namely,  those  who  would  be  entitled  to  succeed  to  real 
estate  in  case  of  intestacy.  Fabena  v.  Fahena,  141  Mass. 
395,  399,  400,  5  N.  E.  fiep.  650. 

2,  The  persons  who  would  be  entitled  to  succeed  to 
real  estate  in  case  of  intestacy  must  be  ascertained  and 
determined  according  to  the  laws  of  Massachusetts.  It 
has  been  argued  that  the  word  '*  heirs-at-law "  should- 
be  held  to  mean  those  who  would  be  the  actual  heirs  of 
Judith  upon  her  decease,  this  being  determined  by  the 
place  of  her  residence,  and  tliat,  therefore,  the  determin- 
ation who  should  take  as  lier  heirs  should  be  made  ac- 
cording to  the  laws  of  New  Hampshire.  Bot  the  ques- 
tion, after  all,  is,-  what  is  the  meaning  of  the  testator's 
words  ?  and  we  are  brought  to  the  conclusion  that  the 
true  meaning  is  to  designate  a  set  of  persons  who  were 
to  take  the  estate  upon  Judith's  death,  and  that  those 
persons  are  styled  her  heirs-at-law.  This  set  of  persons 
would  not  fluctuate  with  any  changes  of  residence  that 
she  might  make.  The  testator  would  probably  not  be 
familiar  with  the  laws  in  different  States.  He  lived 
here,  his  will  was  drawn  here,  by  a  Massachusetts  law- 
yer, and  it  was  executed  here.  The  laws  of  Massachu- 
setts are  those  with  which  presumably  he  would  be 
best  acquainted.  The  fact  that  he  formerly  lived  in 
New  Hampshire  is  immaterial.  It  is  not  disclosed  how 
long  he  had  lived  in  Massachusetts,  nor  is  it  necessary 
to  go  into  an  inquiry  upon  that  subject.     Under  the  cir- 
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cumstancea  stated,  we  must  read  his  will  as  the  will  of 
a  person  settled  and  established  iu  Massachusetts.  In 
speaking  of  heirs-at-law,  he  probably  meant  those  who 
would  be  heirs-at-law  here.  It  is  true  that  in  point  of 
fact  no  land  in  Massachusetts  was  included  in  the  re- 
siduary devise,  but  the  devise  was  broad  enough  in  its 
terms  to  include  such  land  if  by  purchase  or  otherwise 
the  testator  bad  afterwards  become  possessed  of  any. 
The  ascerbiinment  of  the  persons  who  were  to  take.un- 
der  the  description  of  the  heirs-at-law  of  Judith  Perry, 
did  not  depend  upon  the  circumstance  of  where  land  of 
the  testator  embraced  within  the  residuary  clause 
might  be  situated.  The  will  makes  no  mention  of  the 
residence  of  Benjamin  F.  Perry,  or  of  Judith  Perry, 
nor  of  the  situation  of  the  land  which  the  testator  had 
in  mind  as  likely  to  pass  by  the  residuary  devise.  In 
four  different  instances  the  testator  gives  a  remainder 
after  a  life  estate  to  heirs-at-law, — in  one  instance,  to 
his  own  heirs-at-law.  In  the  last  instance,  at  leasts 
since  a  will  is  held  to  speak  from  the  time  of  the  testa- 
tor's death,  he  must  be  supposed  to  have  meant  those 
persons  who  would  be  his  heirs-at-law  according  to  the 
laws  of  Massachusetts.  Ascertain  the  persons,  and  it 
would  be  the  same  as  if  they  had  been  named  in  the  will ; 
and,  while  it  must  be  admitted  that  this  solution  of  the 
question  is  not  free  from  doubt,  we  think  the  heirs  of 
Judith  Perry  must  be  ascertained  the  same  way.  Mer- 
rill V.  Preston,  135  Mass.  451,  456;  Seicall  v.  Wiliner,  132 
Mass.  131,  136. 

3.  Under  the  decision  in  Lavery  t.  Egav,  143  Mass. 
389,  9  N.  E.  Rep.  747,  the  hnaband  of  Judith  Perry  must 
be  considered  as  her  heir  to  an  amount  not  exceeding 
$5,000  in  value.  The  statute  giving  him  this  right  was 
passed  after  the  death  of  the  testator,  St  1880,  c.  211, 
g  1.  But  the  testator,  in  providing  that  at  the  decease 
of  Judith  Perry  the  portion  of  the  residue  which  she  had 
held  for  her  life  should  go  to  her  heirs-at-law,  must  be 
held  to  have  meant  her  heirs-at-law  as  ascertained  by 
the  laws  in  force  at  her  decease.  Until  then  it  could 
not  be  determined  who  her  heirs  would  be. 
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4.  Testimony  to  show  that  the  testator  did  not  wish 
to  have  Judith's  husband  receive  anything  under  the 
devise  to  her  heirs-at-law  was  incompetent.  Tucker  v. 
Seaman's  Aid  Society,  7  Mete.  188;  Osborne  v.  Tarney, 
7  Mete.  301;  Amer.  Bible  Society  v.  Pratt,  9  Allen,  109, 
At  the  time  the  will  was  drawn  he  would  not  have  been 
included  under  that  designation.  His  right  arises  from 
the  subsequent  change  in  the  statutes,  and  the  testator 
must  be  held  to  have  been  content  to  take  this  chance, 
since  he  did  not  in  tenns  provide  aginst  it. 

Ordered  accordingly. 

Statato  of  Distribution— Wlien  Husbuid  is  Heir  of  the  Wife.— 1 
In  Gwynne  t.  Uuddock,  14  Ves.  488,  the  follon-lng  provlalon 
of  a  will  was  conatruKi :— "  I  commend  my  soul  to  God  my 
Saviour  and  my  body  to  tlie  gture  to  be  burled  by  my  executor 
Ann  WllUams,  my  dau^ter-ln-Liw,  wbom  I  appoint  my  sole  execu- 
tor to  luTo  and  enjoy  all  my  real  and  pereonal  estate  all  the  gooda, 
cattle,  chattels,  cowb  and  oien,  horses,  sheep,  corn  both  In  haggard 
and  sown,  together  with  the  Implements  of  husbandry  and  all  the 
household  goods  and  money  now  In  hand  and  In  bonds  during  her 
Ufe,  but  not  to  diminish  nor  commit  waste  on  the  Innds  by  lessening 
none  nor  part,  and  my  nighest  heir-at-law  to  enjoy  the  same  after 
her  death," 

Sir  William  Grakt,  M.  R.,  held  that  the  teslutor  had  appointed 
his  dftughter-ln-law  his  sole  executrix,  to  liare  and  enjoy  alt  his  real 
and  personal  estate  durluK  her  life,  but  not  to  diminish  nor  commit 
waste  on  tbe  lands,  and  that  Ills  helr-at-lnw  was  the  remainderman 
and  that  the  daughter-in-law  took  an  estate  for  life  only  In  tbe  whole, 
boQi  real  and  personal  estate. 

In  the  majority  of  Stales  In  the  United  States  the  descent  of  reAl 
and  persona]  property  Is  to  the  same  persons  ond  In  the  same  pro- 
portions, and  the  regulation  of  It  Is  In  substance  as  tbe  English  Stat- 
ute  of  DlBtrlhntions.  with  the  exception  of  a  widow,  who  la  entitled 
lor  Ufe  to  one-third  of  the  real  estate  an  dower.  Such  a  unlfonn  rule 
In  the  descent  of  real  and  personal  property  gives  slmplldty  and 
symmetry  to  tbe  whole  doctrine  of  descent,  nnd  superseiles  mnny  of 
the  perplexinB  qneatlnns  which  crew  out  of  this  doctrine  In  England. 
See  2  Kent's  Com.  426.  427,  428;  I^wndes  v.  Stone,  4  Vee.  049.  and 
the  learned  note  appended  thereto,  by  Charles  Sumner,  Esq.,  In  the 
edition  of  Vesey's  Reports  published  by  Little,  Brown  &  Co. 

In  Smith  T.  Butcher,  L  R.  10  Ch.  TAv.  113,  It  was  held  that  the 
words  "lawftil  heir  or  heirs"  must  be  read  literally  and  not  held  to 
mean  "next  of  kin,"  "executors  or  adnilnletratorB,"  or  "chUdren," 
and  the  case  of  Mounsey  t.  Blamire,  4  Russ.  384,  was  disapproved 
-of  tn  a  vein  ocmsldered  decision  by  JbsseLi  M.   R.,  wherein  It  is 
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said  that  the  true  rule  Is  that  laid  down  by  \1ce  Chancellor  Klndere- 
ley  In  Low  t.  Smith,  2  Jiir.  (N.  8.)  344,  and  that  the  learning  herein 
la  all  summed  up  by  Lord  St.  Lbokabds,  In  his  speech  In  De 
BeauTolr  t.  De  Beauvolr.  3  H.  L.  Caa.  521.  See  also,  Leach  v.  Jay, 
L.  R.  8  Ch.  Ertv.  496;  GlttJngs  v.  McDennott,  2  My.  &  K.  60;  Thomp- 
■on  V.  Thompson,  1  CoU.  3SS;  Theobold  oo  Wills,  224. 


Toronto  General  Trusts  Co.,  ««.  Chicago,  Burling- 
ton &  QuiNCY  Railroad  Co. 

(123  New  York,  37.) 

Trusts.  —  Title  of  teuotee.  —  Foreign  trustee. — 
Comity  op  nations. 

Althouffb  there  be  no  words  of  gift  to  the  trustee,  he  takes  the  legal 
title  to  tlie  troEt  estate,  such  title  being  necessai?  for  the  purposes 
of  the  trust 

Where  the  courts  of  New  Yotk  will  not,  for  reasons  of  pubUc 
policy,  old  foreign  executors  or  admlnlBtcators  in  removing  assets 
from  this  state,  to  the  prejudice  of  domestic  creditors,  a  fordgn 
trustee,  having  the  legal  title  to  the  assets,  may,  by  the  comity  of 
naUoca,  maintain  an  action  here  in  reepect  thereof,  when  he  does 
nothing  to  the  prejudice  of  dcnnestlc  creditors. 

Appeal  from  the  Supreme  Cotirt,  General  Term,  First 
Department.  At  the  time  of  the  death  of  the  testator 
he  owned  161  shares  of  the  capital  stock  of  the  Chicago^ 
Burlington  &  Quincy  Bailroad  Company,  and  Mrs.  Duns- 
comb,  as  executrix,  transferred  the  certificates  of  stock 
to  Charles  H.  Muirheid,  as  trustee,  and  he  surrendered 
the  certificates  thus  transferred  to  him  to  the  railroad 
company,  and  it,  by  the  National  Bank  of  Commerce,  as 
its  agent,  issued  new  certificates  of  the  stock  to  him, 
as  trustee,  for  Mrs.  Dunscomb,  under  the  will  of  her 
husband.  He  subsequently  sold  the  stock,  and  the 
railroad  company,  through  its  agent,  issued  new  cer- 
tificates of  stock  to  the  purchaser  thereof,  and  Muirheid 
converted  the  proceeds  to  his  own  use,  and  subsequent- 
ly died  insolvent  Thereafter  an  action  was  commenc- 
ed in  the  high  court  of  justice,  chancery  division,  in 
Canada,  for  the  appointment  of  a  successor  in  the  trust 
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of  Muirheid,  id  wLich  Mrs.  DunBcomb  was  plaintifF, 
and  the  administrator  of  the  estate  of  Charles  H.  Muir- 
heid and  George  Holies  Donscombe,  an  infant  son  of 
the  testator,  were  defendants.  In  that  action  the  plain- 
tiff asked  for  relief,  that  a  new  trustee  be  appointed  in 
the  place  of  Charles  H.  Muirheid,  deceased,  and  that 
such  new  trustee  be  authorized  to  take,  accept,  and  re- 
ceive the  securities,  and  have  the  management  and  con- 
trol thereof,  according  to  the  provisionB  of  the  will  and 
codicil  of  George  H.  Dunscomb,  deceased,  and  to  dis- 
pose of  the  income,  revenue,  dividends  and  receipts 
thereof,  in  accordance  therewith,  and  to  carry  the  same 
into  effect.  The  defendants  in  the  action  were  proper- 
ly served  with  process,  and  brought  into  court,  and  all 
parties  being  in  court,  and  upon  reading  the  plead- 
ings and  a£Bdavits,  and  after  hearing  counsel,  the  court, 
on  the  30th  day  of  May,  1883,  ordered  and  adjudged 
"that  the  Toronto  General  Trusts  Company  be,  and 
they  are  hereby  appointed  trustees  to  collect  and  get 
in  the  outstanding  assets  and  ^tate  of  Geoi^  Hoyles 
Donscombe,  deceased,  the  testator  in  the  pleadings 
named,  as  they  accrue  due,  and  to  pay  any  moneys  when 
collected  into  court,  to  the  credit  of  this  cause,  sub- 
ject to  further  orders;"  and  it  made  provision  for  the 
costs  of  the  parties  to  the  action.  The  Toronto  Gen- 
eral Trusts  Company  was,  by  the  Canadian  law,  author- 
ized to  act  as  trustee  in  such  a  case,  and  this  action  was 
commenced  on  the  6th  day  of  July,  1883,  and  tlie  fore- 
going facts,  and  other  material  facts,  were  alleged  in 
the  complaint;  and  the  complaint  prayed  judgment 
**  that  the  defendants  be  ordered  to  deliver  and  trans- 
fer to  said  plaintiff  295  shares  of  the  said  Chicago,  Bur- 
lington &  Quincy  Railroad  Company,  and  to  issue  to 
this  plaintiff,  as  trustee  as  aforesaid,  certificates  of 
stock  for  said  295  shares,  and  to  pay  to  said  trustee  all 
dividends  on  said  shares  since  the  alleged  transfer 
thereof,  with  interest  thereon  from  the  date  the  same 
were  payable.  And  plaintiff  further  prays  that,  if  it 
is  impossible  for  the  said  defendant  companies  to  issue 
or  transfer  said  stock  to  plaintiff,  then,  and  in  that  case. 
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the  said  companies  be  decreed  to  pay  over  to  said  plain- 
tiff the  value  of  said  stock,  together  with  all  such  divi- 
dends as  aforesaid,  and  interest  thereon,  and  that  the 
plaintiff  may  have  such  other  and  further  relief  as  in 
the  premises  may  be  just,  besides  the  cost  of  this  ac- 
tion," After  the  commencement  of  this  action,  on  the 
27th  day  of  July,  1883,  the  parties  to  the  Canadian  ac- 
tion again  appeared  in  the  Canadian  court,  and  the  fol- 
lowing order  was  entered:  "This  court  doth  order  and 
adjudge  that  the  Toronto  General  Trusts  Company  be, 
and  they  are  hereby,  appointed  trustees  of  the  estate  of 
Oeorge  Hoyles  Dunscomb,  deceased,  the  testator  in  the 
jdeadings  named,  and  that  they  do  pay  any  moneys,  when 
■collected,  into  court,  to  the  credit  of  this  cause,  sub- 
ject to  further  order;"  and  "  that  such  amendment  take 
effect  as  of  the  day  of  the  date  of  the  said  judgment." 
This  action  was  put  at  issue  by  answer  on  the  part  of 
the  defendants,  and  was  brought  to  trial  at  a  special 
term  of  the  court;  and  the  court,  after  hearing  the  evi- 
dence produced  by  the  parties,  dismissed  the  complaint 
on  the  sole  ground  that  the  plaintiff  did  not  have  capac- 
ity to  sue  in  this  State;  and  a  judgment  was  entered  in 
favor  of  the  defendants.  From  that  judgment  the 
plaintiff  appealed  to  the  general  term,  where  it  was 
afSnned  upon  the  same  ground,  and  then  it  appealed 
to  this  court. 

F.  K.  Pendleton,  for  appellant 

Elihu  Root,  for  railroad  company,  respondent,  and 
Frederick  A.  Ward,  for  Nation^  Bank  of  Commerce, 
Tespondent. 

Earl,  J. — The  complaint  in  this  action  was  dismissed 
on  the  sole  ground  that  the  plaintiff  did  not  have  legal 
<:apacity  to  sue  in  this  state,  and  therefore  it  is  proper 
for  us  to  consider  only  the  question  whether  It  did  have 
■such  capacity. 

The  codicil  to  the  will  of  the  testator  created  a  valid 
trust,  and,  although  there  were  no  words  of  gift  to  the 


jcibyGooi^lc 


TORONTO  OEN.  TRUSTS  CO.  V.  C.  B.  &  Q.  R.  CO.     297 

trustee,  he  took  the  legal  title  to  the  trust  estate.  Such 
a  title  is  necessary  for  the  purposes  of  the  trust,  and 
hence  it  must  be  presumed  that  the  testator  meant  to 
give  it.  (Oates  v.  Cooke,  3  Burrows,  1685;  Doe  v.  Hom- 
fray,  6  Adol.  &  E.  206;  Doe  t.  Woodhouse,  4  Term  R.  89; 
Leggett  v.  Perkins,  2  K.  T.  297;  Tobias  v.  Ketchum,  32  X. 
Y.  319;  Kittam  v.  Allen,  52  Barb.  605. 

Muirheid,  the  trustee,  could  have  maintained  an  ac- 
tion in  the  courts  of  this  state  to  recover  any  of  the 
trust  property  by  anyone  wrongfully  detained  here,  or 
'  for  the  wrongful  conversion  of  such  property,  or  for 
clamages  thereto.  Such  an  action  would  not  have  been 
in  a  representative  capacity,  but  in  his  own  right,  as 
the  legal  owner  of  the  property.  It  might  have  been 
necessary  for  him,  upon  the  trial  of  such  an  action,  to 
prove  the  will  and  put  it  in  evidence  for  the  purpose  of 
showing  his  title,  but  it  would  not  have  been  necessary 
for  him  to  have  the  will  admitted  to  probate  in  this 
state.  (1  Williams'  Ex'rs.  [2d  Amer.  Ed.]  226,  note,  and 
Id.  [7th  London  Ed.]  362,  note;  Judson  v.  Gibbons,  5 
Wend.  224;  Middiebrook  v.  Bank,*  42  N.  Y.  135;  Smith 
V.  Webb,  1  Barb.  230.)  So  much  is  true  as  to  the  trost 
property  generally.  But  here  there  is  more.  The  exec- 
utrix of  the  will  assigned  this  stock  to  the  trustee,  and 
the  defendants  issued  to  him,  as  trustee,  a  new  certifi- 
cate therefor,  and  thus  he  became  the  legal  owner  there- 
of, and  could,  as  such,  have  maintained  an  action  here 
in  reference  to  the  same,  without  probate  of  the  will 
here,  as  a  legatee  under  a  foreign  will  of  specific  chat- 
tels can,  after  assent  to  the  legacy  by  the  executor, 
maintain  an  action  here  to  recover  such  chattels  being 
in  this  state,  without  probate  of  the  will  here.  So,  if 
Muirheid  had  legal  capacity  to  sue  here,  any  one  to 
whom  he  lawfully  transferred  his  title  had  the  same 
capacity. 

It  therefore  remains  only  to  be  inquired  whether  the 
plaintiff  has  succeeded  to  Muirheid's  title  in  such  way 
that  It  has  legal  capacity  to  commence  this  action.  It 
is  not  disputed  that  under  the  law  of  its  being  it  had 
the  capacity  to  become  trustee  of  this  trust. 
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It  was  the  plain  purpose  of  the  Canadian  action  to 
procure  the  appointment  of  a  new  trustee  in  the  place 
of  Muirheid,  and  tliat  was  a  portion  of  the  relief  de- 
manded. The  action  was  brought  in  a  court  of  general 
iorisdiction,  and  the  conrt  had  jurisdiction  of  the  sub- 
ject-matter, and  acquired  jurisdiction  of  all  the  neces- 
sary parties.  It  had  all  the  parties  in  open  court;  and, 
ujEK>n  proof  and  admissions,  rendered  judgment  which 
was  properly  entered.  The  judgment  as  entered  was 
final,  not  interlocutory  or  provisional.  It  was  some- 
what informal  and  imperfect  in  its  phraseology;  but 
reading  the  complaint,  and  considering  the  purpose  of 
the  action  and  the  relief  demanded,  there  can  be  no 
doubt  that  it- was  the  intention  of  the  court  to  appoint 
the  plaintiff  trustee  in  the  place  of  Mnirheid.  But 
whatever  doubt  there  is  as  to  the  effect  of  the  judgment 
as  originaly  entered  is  removed  by  the  order  subse- 
quently made  amending  the  judgment  nunc  pro  turn  so 
as  to  make  it  conform  to  the  judgment  as  originally 
pronounced.  Between  the  entry  of  the  original  judg- 
ment and  the  amendment  thereof,  no  new  rights  had 
intervened;  and,  hMice,  the  court  had  the  power  to 
amend  the  original  judgment  so  as  to  cause  it,  as 
amended,  to  have  effect  as  of  the  date  of  its  original 
entry.  Such  amendment  was  in  furtherance  of  justice, 
and  worked  no  injustice  to  any  one.  That  the  amend- 
ment, under  such  circumstances,  was  properly  made, 
cannot  be  successfully  questioned.  {Wright  v.  y^ichol- 
son,  decided  in  the  United  States  supreme  court,  March 
3,  1890,  and  reported  in  10  Sup.  Ct.  Rep.  487.) 

There  can  be  no  doubt,  therefore,  that  the  plaintiff 
was  legally  appointed  trustee  in  Canada.  While  there 
was  no  formal  transfer  of  the  title  of  the  trust  estate 
to  it,  it  was  put  in  the  place  of  Muirheid,  and  took  the 
same  title  he  had,  and  it  thus  took  the  legal  title  as 
trustee  to  whatever  there  was  of  the  trust  estate. 

Having  thus  been  clothed  ivith  the  title  to  the  trust 
estate  in  Canada  by  proceedings  in  the  Canadian  action, 
can  it,  standing  upon  that  title,  maintain  an  action 
here  as  trustee?  We  think  this  question  was  errone- 
ously answered  in  the  negative  in  the  court  below. 
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It  is  the  general  rule  that  he  who  ia  the  legal  owner 
of  property  may  maintain  an  action  wherever  it  may 
be  for  its  recovery,  or  for  damages  for  its  conyersion. 
Generally  his  capacity  to  sue  in  such  cases  grows  out 
of  his  legal  ownership.  It  is  believed  that  there  is  no 
exception  to  the  rule  where  the  legal  owner  sues  in  his 
own  right,  and  not  in  a  representative  capacity.  In 
such  cases  all  owners  stand  upon  the  same  footing. 
But  the  rale  is  somewhat  modified  when  one  sues  in  a 
representative  capacity.  Foreign  executors  and  ad- 
ministrators cannot  sue  here,  for  reasons  of  public 
policy.  The  courts  will  not  lend  their  aid  to  them  in 
the  removal  of  the  assets  from  this  state  to  the  possible 
prejudice  of  domestic  creditors.  {Peterson  v.  Bank,  32 
N.  T.  21.)  Yet  such  personal  representatives  may 
make  transfers  of  property  which  will  be  recognized  as 
legal  here.  They  may  execute  valid  releases  of  debt 
due  here,  and  they  may  come  here  and  remove  property 
from  the  state  whenever  they  can  do  so  without  being 
obliged  to  ask  the  aid  of  our  courts,  and  foreign  re- 
ceivers and  assignees,  taking  their  title  to  property  by 
virtue  of  foreign  laws  or  legal  proceedings  in  foreign 
courts,  may  come  here  and  maintain  suits  in  our  courts 
when  they  do  not  come  in  conflict  with  the  rights  or 
interests  of  domestic  creditors;  and  why  may  not  this 
trustee  ?  Its  position  is  not  like  that  of  an  executor  or 
administrator  who  is  simply  a  representative  of  a  dead 
person,  gathering  in  and  administering  upon  property 
for  the  benefit  of  others.  But  it  is  more  like  that  of 
the  legal  owner  of  property  who  pursues  it,  or  brings 
suit  about  it,  for  his  own  benefit.  Its  position  is,  at 
least,  as  favorable  as  that  of  foreign  assignees  of  bank- 
rupt and  insolvent  debtors,  or  of  receivers  of  insolvent 
foreign  corporations,  who  may  come  here,  and  by  the 
comity  of  nations,  maintain  actions  here,  when  they  do 
nothing  to  the  prejudice  of  domestic  creditors.  (/»  re 
Watte,  99  N.  Y.  433;  2  X.  E.  Hep.  440.)  Here  there  are 
no  creditors  who  have  any  claims  upon  or  interest  in 
the  property  involved  in  this  action. 

We  purposely  abstain  from  examining  the  merits  of 
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thia  action,  as  they  are  not  properly  before  mb.  We 
simply  decide  that  the  plaintiff  has  capacity  to  bring 
this  action,  and  hence  the  judgment  should  be  reversed, 
and  a  new  trial  granted,  costs  to  abide  event 

All  concur. 

Judgment  reversed. 


Behrbns  vs.  Behbens. 

(47  OUo  state,  323.) 

Establishing  lost  will. 

"Wtaere  the  probate  court  haa  found  and  established  the  coDtents  of 
A  lost,  spoliated  or  destroyed  will,  Im  a  future  proceeding  to  contMt 
tlie  Talldlt7  of  such  will,  the  order  of  probate  will  be  prima/atie 
evidence  of  the  due  atteatatloD,  execution,  validity,  and  contents 
of  the  win,  and  the  burden  of  proof  will  be  on  the  oonteatanta  to 
Invalidate  such  wUl. 

When  a  will,  once  known  to  exist,  and  to  have  been  In  tlie  custodf 
of  the  testator,  cannot  be  found  after  hla  decease,  the  legal  presump- 
tion fs  that  It  was  deetroj'ed  by  the  testator  with  the  Intention  of 
revoking  It 

To  strengthen  such  presumption,  it  is  competent  to  prove  the  declara- 
tlODS  of  the  testator  after  making  his  will,  that  he  hod  deatroyed, 
or  Intended  to  destroy,  the  same. 

Error  to  the  Circuit  Court  of  Defiance  County.  The 
opinion  states  the  facts. 

Benjamin  B.  Kingsbury  and  Henry  Netcbegin,  for 
plaintiffs  in  error. 

J.  R.  Tykr,  Pmshe  &  Enos  and  Stephenson  &  Knapp, 
for  defendant  in  error, 

DiCKMAN,  J.  It  is  conceded  that  Daniel  Behrens,  on 
the  31st  day  of  October,  1882,  made  and  executed,  in  due 
form  of  law,  his  last  will  and  testament     On  the  28th 
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day  of  November,  1884,  he  died,  leaving  real  and  per- 
sonal property,  and,  as  his  heirs-at-law,  Frederick  Beh- 
rens  and  Henry  Behrens,  the  plaintiffs  herein,  and 
George  Behrens,  the  defendant,  his  only  son.  After  his 
decease,  it  was  discovered  that  his  will  had  heen  lost  or 
destroyed,  and  the  question  arose,  whether  the  will  was 
lost  or  destroyed  prior  or  subsequent  to  the  death  of  the 
testator,  and  if  before  his  death,  whether  or  not  it  was 
destroyed  by  the  testator  himself,  with  the  intention  of 
revoking  the  same.  On  the  application  of  George  Beh- 
rens, the  probate  court  found  that  the  will  was  not  re- 
voked by  the  testator,  but  that  it  bad  been  lost  or 
destroyed  subsequent  to  his  death,  and  thereupon  estab- 
lished its  contents  to  be  as  in  the  allied  copy  produced 
in  court,  and  admitted  the  same  to  probate. 

In  the  action  to  contest  the  validity  of  the  will,  the 
order  of  probate  was  prima  facie  evidence  for  its  due 
attestation,  execution,  and  validity.  By  section  5948, 
Rev.  St.,  last  wills  and  testaments,  which  have  been  lost, 
spoliated,  or  destroyed,  when  established  as  to  their 
contents  and  admitted  to  probate,  are,  in  all  respects,  to 
be  governed  by  the  laws  in  force  relating  to  other  wills, 
not  only  as  relates  to  the  contents  of  the  same,  but  in 
all  other  matters.  In  a  proceeding  to  contest  the  valid- 
ity of  such  a  spoliated  will  admitted  to  probate,  the  bur- 
den of  proof  is  on  the  contestants  to  invalidate  it. 
Haynes  v.  Haynea,  33  Ohio  St.  598;  Mears  v.  Mears,  15 
Ohio  St.  90.  In  Banning  v.  Banning,  12  Ohio  St.  437,  it 
is  held  that,  where  the  contents  of  a  spoliated  will  have 
been  found  admitted  to  probate,  and  recorded  in  a  pro- 
ceeding duly  had  for  that  purpose  in  the  probate  court, 
such  record  is  privta  facie  evidence  in  a  future  proceed- 
ing to  contest  the  validity  of  such  will,  not  only  of  the 
due  attestation  and  execution  of  such  will,  but  also  of 
its  contents;  and  on  the  trial  of  the  issue  whether  the 
will  admitted  to  probate  is  the  last  will  of  the  testator 
or  not,  the  same  must  stand,  unless  the  jury  are  satisfied 
by  a  preponderance  of  proof  that  it  is  not,  in  substance, 
the  will  of  the  testator. 

la  assuming  the  burden  of  establishing,  by  a  prepon- 
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derance  of  evidence,  that  the  will  admitted  to  probate 
was  not  the  last  will  of  Daniel  Behrens,  it  hecame 
material  for  the  contestants  to  prove  that  his  last  will 
was  not  in  existence  at  the  time  of  his  death,  but  had 
been  revoked  by  the  testator  tearing,  canceling,  oblit- 
erating, or  destroying  the  same,  with  the  intention  of  re- 
voking it.  Section  5944,  Rev.  St.  authorizes  the  probate 
court  to  admit  to  probate  an  unrevoked  last  will  when 
the  original  has  been  lost,  spoliated,  or  destroyed,  subse- 
quent to  the  death  of  the  testator,  or  after  the  testator 
has  become  incapable  of  making  a  will  by  reason  of  in- 
sanity. The  court  in  the  matter  of  f^incluir's  WiH,  5 
Ohio  St.  291,  in  constniing  the  same  statutory  provision 
then  in  force,  held  that  the  legislation  of  the  state,  as  it 
then  existed,  did  not  permit  a  ^"ill  lost,  or  destroyed,  to 
be  established,  unless  it  was  in  existence  subsequently 
to  the  death  of  the  testator.  "  The  general  assembly," 
said  Swan,  J.,  "deemed  it  either  impolitic,  as  opening 
the  door  to  imposition  and  perjury,  or  unnecessary,  to 
permit  wills  lost  or  destroyed  before  the  decease  of  the 
testator  to  be  established." 

The  court,  therefore,  as  an  essential  fact  to  be  deter- 
mined, cliarged  the  jurj-  as  requested  by  the  plaintiffs: 
"  Before  you  can  find  that  it  was  the  last  will  and  tes- 
tament of  the  said  Daniel  Behrens,  you  must  find  that  it 
existed,  and  had  not  been  revoked  at  the  death  of  the 
testator,  or  at  such  time  prior  to  his  death  when  he 
ceased  continuously  after  that  to  be  of  disposing  mind 
and  memory;  and,  unless  you  find  from  the  evidence 
that  the  said  will  was  actually  in  existence  at  the  time 
when  the  said  Daniel  Behrens  ceased  to  be  of  disposing 
mind  and  memory,  at  or  prior  to  his  death,  then,  the 
conclusion  of  law  follows  that  the  testator  destroyed 
the  will,  with  intent  thereby  to  revoke  it." 

If  the  will  did  not  exist  at  the  time  of  the  testator's 
death,  and  had  been  destroyed  prior  to  that  time,  it 
could  not  be  established  under  the  statute  as  a  will  of 
which  the  original  had  been  lost,  spoliated,  or  destroyed, 
subsequent  to  the  death  of  the  testator. 

And  here  it  may  be  inqxiired  what,  if  any,  conclusion 


D.qitizeabyG00l^lc 


BBHBENS  V.   BEHREN8.  303 

of  law  or  presumption  arises  from  the  fact  of  tlie  non- 
existence, at  tlie  time  of  the  testator's  death,  of  his  last 
will  and  testament  proved  to  have  been  made  and  exe- 
cuted. As  requested  by  the  plaintiffs,  the  court  gave 
the  following  chaise  to  the  jiiry: 

"  The  presumption  is  that,  if  a  will  be  not  found  after 
the  death  of  an  alleged  testator,  it  was  destroyed  with 
intention  of  revoking  it.  This  presumption  may  be 
strengthened  by  the  declarations  made  by  the  testator 
before  his  death,  to  the  effect  that  he  intended  to  de- 
stroy the  will,  and  if  you  believe  from  the  evidence  that 
the  will  alleged  to  have  been  made  on  the  31st  of  Octo- 
ber, 1882,  by  Daniel  Behrens,  was  not  in  existent'C  after 
his  death,  you  are  at  liberty  to  believe  from  tliis  fact 
alone  that  the  said  will  was  destroyed  by  said  liehrens 
with  the  intention  of  revoking  it,  and  you  may  cousider 
as  strengthening  tliia  presumption  any  declarations 
made  to  persons  before  his  death,  by  the  said  Daniel 
Behrens,  that  he  would  destroy  the  will,  or  had  de- 
stroyed the  wUl,  or  intended  his  chUdren  should  share 
equally  in  his  property." 

In  giving  the  aforegoing  instructions  to  the  jury,  and 
in  admitting  in  evidence  the  declarations  of  the  testator 
as  to  destroying  his  will,  and  dividing  his  property 
equally  among  his  three  sons,  we  find  no  error  for  which 
the  judgment  of  the  court  of  common  pleas  should  have 
been  reversed. 

In  general,  it  may  be  assumed  that  a  will  is  kept  in 
the  custody  of  the  testator  himself,  or  under  his  control, 
to  be  changed,  modified,  or  revoked  according  to  his 
good  pleasure.  If,  at  liis  decease,  it  cannot  be  found,  it 
is  more  ri-sismiable  to  presume  that  he  himself  has  de- 
stroyed his  will,  than  that  some  other  person  has  com- 
mitted the  crime,  and  incurred  the  penalty  of  secreting 
or  destroying  it.  In  Ifctts  v.  Jackmn,  6  Wend.  181,  it 
is  said  by  Chancellor  Walworth  :  "  Legal  presumptions 
are  founded  upon  the  experience  and  observation  of  dis- 
tinguished jurists  as  to  what  is  usually  found  to  be  the 
fact  resulting  from  any  given  circumstances,  and  the  re- 
sult being  thus  ascertained,  whenever  such  circumstances 
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occur,  they  are  prima  facie  evidence  of  the  fact  pre- 
sumed; and  I  have  no  doubt  that  five  wills,  made  with 
all  due  formality,  have  been  destroyed  by  the  testators, 
either  in  secret  or  when  no  one  was  present  to  be  a  wit- 
ness to  prove  the  fact  to  where  there  has  been  one  de- 
stroyed or  suppressed  by  fraud,  or  lost  by  time  or  acci- 
dent, before  the  death  of  the  testator."  Indeed,  it  is 
now  well  settled,  and  is  a  principle  of  universal  accept- 
ance in  both  the  English  and  American  courts,  that, 
where  a  will  is  proved  to  have  once  existed,  and  the  tes- 
tator retained  custody  of  it,  or  had  ready  access  to  it, 
and  it  cannot  be  found  after  his  death,  a  legal  presump- 
tion is  raised  that  the  will  was  destroyed  by  him  with 
the  intention  of  revoking  it.  In  the  recent  case  of  VoU- 
yer  v.  CoUycr,  110  N.  Y.  486,  18  N.  E.  Rep.  110,  the  rule 
Is  stated  that  when  a  will  previously  executed  cannot  be 
found  after  the  death  of  the  testator,  there  is  a  strong 
presumption  that  it  was  revoked  by  destruction  by  the 
testator,  and  this  presumption  stands  in  the  phux  of 
positive  proof.  See  also,  1  Redf.  Wills,  329;  1  Williams, 
Ex'rs  157,  and  cases  cited;  2  Amer.  Lead.  Cas.  {5th  Ed.) 
510;  Foster's  Appeal,  87  Pa..  St.  67;  }finklcr  v.  MinMer, 
14  Vt.  125;  Betts  v.  Jackson,  supra;  Minor  v.  Quihrie^ 
(Ky.)  4  S.  W.  Rep.  179;  Hatch  v.  Siijinan,  1  Dem.  Sur. 
519;  1  Jarm.  Wills,  (5th  Amer.  Ed.)  290,  aiid  cases  cited; 
Wargent  v.  HolUngs,  4  Hagg.  Ecc.  245;  LiUie  v.  LUUc,  3 
Hagg.  Ecc.  184. 

Such  a  presumption  of  revocation  may  be  overcome 
by  circumstantial  or  other  proof  to  the  contrary.  It 
may  be  rebutted  by  showing  that  the  testator  had  no 
opportunity  to  revoke,  and  that  his  will  was  destroyed 
after  his  death.  And  for  this  puropse,  declarations  of 
the  testator  to  various  members  of  hia  family  down  to  a 
few  days  before  his  death,  expressive  of  his  satisfac- 
tion of  having  settled  his  affairs,  and  intimating  that 
his  will  was  left  with  his  attorney,  have  been  held  to 
have  been  properly  admitted.  Whitrlc;/  v.  King,  17  C 
B.  (N.  S.)  756  ;  Keen  v.  Keen,  L.  B.  3  Prob.&  Div.  105. 
In  re  Johnson's  Will,  40  Conn.  587. 

But  while  the  declarations  of  the  testator  may  be 
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used  to  weaken  the  presumption  that  he  has  destroyed 
hie  will  with  the  intention  of  revoking  it,  bis  declara- 
tions may  also  be  received  as  evidence  to  strengthen  and 
fortify  the  presumption  that  he  has  destroyed  his  will 
with  such  intention.  Whether  it  be  the  making  of  a 
will  or  the  destroying  of  one,  the  competency  of  the  tes- 
tator's declarations  as  evidence  is  alike  in  each  case, 
and  for  the  same  reasons  admissible.  Collagan  v.  Biirnfi, 
57  Me.  465.  In  Keen  v.  Keen,  supra,  in  order  to  rebut 
the  presumption  of  revocation  arising  from  a  will  which, 
was  in  a  testator's  possession  not  being  found  after  his 
death,  evidence  was  produced  of  declarations  by  the  tes- 
tator showing  an  intention  to  adhere  to  the  will.  The 
court  held  that  evidence  of  declarations  of  an  intention 
not  to  adhere  to  the  will,  produced  by  the  opponents  of 
the  will,  was  admissible  to  contradict  the  evidence  of 
adherence,  whatever  might  be  the  form  of  words  in 
which  such  intention  was  expressed,  and  therefore  that 
a  declaration  by  the  testator  that  he  had  burnt  his  will 
was  admissible,  not  as  evidence  of  the  fact  of  destrnc- 
tioh,  but  as  evidence  of  intention.  Sir  J.  Hannen,  in 
his  opinion  in  the  case,  says:  "  I  think  there  can  be  no 
doubt  that,  while  on  the  one  hand  evidence  of  state- 
ments, made  by  a  testator  subsequent  to  the  execution 
of  a  will,  that  he  intends  to  act  in  conformity  with  the 
disposition  contained  in  the  will,  is  clearly  admissible, 
it  necessarily  follows  that  other  statements  n^ade  by  the 
testator,  to  a  contrary  effect,  must  also  be  admissible. 
The  admissibility  of  such  evidence  cannot  depend  on 
the  form  of  words  in  which  the  intention  is  expressed. 
Therefore  a  statement  by  a  testator  that  he  has  altered 
his  mind  as  to  the  disposition  of  his  property,  and  that 
he  has  therefore  destroyed  his  will,  although  it  may  not 
be  evidence  of  the  fact  of  destruction  of  the  will,  is  evi- 
dence of  intention  from  which  the  fact  of  destruction 
may  be  inferred,  there  being  other  circumstances  lead- 
ping  to  the  same  conclusion." 

In  iMuyer  v.  Smith,  8  Mich.  412,  after  the  death  of 
the  testatrix,  a  will  25  years  old  was  discovered,  which 
"was  either  torn  or  worn  in  several  pieces.     Whether  the 
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injury  to  the  instrument  was  done  by  the  testatrix  or  by 
some  other  person,  and,  if  by  her,  whether  accidentally 
or  intentionally,  and  for  the  purpose  of  revoking  the 
■will,  were  held  to  be  questions  of  fact  for  the  jury;  and 
to  aid  them  in  determining  these  questions,  and  not  as 
separate  and  independant  eyidence  of  a  revocation^  the 
dechirations  of  the  testatrix,  made  after  the  date  of  the 
will,  that  she  had  destroyed  it,  were  held  to  be  compe- 
tent evidence. 

In  Patterson  v.  IIkk»y,  32  Ga.  156,  it  was  decided 
that,  where  the  question  is  revocavU  vel  non,  parol  evi- 
dence, as  to  the  acts  and  declarations  of  the  testator, 
are  admissible,  although  made  at  any  time  between  the 
making  of  the  will  and  the  death  of  the  testator. 

A  will  is  said  to  be  ambulatory  until  the  testator  dies. 
Until  his  death  the  instrument  has  no  force  or  effect, 
and,  until  then,  he  has  the  power  to  cancel  or  revoke  it. 
If,  from  being  clothed  with  this  power,  the  presumption 
arises  after  his  death  that  he  destroyed  his  will,  that 
presumption  will  be  aided  by  his  declarations  as  expres- 
sive of  his  feelings  and  intention.  In  Weeks  v.  McBeth, 
14  Ala.  474,  it  was  held  that  the  declarations  of  the  tes- 
tator were  admissibie  to  strengthen  the  presumption  of 
revocation,  and  to  show  that  the  will  was  destroyed  by 
the  testator  aiiimo  revocaiidi.  And  it  was  there  stated 
as  the  invariable  rule  in  the  courts  of  England  to  admit 
the  declarations  of  the  testator,  either  to  strengthen,  or 
to  repel  the  presumption  of  revocation,  arising  from  the 
non-production  of  the  will  after  the  death  of  the  testa- 
tor, or  to  explain  the  act  of  destroying  or  canceling  it. 

The  case  of  SmUey  v.  (lumbUI,  2  Head,  164,  was  a  con- 
test upon  the  will  of  Margaret  Stewart.  The  testatrix 
buraed  a  paper  which  she  believed  was  her  will,  and 
died  in  that  belief.  This  was  proved  by  her  uniform 
declarations,  and  by  her  acts  in  disposing  by  deeds  of 
some  of  the  same  property  named  in  the  will,  and  in  ap- 
plications made  to  write  another  will  for  her,  on  the 
ground  that  she  had  destroyed  the  first.  Cardthers,  J., 
in  delivering  the  opinion  of  the  court,  said  that,  if  the 
jury  believed  as  matter   of   fact   that   Mrs.   Stewart 
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Immed  a  paper  which  she  thought  was  her  will,  al- 
though it  was  not  with  the  intention  of  revoking  by  its 
destruction,  and  honestly  believed  that  she  had  done  it, 
and  continued  in  that  belief  without  any  subsequent 
recognition  or  even  liuowledge  of  its  existence,  the  pa- 
per propounded  would  not  be  her  vrill.  As  testimony 
bearing  on  this  question,  her  declarations  alone  might 
not  be  sufficient,  but  they  were  competent,  and  it  would 
be  for  the  jury  to  determine  whether  they  together  with 
other  facts  proved,  made  out  the  fact  of  burning,  or  in- 
tention to  do  so,  by  the  act  done. 

The  strongly  expressed  conclusion  of  the  court  in 
Reel  T.  Reel,  1  Hawks,  248,  is  in  accord  with  the  cita- 
tions already  made:  "  To  reject  the  declarations  of  the 
only  person  having  a  vested  interest  and  who  was  inter- 
ested to  declare  the  tnith,  whose  tiat  gave  existance  to 
the  will,  and  whose  fiat  couid  destroy,  and  in  doing  the 
one  or  the  other  could  interfere  with  the  rights  of  no 
one,  involves  almost  an  absurdity;  and  they  are  received, 
not  upon  the  ground  of  their  being  a  part  of  the 
rcH  gestae,  for  whether  they  accompany  an  act  or  not, 
whether  made  long  before  or  long  after  making  the  will 
is  entirely  immaterial  as  to  their  competenfy.  Those  cir- 
cumstances only  go  to  their  weight  or  credit  with  the 
tribunal  which  is  to  try  the  fact."  See,  also,  Collagan 
V.  Bvrns,  mspra  ;  Tynan  v.  Paschai,  27  Tex.  286  ;  Ymindt 
V.  Ymdnt,  3  Grant,  Ces.  140. 

It  is  not  necessary  to  refer  to  the  numerous  other 
authorities  which  we  have  examined,  and  which  bear 
directly  upon  this  branch  of  the  case.  No  claim  is 
made  that  a  will  may  be  revoked  by  the  mere  declara- 
tion of  the  testator,  or  otherwise  than  in  the  modes  pre- 
scribed by  the  statute.  But  where  a  legal  presumption 
is  raised,  upon  the  decease  of  the  testator,  that  he  de- 
stroyed his  last  will  and  testament  in  the  statutory 
mode,  with  the  intention  of  revoking  it,  it  is  obvious 
that,  while  the  declarations  of  the  testator  may  be  ad- 
mitted as  evidence  towards  rebutting  the  presimiption 
of  such  destruction  and  revocation  before  his  death, 
they  may  with  equally  good  reason  be  received  as  evi- 
dence to  support  and  strengthen  that  presumption. 
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It  is  urged,  in  behalf  of  the  defendant  in  error,  that 
the  charge  to  the  jury  was  erroneous  and  misleading. 
At  the  trial,  the  defendant  excepted  generally  to  the 
whole  charge  given  by  the  court  to  the  jury,  without 
pointing  out  specifically  the  part  or  proposition  of  the 
charge  excepted  to,  or  the  grounds  of  his  exception.  Of 
such  an  exception  a  reviewing  court  is  not  bound  to 
take  notice.  Adams  t.  State,  25  Ohio  St  584,  29  Ohio 
St.  412  ;  Berry  v.  State,  31  Ohio  St.  219  ;  Everett  v.  Sum- 
ner, 32  Ohio  562  ;  Powers  v.  Railway  Co.,  33  Ohio  St. 
429;  Insurant  Co,  y.  Tobin,  32  Ohio  St.  77.  But  in 
the  case  at  bar,  upon  an  examination  of  the  charge  to 
the  jury,  we  discover  no  error  calling  for  a  reversal  of 
the  judgment  of  the  court  of  common  pleas.  The  judg- 
ment of  the  circuit  should  be  reversed,  and  that  of  the 
court  of  common  pleas  affirmed. 

Judgment  accordingly. 


Masterson  vs.  Townshbnd. 

(123  New  York,  468.) 

Devise  by  implication. — Gift  of  rents  and  profits. 

A  devtee  by  Impllcatloii  may  arise  from  a  gtft  to  testator's  brotber 
of  the  balance  of  Uie  rents  and  profits  of  certain  property  after 
payment  of  an  annuity  to  testator's  widow  so  long  as  she  remains 
unmarried,  there  being  no  other  gift  of  tlie  premises  In  formal  lan- 
guage. 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Superior  Court  of  New  York.  The  facts  appear  in  the 
opinion. 


Theron  G.  Strong,  for  appellant. 
George  Wilcor,  for  respondent. 
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Qbat^.  In  order  that  plaintiiFs  right  to  the  pos- 
session of  the  premises  in  question,  and  to  the  relief  he 
demands,  shall  appear  well-founded  in  law,  his  com- 
plaint must  disclose,  on  its  face,  such  a  state  of  facts 
as  that  their  admission  hj  the  defendants'  demurrer 
would  leave  but  the  legal  conclusion  to  be  drawn  in  his 
favor.  For  some  undisclosed  reason,  the  case  below 
was  treated  and  disposed  of  as  though  by  the  demurrer 
the  allegations  of  the  complaint  as  to  the  l^;al  con- 
clusion of  a  title  and  interest  in  the  plaintiff  were  sub- 
stantially admitted,  and  the  testamentary  devise,  which 
lies  at  the  foundation  of  plaintiffs  claim  of  title,  appar- 
ently went  without  interpretation  or  consideration.  To 
the  defendants'  contention  here  that  the  heirs-at-law 
of  testator  have  taken  no  title,  under  the  devise  in  ques- 
tion, the  plaintiff  replies  tliat  thej  are  precluded  from 
occupying  that  position,  inasmuch  as  "all  the  allega- 
tions of  the  complaint  are  admitted  by  the  demurrer." 
Of  course  there  is  nothing  in  such  a  reply;  for,  by  the 
■demurrer,  no  admission  is  made  save  as  to  such  relevant 
facts  as  were  well  pleaded.  There  could  be  no  admis- 
sion by  that  pleading  of  any  legal  conclusions,  or  of 
any  interpretation  placed  by  the  plaintiff  upon  the 
devise. 

The  question,  therefore,  presents  itself  as  to  what 
was  the  effect  of  the  devise  upon  the  title  to  the  real 
estate  of  which  the  testator  died  seized. 

The  devise  is  stated  at  length  in  the  complaint  in  the 
following  words : 

"  Third.  I  hereby  devise  and  convey  all  my  undivided 
one-half  interest  in  the  lot  of  land  and  appurtenances 
-  situate  on  the  comer  of  Fifty-fourth  street  and  Seventh 
avenue  in  the  city  of  New  York,  now  owned  by  me  and 
my  brother  Peter  Masterson,  jointly,  in  trust  to  my  said 
executor  to  collect  the  rents,  issues,  and  profits  of  the 
same  and  pay  over  six  hundred  dollars  thereof  to  my 
wife  so  long  as  she  remains  unmarried,  and  the  balance 
of  said  rents  and  profits  ray  executors  shall  pay  to  my 
said  brother,  Peter  Masterson,  but  if,  in  the  discretion 
of  my  said  brother  and  my  said  executor,  it  should  be 
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deemed  advisable  to  sell  said  real  estate,  then  my  said 
executor  is  hereby  authorized  to  unite  in  a  sale  of  said 
premises,  and  is  hereby  empowered  to  execute  all  need- 
ful conveyances  for  that  purpose,  and  from  the  pro- 
ceeds of  such  sale  pay  to  my  wife  the  sum  of  six  hundred 
dollars  annually  as  long  as  she  remains  unmarried,  and^ 
upon  her  marriage,  or  death  before  marriage,  then  all 
of  said  proceeds  are  to  be  paid  to  my  brother  Peter 
Masterson." 

As  the  widow  has  remarried,  the  argument  of  the 
plaintiff  is  that  the  trust  created  by  the  will  thereupon 
ceased,  and  that  there  was  no  testamentary  disposition 
made  of  this  estate  after  the  happening  of  that  event. 
He  claims,  therefore,  that  it  has  reverted  to  the  heirs 
of  the  testator,  of  whom  he  is  one.  In  that  view  we 
are  unable  to  agree  with  him. 

This  is  a  plain  case  of  a  devise  by  implication,  where- 
by, upon  the  death  of  testator,  his  brother  Peter  became 
vested  with  the  title  to  the  real  estate,  subject  only 
to  the  trust  provision  made  for  testator's  widow. 
However  incomplete  the  language  to  express  the  par- 
pose  of  the  testator,  an  intention  and  an  understand- 
ing on  his  part  are  evident  that  his  brother  Peter 
should  take  as  devisee  the  propierty,  which  was  the  sub- 
ject of  disposition  in  that  clause.  What  the  t^tator 
has  imperfectly  done,  by  way  of  expression,  is  effectu- 
ated by  the  application  of  well  known  legal  rules.  In 
the  construction  of  a  testamentary  disposition,  where 
the  language  is  unskillful  or  inaccurate,  but  the  intent 
can  be  clearly  collected  from  the  writing,  it  is  the  duty 
of  the  court  to  give  effect  to  that  intent,  subject  only  to 
the  proviso  that  no  rule  of  law  is  thereby  violated.  {1 
Rev.  St.  748,  §2;  Purdy  v.  Hmjf,  92  N.  Y.  at  page  454.) 
Courts  have,  from  an  enrly  day,  repeatedly  upheld  de- 
vises by  implication,  where  no  gift  of  the  premises 
seems  to  have  been  made  in  the  will,  in  formal  language. 
(Goodright  V,  Jfoskitin,  9  East,  306;  Jackson  v,  BUHnger, 
18  Johns.  368;  .\fatter  of  Votcers,  113  X.  Y.  569,  21  N. 
E.  Rep.  690.) 

They  are  justified  in  so  doing  whenever  such  a  con- 
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struction  expresses  what  the  testator  manifestly  in- 
tended to  express.  The  presumption  here  of  a  devise 
to  Peter  by  implication  is  so  well  founded  as  to  make 
it  one  which  is  free  from  doubt  in  the  mind.  The  facts, 
which  are  disclosed  to  us,  combine  to  raise  it.  There 
is  the  gift  of  all  of  the  rents  and  the  profits  of  the  land 
to  the  testator's  brother,  after  the  widow's  annuity  is 
paid.  There  is  a  gift  to  the  brother  of  all  the  proceeds 
of  a  sale  of  the  property,  beyond  what  is  required  for 
the  payment  of  the  widow's  annuity.  Though  testator 
left  other  brothers,  and  sisters,  there  is  no  mention 
made  of  them.  There  is  the  further  significant  circum- 
stance that  some  power  over  the  disposition  by  sale  of 
the  land  is  given  to  Peter,  It  is  true  that  it  is  an 
authority  only  to  advise  or  to  consent  in  the  execution 
of  the  power  of  sale  by  the  executor;  but  when  we  con- 
sider that  fact  in  connection  with  the  fact  that  a  sale 
would  result  in  vesting  in  him  the  proceeds  beyond  any 
cavil  and  doubt,  an  inference  arises,  and  one  which 
seems  irresistible  to  my  mind,  that  the  testator  sup- 
posed it  of  DO  consequence  to  his  brother's  interests 
whether  the  estate  remained  intact,  or  was  converted 
into  money.  The  case  is  one  where  the  presumption  is 
independent  of  conjecture.  It  rises  beyond  a  mere  sur- 
mise, for  it  is  based  on  circumstances  which  leave  no 
hesitation  in  the  mind  of  the  court  as  to  what  was  the 
testator's  pmpose.  The  formal  words  of  a  devise  to 
Peter  may  be  absent,  but  it  is  perfectly  clear  that  it  was 
the  intention  to  devise  the  land,  and  that  would  be  con- 
sistent with  the  expressed  gift  of  the  proceeds  of  a 
sale.  The  rule  of  construction  being  satisfied  by  the 
presence  of  the  elements  establishing  a  presumption, 
the  courts  must  read  into  the  clause  a  devise  of  the  land 
to  the  brother,  subject  to  the  trust  provision  for  the 
widow.  The  power  of  sale  does  not  affect  the  question 
of  Peter's  rights  other  than  to  emphasize  them.  In 
the  event  of  its  execution,  the  testator  gives  to  Peter 
all  of  the  proceeds  of  the  sale  not  required  to  pay  Ms 
wife  fGOO  annually  during  her  life  or  widowhood. 
Nothing  could  more  strongly  evidence  a  condition  of 
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mind  in  which  the  testator  believed  his  brother  Peter 
would  receive  all  of  the  estate,  subject  to  the  widow's 
provision,  and  whether  it  remained  in  the  shape  of 
realty,  or  was  converted  into  money,  than  does  this 
lanffuage  of  the  clause. 

The  judgment  recovered  by  the  plaintiffs  should  be 
reversed,  and  a  judgment  entered  dismissing  his  com- 
plaint, with  costs. 

All  concur. 

Judgment  accordingly. 


Little  vs.  Giles. 

(26  Nebraska,  313.) 


Devise  op  fee. — Words  of  inherttancb. — ^Limita- 
tion  over    after   absolute   devise. — EVTOENCE. — 

Attorney  and  client. 

At  coQimoa  law,  a  dcvlBe  of  real  estate,  In  order  to  convey  tbe  fee, 
must  ixinlaUi  words  of  Inheritance  or  perpetuity;  but  under  the 
Htatutee  of  this  state  eucb  words  are  not  necesaary  to  convey  the 
fee,  and  every  dertee  of  land  Is  to  be  mnstrued  to  convey  all  of 
the  estate  of  the  devisor  therein,  unless  it  shall  deaiiy  appear  by 
the  win  that  the  devlaor  intended  to  convey  a  less  estate. 

■When  a  testator  devisee  all  Ids  estate,  real  and  personal,  glvlnf:  his 
devisee  the  power  of  unqualified  disposition  of  the  property  devised, 
the  devisee  may  convey  the  leual  title  thereto;  and  a  limitation 
over  In  a  subsequent  clause  of  the  will.  In  favor  of  other  persons, 
of  "  all  of  the  estate  herein  beciueathed.  or  whatever  may  remain  " 
at  the  marriage  of  the  first  taker,  will  not  affect  the  titles  previously 
conveyed. 

Evidence  of  the  situation  of  the  parties  may  Ite  received  when  it  is 
necessary  to  a  eorrect  anderstandlnR  of  n  l>eqiiest,  tofcether  with 
the  facts  and  riivrunstanees  which  may  reasonably  be  supposed  to 
have  Influenced  the  testator  in  maklnt;  the  will.  In  order  that  the 
court  may  ascertain  his  motives  and  Intention. 

An  attorney  who  sells  real  estate  for  Ida  cllpnt,  and  represents  the 
title  to  be  Rood,  which  representation  Is  relied  upon,  cannot  there- 
after assert  title  In  himself  to  any  real  estate  so  8<dd. 
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Appeal  from  the  District  Court  of  Lancaster  County. 

O.  P.  Afason  and  J.  M.  Woolworth,  for  appellants. 

Bancood,  Ames  &  Kelly,  T.  M.  Marquett  and  W.  T. 
Lamb,  for  appellees. 

Maxwell,  J.  This  action  was  instituted  by  the  plain- 
tiffs, 69  in  number,  against  the  defendants,  to  quiet  the 
title  to  certain  real  estate  in  the  city  of  Lincoln.  Jacob 
Dawson  was  the  common  source  of  title,  and  the  plain- 
tiffs claim  under  his  widow.  The  defendants  claim  un- 
der his  children,  and  the  determination  of  the  case  de- 
pends upon  the  construction  of  the  will  of  said  Jacob 
Dawson  made  on  the  10th  day  of  May,  1869.  He  died  on 
the  18th  day  of  June  following,  leaving  snrviving  him 
his  wife,  Edltha  J.  Dawson,  and  six  minor  children.  The 
■will,  omiting  the  formal  parts,  is  as  follows: 

"  After  all  my  lawful  debts  are  paid  and  discharged, 
the  residue  of  my  estate,  real  and  personal,  I  give,  be- 
queath, and  dispose  of  aa  follows,  to  wit:  To  my  be- 
loved wife,  Editha  J.  Dawson,  I  give  and  bequeath  all 
my  estate,  real  and  personal,  of  which  I  may  die  seized; 
the  same  to  remain  hers,  with  f»Ul  power,  right,  and  au- 
thority to  dispose  of  the  same  as  to  her  shall  seem  most 
meet  and  proper,  so  long  as  she  shall  remain  my  widow; 
upon  the  express  condition,  however,  that  if  she  should 
marry  again,  then  it  is  my  will  that  all  of  the  estate 
herein  bequeathed,  or  whatever  may  remain,  should  go 
to  my  surviving  children,  share  and  share  alike;  and,  in 
case  any  of  my  children  should  have  deceased  leaving  is- 
sue, then  the  issue  so  left  to  receive  the  share  to  which 
said  child  would  be  entitled.  I  likewise  make,  consti- 
tute, and  appoint  my  said  wife,  Editha  J.,  to  be  execu- 
trix of  this  my  last  will  and  testament;  hereby  revok- 
ing all  former  wills  made  by  me." 

This  will  was  duly  admitted  to  probate,  and  the  real 
estate  belonging  to  the  estate  of  Jacob  Dawson  was  con- 
veyed by  the  widow  under  the  will. 

In  the  trial  of  the  cause  a  large  amount  of  testimony 
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was  taken  in  the  case,  which  is  preserved  in  the  bill  of 
exceptions  now  before  us. 

The  court  made  the  following  findings:  "The  court 
finds  first  that  the  will  executed  by  Jacob  Dawson  on 
the  15th  day  of  June,  1869,  and  under  and  by  virtue  of 
which  said  Dawson  disposed  of  said  real  estate  in  con- 
troversy, was  intended  to  and  did  vest  the  full  and  com- 
plete title  in  fee  simple  to  said  real  estate  in  his  widow, 
Editha  J.  Dawson,  so  long  as  she  should  remain  single. 

"2.  That  said  Jacob  Dawson  at  the  time  of  the 
making  and  execution  of  said  wiD,  and  at  the  date  of 
his  death,  was  seized  of  very  little  personal  property, 
and  was  possessed  of  practically  no  means  aside  from 
the  real  estate  in  controversy,  and  that  it  was  the  inten- 
tion of  said  testator  that  the  full  and  complete  legal  and 
equitable  title  to  said  real  estate  should  vest  in  Editha 
J.  Dawson,  so  long  as  she  should  remaiu  single  and  un- 
married, for  the  support  and  maintenance  of  herself 
and  her  children,  who  were  minors  at  that  time. 

"3.  That  said  Editha  J.  Dawson  sold  and  con- 
veyed said  real  estate  for  a  full  and  valuable  considera- 
tion to  plaintiffs  and  their  grantors,  receiving  the  con- 
sideration money  so  paid  for  said  real  estate  for  the  use 
of  herself  and  her  minor  children,  and  that  said  pro- 
ceeds were  so  used. 

"  4.  That  the  several  plaintiffs  in  said  petition  named, 
as  their  interest  appear  at  the  date  of  the  trial  of  this 
cause,  are  entitled  to  the  relief  as  prayed  for  in  their 
said  bill." 

Of  the  same  date,  but  said  to  have  been  dated  back, 
we  find  the  following  additional  findings;  the  individual 
names  of  the  plaintiffs  and  defendants  being  given  in 
the  title  of  the  judgment. 

"  Now,  on  this  14th  day  of  December,  1887,  this  case 
coming  on  further  to  be  heard,  and  the  court  having 
duly  considered  the  pleadings  and  testimony  therein, 
and  listened  to  the  argument  of  the  counsel,  and  having 
been  duly  advised  in  the  premises,  doth  find,  all  and 
singular,  the  issues  joined  in  siiid  action  in  favor  of  the 
plaintiffs,  and  the  allegations  of  the  plaintiffs'  petition 
to  be  true,  and  doth  further  especially  find: 
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"1.  That  the  wUl  set  forth  in  the  pleadings  in  said 
action,  executed  by  Jacob  Dawson  on  the  15th  day  of 
June,  1869,  and  by  virtue  of  which  said  Dawson  di»-' 
posed  of  said  real  estate  in  controversy  herein,  was 
intended  by  said  Dawson  to  convey  and  deed,  and  have 
a  full  title  in  fee  simple,  to  said  real  estate,  to  his  vridow, 
Editha  J.  Dawson,  so  long  as  she  should  remain  sucb 
widow,  with  fall  and  lawful  power  and  autliority  to  sell 
and  convey  the  same  during  lier  widowhood. 

"2.  That  said  Jacob  Dawson  at  the  lime  of  making 
and  execution  of  said  will,  and  at  the  time  of  his  deaths 
was  seized  of  very  little  personal  property,  and  was  pos- 
sessed of  practically  no  means  aside  from  the  real  estate 
in  controversy,  and  that  it  was  the  intention  of 
said  testator  that  the  full  and  complete  legal  and 
equitable  title  to  said  real  estate  should  vest  in  said 
Editha  J.  Dawson,  so  long  as  she  should  remain  single 
and  unmarried,  for  the  support  and  maintenance  of  her- 
self and  children,  who  were  minors  at  that  time,  with 
fall  power  and  authority  to  sell  and  convey  the  same  in 
fee  simple  during  her  said  widowhood. 

"3.  That  said  Editha  J.  Dawson  sold  and  conveyed 
said  real  estate  for  full  and  valuable  consideration  to 
the  plaintiffs  below  named,  and  their  grantors,  receiv- 
ing the  consideration  money  so  paid  for  said  real  estate, 
for  the  use  of  herself  and  her  minor  children,  for  their 
support,  niirture,  and  education,  and  that  said  proceeds 
were  in  fact  so  used. 

"4.  That  the  said  several  plaintiffs  below  named,  as 
their  interest  appears  at  the  date  of  the  trial  of  this 
cause,  are  resi^ctively  entitled  to  relief  as  prayed  for  in 
their  petition  herein.  To  each  of  which  findings  de- 
fendants severaily  except. 

"It  is  therefore  considered,  ordered,  adjudged,  and 
decreed  by  the  court  here  that  the  said  defendants,  and 
each  and  all  of  them,  and  all  persons  claiming  through 
or  under  them,  or  any  of  them,  or  acting,  or  assuming 
to  act,  by  the  authority  or  ■with  the  connirant  defend- 
ants, or  any  of  them,  be,  and  are,  hereby,  perpetually  re- 
strained and  enjoined  from  in  any  manner,  by  suit. 
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action,  or  proceeding,  by  law  or  in  equity,  in  the  conrts 
of  this  state,  oi'  in  any  other  court,  assailing  or  traduc- 
ing or  questioning  the  title  or  possession,  or  right  ol 
possession,  of  Samuel  W.  Little  to  the  premises  in  the 
amended  petition  described;  that  is  to  say:"  (Describ- 
ing the  lots.) 

The  court  then  proceeds  to  describe  the  property  to 
■which  each  plaintiff  is  entitled,  and  rendered  a  decree 
as  prayed  in  the  petition.  The  defendants  object  in 
their  brief  to  this  latter  finding  and  judgment,  but,  as 
we  find  them  signed  by  the  judge  who  tried  the  cause, 
they  are  properly  in  the  record.    The  defendants  appeal. 

The  will  in  question  was  construed  by  the  supreme 
court  of  the  United  States  in  OUes  v.  LUtle,  104  U.  8. 
291,  and  it  was  held  that  the  will  merely  conferred  an 
estate  upon  Editha  Dawson  during  widowhood,  and, 
in  case  she  married  again,  the  remainder  in  fee  passed 
to  his  children.  The  words  in  the  Tvill,  "  or  whatever 
may  remain,"  were  construed  as  applying  alone  to  the 
personal  estate,  and  did  not  effect  the  realty.  The  de- 
decision  is  based  on  the  prior  one  of  Smith  v.  Bell,  6 
Pet.  68. 

At  common  law,  in  order  to  derise  lands  to  another  in 
fee,  it  was  necessary  to  use  words  of  inheritance,  or 
equivalent  words,  showing  an  intention  to  give  such  es- 
tate: and  a  mere  devise  of  real  estate  without  words  of 
inheritance  gave  the  devisee  only  a  life  estate. 

"  The  proper  and  technical  mode  of  limiting  an  es- 
tate in  fee  simple  is  to  give  the  property  to  the  devisee 
and  his  heirs,  or  to  him,  bis  heirs  and  assigns,  forever; 
but  such  an  estate  may,  even  under  a  will  made  before 
1838,  be  created  by  any  expression,  however  informal, 
which  denotes  the  intention."  See  3  Jarm.  Wills,  (5th 
Amer.  Ed.)  30  et  scq.;  Dew  v.  Kudiii,  25  N.  W.  Rep.  215. 
The  presimiption  at  common  law  is  that  only  a  life  es- 
tate was  intended  to  be  devised,  unless  words  of  inherit- 
ance or  words  of  like  import  were  used. 

The  constniction  of  the  will  in  question  by  the 
TTnited  States  supreme  court,  under  the  common  law, 
had  that  controlled  the  case,  therefore,  no  doubt,  was 
correct. 
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The  common  law  rule,  however,  has  been  changed  in 
this  state  in  two  important  particulars:  First,  "the 
term  '  heirs,'  or  other  technical  words  of  inheritance, 
shall  not  be  necessary  to  create  or  convey  an  estate  iu 
the  simple."  (Comp.  St.  c.  73,  g  49;)  and,  sccoikI,  "  every 
devise  of  land  in  any  will  hereafter  made  sliall  "be  con- 
strued to  convey  all  the  estate  of  the  devisor  therein 
which  he  could  lawfully  devise,  unless  it  shall  clearly' 
appear  by  the  will  that  the  devisor  intended  to  convey  a 
less  estate."    Id.  c.  23,  §124. 

The  first  of  these  sections  is  not  referred  to  in  the 
opinion  of  the  United  States  supreme  court,  and  proba- 
bly the  court's  attention  was  not  called  to  it,  and  the  lat- 
ter section  was  by  mistake,  no  doubt,  copied  incorrectly; 
the  word  "clearly"  being  omitted.  QUps  v.  Little, 
104  U.  S.  299.  Mr.  Justice  Woods,  therefore,  in  writ- 
ing the  opinion,  gave  no  weight  to  the  section  whatever- 
The  section  of  the  statute  in  question  was  copied  from' 
the  statute  of  Michigan,  and  its  proper  construction 
was  before  that  court  in  Weir  v.  Mieh.  Stove  Co.,  44 
Mich.  506,  7  N.  W.  Rep.  78;  Chandler  v.  Shair,  52  Mich. 
18,  17  N.  W.  Rep.  223. 

In  Weir  v.  Mick,  fitove  Co.,  it  is  said:  "The  language 
of  the  testator  in  the  bequest  to  his  wife  is  clear  and 
unqualified,  and,  unless  restricted  by  what  follows, 
should  not  be  open  to  question.  Does  it  cleariy  appear 
by  what  follows  thereafter  that  the  devisor  intended  to 
convey  less  than  his  entire  estate  to  his  wife?  If  there 
are  doubts,  then,  under  the  statute,  they  must  give  way 
to  the  otherwise  cleariy  expressed  intention." 

In  Dew  T.  Kvehn,  64  Wis.  300,  25  N.  W.  Rep.  212,  the 
supreme  court  of  Wisconisn,  under  a  statute  substan- 
tially the  same  as  our  own,  hold  that  the  statute 
changed  "  the  rule  as  to  the  presumption  of  the  estate 
devised,"  and  such  we  understand  to  be  the  effect. 

In  Rohhin's  Eyfrs  v.  Robbing,  9  8.  W.  Rep.  254,  where 
the  testator  in  his  will  had  directed  certain  real  estate 
sold  as  soon  as  the  executor  thought  best  for  the  estate, 
or  hifT  widow,  the  proceeds  to  be  invested  in  bonds  for 
her  use;  she  was  prohibited  from  loaning  the  proceeds, 
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but  permitted  to  use  the  interest,  as  well  as  the  rents. 
There  were  other  devises  of  property  to  the  wife,  "  to 
do  with  as  she  might  think  fit."  The  court  held  that 
she  took  au  absolute  fee  in  the  laud,  in  Tiew  of  the  Ken- 
tucky statutes  that  estates  shall  be  deemed  in  fee  sim- 
ple, unless  a  contrary  intention  appear. 

Applying  this  rule  to  the  case  at  bar,  after  providing 
for  the  payments  of  his  debts,  the  testator  devises,  "  To 
my  beloved  wife,  Editha  J.  Dawson,  I  give  and  bequeath 
all  my  estate,  real  and  personal,  of  which  I  may  die 
seized ;  the  same  to  remain  and  be  hers,  with  full  poiccr, 
right,  and  authority  to  dispose  of  the  same  as  to  her 
shall  seem  proper,  so  long  as  she  remains  my  widow." 
The  conditions  will  be  considered  presently.  No  one 
will  contend  that  it  clearly  appears  from  the  above  lan- 
guage that  the  testator  did  not  intend  to  devise  the  fee. 

In  Kaufman  v.  Breckinridge,  117  111.  305,  7  N.  E.  Rep. 
666,  the  bequest  was  in  the  following  words:  "  I  give 
and  bequeath  to  my  beloved  wife,  Martha  Long,  all  my 
goods,  estates,  and  chattels,  real  and  personal  and 
mixed,  to  have,  hold,  and  use  the  same  so  long  as  she 
may  remain  my  widow;  said  goods,  estates,  etc.,  to  be 
disposed  of  and  used  agreeably  to  her  direction  and  ap- 
proval, and  in  such  manner  as  she  may  deem  most  con- 
ducive to  the  welfare  and  comfortable  subsistence  of 
herself  and  our  beloved  children,  William  D.  Long, 
Henry  C.  Long,  and  Lucy  L.  Breckinridge."  An  excep- 
tion was  made  in  favor  of  the  homestead,  and  the  court 
held  that  a  deed  made  by  the  widow  for  a  portion  of  the 
devised  real  estate,  except  the  homestead,  conveyed  the 
fee. 

In  Henderson  v.  Blackburn,  104  Dl.  229,  the  terms  of 
the  bequest  were  as  follows:  "After  the  payment  of 
said  funeral  expenses  and  debts,  I  give,  devise,  and  be- 
queath unto  my  beloved  wife,  Polly  Blackburn,  all  of  my 
estate,  both  real  and  personal,  to  have  and  to  hold,  or  to 
dispose  of  so  much  of  the  same  as  she  may  need,  or  wish 
to  use,  during  her  lifetime."  The  court  held  that  the 
widow  had  the  iwwer  to  dispose  of  the  property  for  her 
own  purposes  during  her  lifetime,  but,  as  the  deed  made 
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by  her  did  not  take  effect  until  after  her  death,  it  was 
not  within  the  terms  of  the  power. 

In  Pruden  v.  I'ruden,  14  Ohio  St.  251,  the  terms  of  the 
bequest  were:  "I  do  give  and  devise  to  my  beloved 
■wife,  Mary  (after  payments  named  in  above  items  first 
and  second),  in  case  she  shall  survive  me,  all  and  singu- 
lar, my  moneys,  credits,  rights,  and  choses  in  action, 
personal  and  real  estate  and  property,  for  the  benefit 
and  support,  and  for  her  to  have  and  hold  during  the 
term  of  her  natural  life."  The  court  held  that  the 
words,  "  for  her  benefit  and  support,"  gave  the  widow 
the  right  to  use  either  the  principal  or  interest,  or  both, 
so  far  as  may  be  necessary  for  this  purpose. 

In  Helmer  v.  Shoemaker,  22  Wend.  137,  it  was  held 
that  where  a  testator  devises  all  his  real  and  personal 
estate  to  a  devisee,  giving  him  the  power  of  UDqualified 
disposition  of  the  property  devised,  the  devisee  takes  a 
fee  simple  absolute  in  the  real  estate. 

In  Vankamc  v.  Campbell,  100  N.  Y.  287,  3  N.  E.  Rep. 
316,  771,  it  was  held  that  an  absolute  power  of  disposi- 
tion, and  next  to  a  primary  devise  in  fee,  is  deemed  con- 
clusive of  the  existence  in  the  devisee  of  an  absolute  es- 
tate. The  opinion  of  the  majority  of  the  court  contains 
an  exhaustive  review  of  the  decisions  to  the  year  1885. 
RuGER,  C.  J.,  dissented. 

In  State  v.  Smith,  52  Conn.  557,  the  testator,  after  be- 
queathing one-half  of  his  estate  to  his  wife,  made  the 
following  bequest:  "I  give  and  bequeath  to  my  wife, 
Sophia,  the  remaining  half  of  my  estate,  both  personal 
and  real,  with  the  right  to  sell,  dispose  of,  convey,  and 
use  the  same  without  any  restriction  whatever,  during 
her  natural  life;  aud  at  her  decease  one-half  of  what  re- 
mains of  my  estate  I  give  and  bequeath  to  my  brother 
■Willis  Anderson,  and  to  my  sister  Polly  Cone,  and  my 
sister  Nancy  Hungerford,  to  be  divided  between  them 
equally."  The  court  held  that  the  Tvidow  had  an  ab- 
solute power  to  dispose  of  the  second  half  of  the  estate 
during  her  life,  and  that  a  conveyance  made  by  her  car- 
ried a  good  title  and  fee. 

Many  other  cases  to  the  same  effect  might  be  cited, 
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but  the  further  citation  of  authorities  on  this  point 
seems  to  be  unnecessary.  It  mny  be  said,  however,  that 
the  words  of  the  condition  qualify  the  "  full  power, 
right,  and  authority  to  dispose  of  the  property  as  to 
her  shall  seem  meet  and  proper,  so  long  as  she  shaU  re- 
main my  widow,"  The  limitation  on  this  right  to  con- 
vey is  declared  in  the  will  to  be  "  upon  the  express 
condition,  however,  that  if  she  shall  marry  again,  then 
it  is  my  will  that  aU  of  the  estate  herein  bequeathed, 
or  tcliaicvcr  shall  remain,  shall  go  to  my  surviviBg  chil- 
dren, and  share  alike."  This,  however,  is  not  a 
condition  affecting  conveyances  previously  made  by  the 
devisee,  but  simply  declares  that  upon  her  marriage  the 
power  to  convey  the  estate  shall  cease. 

In  Campbell  v.  Beaumont,  91  N.  Y.  464,  the  terms  of 
the  will  were:  "  I  leave  to  my  beloved  wife,  Mary  Ann, 
all  my  property,  •  *  •  to  be  enjoyed  by  her  for  her  sole 
use  and  benefit,  and  in  case  of  her  decease,  the  same  or 
such  portion  as  may  remain  thereof,  it  is  my  will  and 
desire  that  the  same  shall  be  received  and  enjoyed  by 
her  son  Charles;  •  •  •  requesting  him  at  the  same  time 
that  he  will  iise  well,  and  not  wastefully  squander,  the 
little  property  that  I  have  gained  by  long  years  of  toil." 
In  an  action  for  a  construction  of  the  will,  it  was  held 
that  the  widow  took  an  absolute  title,  aud  therefore  had 
the  power  to  dispose  of  the  whole  estate,  unaffected  by 
the  provision  as  to  her  son. 

In  Helmer  v.  Shoemaker,  22  Wend.  137,  the  testator 
gave  all  his  estate,  real  and  personal,  of  which  he  was 
then  or  should  be  in  possession  at  the  time  of  his  de- 
cease, to  his  wife,  Margaret,  without  any  words  of  limi- 
tation. He  then  added:  "I  also  will  and  bequeath  to 
my  daughter  Charity  Helmer,  the  wife  of  Michael  Hel- 
mer, all  the  avails  of  the  property  that  may  remain  at 
the  decease  of  my  wife,  Margaret,  until  Rudolph  Hel- 
mer, the  son  and  heir  of  her,  the  said  Charity,  shall  be- 
come 21  years  of  age;  then  the  said  property,  more  or 
less  remaining,  shall  be  the  property  of  him,  the  said 
Kudolph,  supporting  his  mother,  Gharity,  if  it  may  be 
wanting,  so  long  as  the  property  remains."     It  was  held 
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that  the  original  devisee  took  an  absolute  title  by  the 
wDl,  aiid  that  her  conveyances  of  the  real  estate  were 
valid  and  effective. 

In  Donald  v.  Walgrove,  1  Sandf.  Ch.  274,  cited  with 
approval  by  the  court  of  appeals  of  Xew  York,  in  Van- 
home  V.  Campbell,  100  N.  Y.  287,  3  N.  E.  Kep.  316,  771, 
the  tenna  of  the  will  were  as  follows;  "After  all  my 
just  debts  be  paid  and  discharged,  I  give  and  bequeath 
imto  my  beloved  wife,  Esther  Walgrove,  all  my  personal 
estate,  goods,  and  chattels.  I  also  devise  unto  her,  the 
said  Esther,  all  my  real  estate,  the  same  to  be  at  her  en- 
tire disposal;  but,  should  any  part  thereof  remain  un- 
sold at  the  time  of  her  decease,  I  devise  the  same  to 
those  of  my  children  who  are  now  living  {viz.,  Geoi^ 
Azaris  John,  William,  Stewart,  and  Eliza,)  which  may 
then  survive,  and  to  the  heirs  of  those  of  them  which 
may  have  deceased  in  the  interim,  to  be  equally  divided 
among  my  said  children,  share  and  share  alike,  in  such 
maimer  as  my  executors  hereafter  named  shall  believe 
to  be  mo8t  for  the  advantage  of  my  said  children  and 
their  heirs,  whether  to  sell  and  divide  the  proceeds,  or 
otherwise."  The  chancellor  says:  "  I  And  the  doctrine 
well  settled  that  an  absolute  ownership  or  capacity  to 
sell  in  the  first  taker,  and  a  vested  right  by  way  of  ex- 
ecutory devise  in  another,  which  cannot  be  affected  by 
such  alienations,  are  perfectly  incompatible  estates,  and 
repugnant  to  each  other,  and  the  latter  is  to  be  rejected 
as  void." 

The  leading  case  on  this  subject  is  The  Attorney  Gen- 
eral V.  Hall,  Litz.  314  (decided  in  1731),  where  the  testa- 
tor, being  the  owner  of  real  and  personal  estate,  devised 
it  to  his  son  and  the  heirs  of  his  body,  but  if  he  should 
die  leaving  no  heirs,  then  so  much  of  the  real  and  per- 
sonal estate  as  the  son  should  be  possessed  of  at  his 
death  was  devised  to  the  Goldsmiths'  Company,  at  Lon- 
don, for,  charitable  purposes.  The  son  conveyed  the 
real  estate,  and  transferred  the  pergonal  property  to  his 
wife,  and  died  without  issue.  The  conrt  held  that,  as 
the  absolute  ownership  of  the  property  had  been  given 
to  the  son,  who  bad  disposed  of  the  same,  that  the  limi- 
tation over  to  the  Goldsmiths'  Company  was  void. 
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In  Ide  T.  Ide,  5  Mass.  505,  the  testator  bequeathed  to 
his  Bon,  and  to  liis  heirs  and  assigns,  forever,  certain 
real  and  personal  estate;  and  then  added  that,  if  the  son 
died  without  heirs,  the  estate  which  he  sliould  leacc 
was  to  be  equally  divided  between  two  other  persons. 
The  son  convejed  the  peal  estate,  and  died  without  leav- 
ing heirs.  The  question  arose  between  those  claiming 
under  the  limitation  over,  and  those  claiming  under  a 
conveyance  from  the  son,  and  the  court  held  that  the 
conveyance  passed  the  title.  It  said:  "  Whenever, 
therefore,  it  is  the  clear  intention  of  the  testator  that 
the  devisee  should  have  an  absolute  property  in  the  es- 
tate devised,  a  limitation  over  must  be  void,  because  it 
is  inconsistent  with  the  absolute  projjerty  supposed  in 
the  first  devisee.  And  a  right  in  the  first  devisee  to 
dispose  of  the  estate  devised  at  his  pleasure,  and  not  a 
mere  power  of  specifying  who  may  take,  amounts  to  an 
nuqualifled  gift." 

These  cases  are  followed  by  Jackson  v.  Bvli,  10  Johns. 
19,  and  Jackson  v.  Robins,  16  Johns.  537,  and  have  been 
followed  by  the  courts  of  New  Yort  and  generally  by 
the  courts  of  other  states  from  that  time  imtil  the  pres- 
ent; and,  so  far  as  the  writer  is  advised,  there  are  but 
few  decisions  to  the  contrary. 

In  the  case  at  bar,  if  the  widow  married  again,  then 
whatever  should  remain  of  his  estate  should  descend  to 
his  children;  clearly  implying  that  nothing  but  the  es- 
tate undisposed  of  should  thus  descend.  We  know  of 
no  reason  why  this  should  be  limited  to  the  personal 
estate  when  there  is  no  such  restriction  in  the  will.  In 
our  view,  therefore,  the  words  apply  to  such  portion  of 
the  estate,  either  real  or  personal,  as  should  remain  un- 
disposed of,  and  only  to  such  portion. 

A  large  amount  of  testimony  was  introduced  for  the 
purpose  of  showing  the  situation  of  the  testator,  the 
number  of  his  family,  and  their  means  of  subsistence, 
actual  and  prospective,  at  the  time  he  made  his  will. 
Words,  when  used  with  propriety,  are  a  very  imperfect 
vehicle  of  thought,  and  frequently,  to  correctly  appre- 
ciate their  meaning,  it  is  necessary  to  possess  a  knowl- 


D.qitizeabyG00l^lc 


LTTTLE   V.   GILES.  323 

edge  of  the  persons  and  things  to  which  they  are  ap- 
plied; hence  the  law  permits  a  will  to  be  read  in  the 
light  of  the  surrounding  circumstances,  and  authorizes 
the  introduction  of  such  extrinsic  evidence  as  will  en- 
able the  court  to  place  itself  in  the  testator's  situation, 
and  to  see  things  as  he  saw  them,  and  to  apply  his  lan- 
guage as  he  intended  il.  The  testimony  tends  to  show 
that  the  testator  possesed  less  than  tl,000  worth  of  per- 
sonal estate.  This  included  personal  property  which 
rightfully  belonged  to  the  wife.  He  was  owing  a  debt 
secured  by  a  mortgage  in  Otoe  county,  somewhat  in  ex- 
cess of  |2,000.  A  decree  of  foreclosure  was  rendered  in 
September  in  the  year  1869,  and  a  sale  had  under  the 
decree.  After  selling  the  mortgaged  property,  there 
was  a  deficiency  of  more  than  $2,000,  which  was  after- 
wards paid.  His  property  consisted  almost  exclusively 
of  real  estate  in  Lincoln, — the  property  in  dispute. 

M.  H.  Hathaway,  a  witness  called  by  the  plaintiffs, 
seems  to  have  possessed  unusual  opportunities  for  ac- 
quiring information  in  regard  to  the  estate.  He  tes- 
tifies: 

Q.     Were  you  well  acquainted  with  him? 

A.     I  was  very  well  acquainted. 

Q.     Are  you  a  relation? 

A.     I  was  a  cousin,  and  also  a  brother-in  law  of  Jacob 


Q.     Were  you  ever  in  business  with  him? 

A.  I  was  at  different  times  and  in  different  ways. 
I  was  in  partnership  with  him;  came  west  with  him; 
and  been  in  business  with  him. 

Q.  Do  you  know  anything  about  his  making  ar- 
rangements to  build  a  new  dwelling-house  before  he 
died;  and,  if  so,  state  all  you  know  about  it? 

A.  In  '68,  late  in  the  fall,  he  showed  me  where  he  ex- 
pected to  build, — southeast  of  the  capitol. 

Q.     Was  a  biiilding  ever  put  up  at  that  place? 

A.  Yes,  there  was  a  building  put  up  there  after  his 
death. 

Q.  Did  he  state  to  you  anything  about  the  plan  or 
what  kind  of  a  building  he  desired? 
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A.  I  don't  know  the  size  or  style  of  the  building.  It 
is  a  Tague  impression  in  my  mind  that  he  talked  about 
a  atone  building  there,  but  I  would  not  swear  positive 
as  to  that.  I  have  that  sort  of  impression  that  he  talked 
about  putting  up  a  stone  building. 

Q.  Did  you  know  the  land  that  he  owned  at  that 
time, — the  property  that  he  owned  here  at  that  time, — 
the  real  estate? 

A.  He  showed  me  about  all  that  he  did  own,  I 
think, — talked  to  me  very  thoroughly  about  it 

Q.  Was  a  part  of  that  the  same  as  what  is  known  as 
"  Dawson's  addition  to  South  Lincoln?" 

A.    Yes,  sir. 

Q.  Did  you  know  at  that  time  what  that  land  was 
worth — about  the  time  of  his  death,  in  1869? 

A.  I  would  not  like  to  put  any  price.  Of  course, 
people  were  asking  wild  prices  frequently;  I  thought  so, 
at  least.  He  tried  to  sell  me  a  piece  of  land, — a  40  acres 
that  lies  very  near  south,  I  think,  from  the  capitol ;  but 
I  was  afraid;  thought  that  he  asked  too  much  for  the 
land,  and  was  afraid  to  buy. 

Q.  By  the  Court.     You  cannot  state  the  price? 

A.    I  cannot  state  the  price. 

Q.  What  kind  of  land  was  it,  as  to  being  cultivated 
or  uncultirated,— productive  or  unproductive? 

A.  I  don't  think  he  had  but  very  little  under  culti- 
vation, if  any. 

Q.  Do  you  know  anything  about  his  financial  af- 
fairs— whether  or  not  he  had  any  income,  except  it  was 
from  the  real  estate  he  had?  If  so,  state  what  you 
know  about  that. 

A.  I  am  pretty  confident  he  had  not  any  income.  I 
don't  think  his  property  or  anything  else  was  produc- 
tive of  any  income, — produced  any  income. 

Q.  Do  you  know  anything  about  his  being  in  debt  at 
the  time  he  died?  If  so,  state  what  you  know  about  that. 

A.  He  was  badly  involved  a  few  years  before  he  died, 
and  left  some  debts  not  canceled  when  he  died;  the  ex- 
act amount,  of  course,  I  cannot  say,  but  I  know  it  in  a 
general  way. 
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Q.  Did  you  ever  have  any  conTereatioo  shortly  be- 
fore he  died,  and  about  his  flnances?  If  so,  state  what 
they  were. 

A.  Well,  I  had  some  conversation  with  him  at  this 
time,  late  in  the  fall  of  '68,  but  I  cannot  say  as  to  any 
specified  amount, 

Q.    What  did  he  say  about  his  finances  at  that  time? 

A.  I  don't  know  as  I  can  give  any  special  figures  or 
facts;  bat,  if  you  would  allow  me,  in  a  little  kind  of 
round-about  way,  to  show  how  the  conversation  was,  I 
could  make  it  plain. 

Q.    State  the  conversation,  any  way. 

A.  He  wanted  me  to  come  to  Lincoln,  and  go  with 
him  into  a  printing  office,  telling  me  something  about 
what  he  owed,  and  how  he  expected  to  get  through 
with  it;  and  that  is  about  the  smu  and  substance  of  the 
couTersation.    I  advised  him  to  keep  out  of  it. 

Q.    You  cannot  state  any  particular  amount? 

A.  I  cannot.  It  is  in  a  kind  of  a  general  way — an 
impression  on  my  mind, — some  $2,000  or  $3,000.  But 
it  is  nothing  positive  or  definite. 

Q.  You  stated  that  his  property  was  not  productive. 
By  what  means  was  he  supporting,  prior  to  his  death, 
his  family? 

A.  Some  two  or  three  years  before  his  death,  I  think, 
it  was  l>y  scraping  up  salt  in  the  salt  basin,  and  hauling 
it  to  ^Nebraska  City,  and  selling  it.  Later  than  that,  it 
was  either  by  bbrrowed  capital  or  selling  things. 

The  clear  weight  of  testimony  corroborates  that  of 
Mr.  Hathaway.  There  is  some  testimony  as  to  the 
amount  per  month  which  the  Mtate  could  collect  for 
rents,  but,  if  we  consider  the  highest  amount  proved  as 
the  correct  sum,  it  is  wholly  inadequate  to  meet  the  obli- 
gations against  the  estate.  To  provide  for  these  there 
is  no  doubt  the  widow  was  empowered  under  the  will 
to  sell  and  dispose  of  such  portions  of  the  real  estate  as  , 
she  found  to  be  necessary.  It  was  said  on  the  argu- 
ment, in  effect,  that  she  would  have  had  this  power  un- 
der the  statute;  that  is,  upon  a  petition  being  filed  in  the 
proper  court,  showing  the  necessity  for  a  sale  of  the 
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real  estate,  or  some  portion  thereof,  that  an  order  to 
sell  woiild  have  been  granted  under  which  sales  could 
have  been  had,  and  the  title  conveyed.  But  sales  pro- 
cured in  this  manner  are  necessarily  expensive,  and 
must  be  at  public  auction,  to  the  highest  bidder.  This 
is  necessary  to  prevent  collusion  and  fraud,  but  ex- 
perience has  shown  that  it  is  rare,  indeed,  that  property 
can  be  sold  in  this  way  at  a  forced  sale  for  its  full  value, 
or  as  well  as  at  private  sale.  The  testator  evidently 
was  a  man  of  considerable  experience  in  business  af- 
fairs, and  no  doubt  sought  to  avoid  the  expense,  delay^ 
and  inconvenience  of  making  sales  under  orders  of 
court;  hence  his  widow  was  clothed  with  power  to  make 
conveyances. 

So  far  as  we  can  see,  the  widow  acted  in  good  faith  in 
selling  the  estate,  supporting  the  children  of  the  testa- 
tor, and  paying  the  debts.  She  does  not  appear  to  have 
squandered  the  estate.  It  may  be  said  that  the  amount 
realized  from  the  sales  was  but  little  compared  to  the 
present  value  of  the  property.  That  is  true,  but  we 
must  remember  that  most  of  these  sales  took  place 
while  Lincoln  was  an  inconsiderable  town,  and  before 
there  was  any  certainty  as  to  its  future  growth  and 
prosperity.  That  uncertainty  has  been  removed  by  the 
events  of  the  last  six  or  eight  years.  At  the  tijnes  the 
sales  took  place  the  amount  realized  from  each  tract 
does  not  appear  to  have  been  disproportionate  to  its 
value.  But,  however  this  may  be,  even  if  Mrs.  Dawson 
had  squandered  the  estate  before  marrying  again,  it 
could  not  afifect  conveyances  made  by  her  before  such 
second  marriage.  The  title  of  such  grantees  does  not 
depend  upon  the  degree  of  care  which  she  exercised  in 
disposing  of  the  property,  but  on  her  power  to  sell  and 
convey. 

The  testimony  shows  that,  in  1875,  Mr.  L.  C.  Burr, 
^  one  of  the  defendants  herein,  became  the  attorney  of 
Mrs.  Jacob  Dawson,  and  sold  lots  for  her  belonging  to 
said  estate,  and  represented  the  title  to  be  good.  These 
lots  seem  to  have  been  sold  largely  on  credit,  and  he 
collected  a  number  of  the  payments  thereon  for  her,  and 
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in  all  casee,  so  far  as  the  eyidence  shows,  he  held  up  the 
title  as  good,  and  purchasers  teijtlfy  that  they  relied  on 
such  representations.  Ue  testifies  that  he  had  not 
examined  the  will  until  late  in  the  year  1879,  and  then 
discovered  the  want  of  power  therein;  and  that  upon 
such  discovery  he  advised  Mrs.  Dawson  thereafter  to 
execute  deeds  without  covenants.  The  evidence  shows 
that  at  the  time  of  this  alleged  discovery  the  real  estate 
had  all  been  sold  and  Mrs.  Dawson  was  about  to  many 
again.  None  of  the  purchasers,  however,  seem  to  have 
been  apprised  of  the  alleged  defect  of  title,  or  that  his 
former  representations  were  uiade  under  a  mistake. 
There  is  an  effort  in  the  evidence  to  show  that  this  was 
merely  his  opinion  as  distinguished  from  a  statement 
of  a  fact,  but  the  representations  seem  to  have  been 
such  as  to  preclude  Mr.  Burr  from  claiming  title  as 
against  such  parties. 

The  testimony  also  shows  that  lots  were  sold,  and 
the  proceeds  used  directly  to  supply  the  necessary 
wants  of  the  widow  and  the  minor  heirs. 

Mr,  George  Weber,  a  witness  called  by  the  plaintiffs^ 
testified: 

Q.  Are  you  acquainted  with  the  property  known  as 
"  Dawson's  addition  to  South  Lincoln?" 

A.  I  am  somewhat. 

Q.  Are  you  one  of  the  plaintiffs  in  this  suit? 

A.  Yes,  sir. 

Q.  Did  you  ever  buy  any  of  that  property  in  Daw- 
son's addition  to  South  Lincoln? 

A.  I  did. 

Q.  Who  did  you  pay  for  that  property? 

A.  I  paid  it  up,  part  of  it  to  L.  C.  Burr,  and  the  larg- 
er part  of  it  to  Mrs.  Dawson  direct,  in  the  shape  of 
groceries  and  provisions. 

Q.  For  her  family? 

A.  For  her  family. 

Q.  Is  that  the  property  now  in  dispute  you  claim  in 
this  action  that  you  paid  for  in  that  way? 

A.  It  is. 

Q.  State  when  you  paid  for  it  in  that  way. 
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A.  To  the  beat  of  my  recollection,  it  was  1876  or 
1877.  I  am  inclined  to  think  it  waa  '77;  it  was  soon 
.  after  this, — two  years. 

Q.  How  long  were  you  paying  for  it  in  that  way? 

A.  I  think  about  a  year. 

Q.  State  how  the  payments  were  made. 

A.  Mr.  Burr,  who  was  the  attorney  for  Mrs.  Dawson 
at  that  time,  came  to  me,  and  asked  me  whether  I  would 
not  as  soon  pay  for  that  property  in  groceries  and  pro- 
visions for  Dawson's  family.  I  said,  "Of  course,  I 
would  like  the  chance  to  do  it."  So  he  says:  "  You  give 
Mrs.  Dawson  a  pass-book,  and  let  them  have  whatever 
they  want  in  the  line  of  groceries,  and  put  it  in  the 
pass-book,  and  every  month,  or  aa  often  as  you  feel  like 
doing  it,  present  the  amount,  and  T  will  indorse  it  on 
the  notes,"  That  was  satisfactory  to  me,  and  I  thought 
Mr.  Burr  was  a  nice  man  for  giving  me  the  chance  to  do 
it. 

Q.  What  business  were  you  in  at  that  time? 

A.  Grocery  business. 

There  is  other  testimony  to  the  same  effect  The 
heirs  seem  to  have  been  fed  and  clothed  during  their 
minority  with  means  derived  from  the  sales  of  their 
father's  estate,  and  while  retaining  all  these  beoeflts, 
as  well  as  the  benefit  of  the  payment  of  the  debts  of 
their  father  by  such  sales,  they  ask  for  the  land  also. 
If  they  were  entitled  to  such  a  judgment,  it  would  be 
upon  purely  legal  grounds,  and  not  for  equitable  con- 
siderations. 

It  is  unnecessary  to  refer  further  to  the  testimony. 
There  is  no  doubt,  both  from  the  will  itself,  and  from 
the  circumstancea  aa  proved  under  which  it  was  made, 
that  the  intention  of  the  testator  was  to  empower  his 
widow  to  convey  all  of  his  real  and  personal  estate  it 
she  saw  fit  to  do  so,  and,  as  she  had  exercised  this  right 
and  power  before  her  remarriage,  the  grantees  under 
her  deeds  acquired  all  the  title  of  the  testator  to  such 
lands. 

The  decree  of  the  district  court  as  to  all  the  plaintiffs 
who  did  not  diaclaim  is  therefore  affirmed. 
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Judgment  accordingly. 
The  other  judges  concur. 

Sm  further  as  to  plfta  over  after  an  absolute  devise  or  bequeet. 
Bills  V.  BUle,  T  Axa.  Prob.  Rep.,  aupra^  p.  13S,  and  the  note  Qiereto; 
also  Halllday  v.  Sirlckler,  7  Am.  Proh.  Rep.,  supra,  p.  212.  Ah  to 
wnrdfl  Deceesarr  to  create  a  fee,  see  Oilee  t.  Anslow,  7  Am.  Prob. 
Hep.  supra,  p.  174;  and  as  to  devise  by  ImpUcatJim  from  gifts  of 
rents  and  profits,  see  Mastecson  v.  Townshend,  7  A.m.  Prob.  Rep., 
«upra,  p.  308. 


Biggs  vs.  Palmer. 

(115  New  York,  506.) 


Statttory  construction. — ^Eqxjitablb  construction. 
— Rights  of  legatees  and  heirs. — Murder  of 
testator  to  prevent  revocation. 

A  legatee  and  beir  wbo  murders  tbe  testator  la  order  to  prerent  tbe 
revocation  of  tbe  wlU.  sball  not  be  suffered  to  reap  tbe  beneSt  of 
bis  crime  eltber  under  the  will  nor  under  the  statute  of  distrlbutlonB. 

Appeal  from  the  Supreme  Court,  General  Term, 
Third  Department    The  facts  are  stated  in  the  opinion. 

Leslie  W.  RusSeU  and  C.  E.  Sanford,  for  appellants. 

W.  M.  HaicJcins,  for  respondents. 

Earl,  J.  On  the  13  day  of  August,  1880,  Francis 
B.  Palmer  made  his  last  will  and  testament,  in  which  he 
gave  small  legacies  to  his  two  daughters,  Mrs.  Riggs 
and  Mrs.  Preston,  the  plaintiffs  in  this  action,  and  the 
remainder  of  his  estate  to  his  grandson,  the  defendant 
Elmer  E.  Palmer,  subject  to  the  support  of  Susan  Pal- 
mer, his  mother,  with  a  gift  over  to  the  two  daughters, 
subject  to  the  support  of  Mrs.  Palmer  in  case  Elmer 
should  survive  him  and  die  under  age,  unmarried,  and 
witliout  any  issue.  Tbe  testator,  at  the  date  of  his  will, 
owned  a  farm,  and  considerable  personal  property.    He 
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was  a  widower,  and  thereafter,  in  March,  1882,  he  was 
married  to  Mrs.  Bresee,  with  whom,  before  his  mar- 
riage, he  entered  into  an  ante-nuptial  contract,  in  which 
it  was  agreed  that  in  lieu  of  dower  and  all  other  claims 
upon  his  estate  in  case  she  survived  him  she  should 
have  her  support  upon  his  farm  during  her  life,  and 
such  support  was  expressly  charged  upon  the  farm.  At 
the  date  of  the  will,  and  subsequently  to  the  death  of 
the  testator,  Elmer  lived  with  him  as  a  member  of  his 
family,  and  at  his  death  was  16  years  old.  He  knew 
of  the  provisions  made  in  his  favor  in  the  will,  and,  that 
he  might  prevent  his  grandfather  from  revoking  such 
provisions,  which  he  had  manifested  some  intention 
to  do,  and  to  obtain  the  speedy  enjoyment  and  im- 
mediate possession  of  his  property,  he  willfully  mur- 
dered him  by  poisoning  him.  He  now  claims  the 
property,  and  the  sole  question  for  our  determination  is, 
can  he  have  it  ?  The  defendants  say  that  the  testator 
is  dead;  that  his  will  was  made  in  due  form,  and  has 
been  admitted  to  probate;  and  that  therefore  it  must 
have  effect  according  to  the  letter  of  the  law. 

It  is  quite  true  that  statutes  regulating  the  making 
proof,  and  effect  of  wills  and  the  devolution  of  property, 
if  literally  construed,  and  if  their  force  and  effect  can 
in  no  way  and  under  no  circumstances  be  controlled  or 
modified,  give  this  property  to  the  murderer. 

The  purpose  of  those  statutes  was  to  enable  testators 
to  dispose  of  their  estates  to  the  objects  of  their  bounty 
at  death,  and  to  carry  into  effect  their  final  wishes 
If^lly  expressed;  and  in  considering  and  giving  effect 
to  them  this  purpose  must  be  kept  in  view.  It  was  the 
intention  of  the  law-makers  that  the  donees  in  a  will 
shoTild  have  the  property  given  to  them.  But  it  never 
could  have  been  their  intention  that  a  donee  who  mur- 
dered the  testator  to  make  the  will  operative  should 
have  any  benefit  under  it.  If  such  a  case  had  been 
present  to  their  minds,  and  it  had  been  supposed  neces- 
Siiry  to  make  some  provision  of  law  to  meet  it,  it  cannot 
be  doubted  that  they  would  have  provided  for  it.  It 
is  a  familiar  canon  of  construction  that  a  thing  which. 
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is  within  the  intention  of  the  makers  of  a  statute 
is  as  much  within  the  statute  iis  if  it  were  with- 
in the  ietter;  and  a  thing  which  is  within  the 
letter  of  the  statute  is  not  within  the  statute  unless 
it  be  within  the  intention  of  the  makera.  The  writers 
of  law  do  not  always  express  their  intention  perfectly, 
but  either  exceed  it  or  fall  short  of  it,  so  that  judges 
are  to  collect  it  from  probable  or  rational  conjectures 
only,  and  this  is  called  "  rational  interpretation ; "  and 
Rutherford,  in  his  Institute,  (p.  iOT),  says:  "When  we 
make  use  of  rational  interpretation,  sometimes  we  re- 
strain the  meaning  of  the  writer  so  as  to  take  in  less, 
and  sometimes  we  extend  or  enlarge  his  meaning  so  as 
to  take  in  more,  than  his  words  express." 

Such  a  construction  ought  to  be  put  upon  a  statute 
as  will  best  answer  the  intention  which  the  makers  had 
in  view,  for  qui  haeret  in  litera,  haeret  in  cortice.  In 
Bacon's  Abridgement  (Statutes,  1,  5);  Puffendorf  (bk. 
5,  c  12)  ;  Butherforth  (pp.  422,  427)  and  in  Smith's 
Commentaries  (814)  many  cases  are  mentioned  where 
it  was  held  that  matters  embraced  in  the  general  words 
of  statutes  nevertheless  were  not  within  the  statutes, 
because  it  could  not  have  been  the  intention  of  the  law- 
makers that  they  should  be  included.  They  were 
taken  out  of  the  statutes  by  an  equitable  construction; 
and  it  is  said  in  Bacon:  "  By  an  equitable  construction 
a  case  not  within  the  letter  of  a  statute  is  sometimes 
holden  to  be  within  the  meaning,  because  it  is  within 
the  mischief  for  which  a  remedy  is  provided.  The 
reason  for  such  construction  is  that  the  law-makers 
could  not  set  Aovra  every  case  in  express  terras.  In 
order  to  form  a  right  judgment  whether  a  case  be  with- 
in the  equity  of  a  statute,  it  is  a  good  way  to  suppose 
the  law-maker  present,  and  that  you  have  asked  him 
this  question:  Did  you  intend  to  comprehend  this  case? 
Then  you  must  give  yourself  such  answer  as  you  imag- 
ine he,  being  an  upright  and  reasonable  man,  would 
have  given.  If  this  be  that  he  did  mean  to  comprehend 
it,  you  may  safely  hold  the  case  to  be  within  the  equity 
of  the  statute;  for  while  you  do  no  more  than  he  would 
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liave  done,  you  do  not  act  contrary  to  the  statute,  but 
in  conformity  thereto."  In  some  cases  the  letter  of  a 
legislative  act  is  restrained  by  an  equitable  construc- 
tion; in  others,  it  is  enlarged;  in  others,  the  construc- 
tion is  contrary  to  the  letter.  The  equitable  construc- 
tion which  restrains  the  letter  of  a  statute  is  defined 
by  Aristotle  as  frequently  quoted  in  this  manner : 
Ae^uita8  est  correctio  legis  grncralUer  latae  qua  parti 
deficit.  If  the  law-makera  could,  as  to  this  case,  be  con- 
sulted, would  they  say  that  they  intended  by  their  gen- 
eral language  that  the  property  of  a  testator  or  of  an 
ancestor  should  pass  to  one  who  had  taken  his  life  for 
the  express  purpose  of  getting  his  property?  In  1 
Blackstone's  Comm.  91,  the  learned  author,  speaking 
of  the  construction  of  statutes,  says:  "If  there  arise 
out  of  them  any  absurd' consequences  manifestly  con- 
tradictory to  common  reason,  they  are  wiin  regard  to 
those  collateral  consequences  void.  •  •  •  When 
some  collateral  matter  arises  out  of  the  general  words, 
and  happens  to  be  unreasonable,  then  the  judges  are  in 
decency  to  conclude  that  the  consequence  was  not  for- 
seen  by  the  parliament,  and  therefore  they  are  at  liberty 
to  expound  the  statute  by  equity,  and  only  quo  ad  hoc 
disregard  it;"  and  he  gives  as  an  illustration,  if  an 
act  of  parliament  gives  a  man  power  to  try  all  causes 
that  arise  within  his  manor  of  Dale,  yet,  if  a  cause 
should  arise  in  which  he  himself  is  party,  the  act  is  con- 
strued not  to  extend  to  that,  because  it  is  unreasonable 
that  any  man  should  determine  his  own  quarrel. 

There  iv-as  a  statute  in  Bologna  that  whoever  drew 
blood  in  the  streets  should  be  severely  punished,  and 
yet  it  was  held  not  to  apply  to  the  case  of  a  barber  who 
opened  a  vein  in  the  street.  It  is  commanded  in  the 
Decalogue  that  no  work  shall  be  done  upon  the  Sab- 
bath, and  yet  giving  the  command  a  rational  interpre- 
tation fonnde<l  upon  its  design  the  Infallible  Judge  held 
that  it  did  not  prohibit  works  of  necessity,  charity,  or 
benevolence  on  that  day. 

What  could  be  more  unreasonable  than  to  suppose 
that  it  was  the  legislative  intention  in  the  general 
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laws  passed  for  the  orderly,  peaceable  and  just  devohi- 
■tion  of  property  that  they  should  have  operation  in 
favor  of  one  who  murdered  his  ancestor  that  he  might 
speedily  come  into  the  possession  of  his  estate?  Such 
an  intention  is  inconceivable.  We  need  not,  therefore, 
be  much  tronbled  by  the  general  language  contained  in 
the  laws. 

Besides,  all  laws,  as  well  as  all  contracts,  may  be 
controlled  in  their  operation  and  effect  by  j^eneral,  fun- 
damental maxims  of  the  common  law.  Xo  one  shall 
be  permitted  to  profit  by  his  own  fraud,  or  to  take  ad- 
vantage of  his  own  wrong,  or  to  found  any  claim  upon 
his  own  iniquity,  or  to  acquire  property  by  his  own 
crime.  These  maxims  are  dictated  by  public  policy, 
have  their  foundation  in  universal  law  administered 
in  all  civilized  countries,  and  have  nowhere  been  super- 
seded by  statutes.  They  were  applied  in  the  decision 
of  the  case  of  the  N.  Y,  Mut.  Life  Insurance  Co.  v.  Arm- 
strong, 117  U.  S.  591,  6  Sup.  Ct.  Eep.  877.  There  it  was 
held  that  the  person  who  procured  a  policy  upon  the 
life  of  another,  payable  at  his  death,  and  then  murder- 
ed the  assured  to  make  the  policy  payable,  could  not 
recover  thereon.  Mr.  Justice  Field,  writing  the  opin- 
ion, said:  "Independently  of  any  proof  of  the  motives 
of  Hunter  in  obtaining  the  policy,  and  even  assuming 
that  they  were  just  and  proper,  he  forfeited  all  rights 
under  it  when,  to  secure  its  immediate  payment,  he 
murdered  the  assured.  It  would  be  a  reproach  to  the 
jurisprudence  of  the  country  if  one  could  recover  in- 
surance money  payable  on  the  death  of  a  party  whose 
life  he  had  feloniously  taken.  As  well  might  he  re- 
cover insurance  mon^  upon  a  building  that  he  had  wil- 
fully fired." 

These  maxims,  without  any  statute  giving  them  force 
or  operation,  frequently  control  the  effect  and  nullify 
the  language  of  wills.  A  will  procured  by  fraud  and 
deception,  like  any  other  instrument,  may  be  decreed 
void,  and  set  aside;  and  so  a  particular  portion  of  a 
will  may  be  excluded  from  probate,  or  held  inoperative, 
if  induced  by  the  fraud  or  undue  influence  of  the  person 
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in  whose  favor  it  is.  (AUcn  v.  Mcpherson^  1  H.  L.  Caa. 
191;  Harrison's  Appeal,  48  Conn.  202.)  So  a  will  may' 
contain  prorisions  which  are  immoral,  irreligious,  or 
against  public  policy,  and  they  will  be  held  void. 

Here  there  was  no  certainty  that  this  murderer 
would  surriye  the  testator,  or  that  the  testator  would 
not  change  his  will,  and  there  was  no  certainty  that  he 
would  get  this  property  if  nature  was  allowed  to  take 
its  course.  He  therefore  murdered  the  testator  ex- 
pressly to  vest  himself  with  an  estate.  Under  such 
circumstances,  what  law,  himian  or  divine,  will  allow 
him  to  take  the  estate  and  enjoy  the  fruits  of  his  crime? 
The  wUl  spoke  and  became  operative  at  the  death  of 
the  testator.  He  caused  that  death,  and  thus  by  his 
crime  made  it  speak  and  have  operation.  Shall  it 
speak  and  operate  in  his  favor?  If  he  had  met  the  tes- 
tator, and  taken  his  property  by  force,  he  would  have 
had  no  title  to  it.  Shall  he  acquire  title  by  murdering 
him?  If  he  had  gone  to  the  testator's  house,  and  by 
force  compelled  him,  or  by  fraud  or  undue  influence  had 
induced  him,  to  will  him  his  property,  the  law  would 
not  allow  him  to  hold  it.  But  can  he  give  effect  and 
operation  to  a  will  by  murder,  and  yet  take  the  prop- 
erty? To  answer  these  questions  in  the  affirmative  it 
seems  to  me  would  be  a  reproach  to  the  jurisprudence 
of  our  State,  and  an  offence  against  public  policy. 

Under  the  civil  law,  evolved  from  the  general  princi- 
ples of  natural  law  and  justice  by  many  generations  of 
jurisconsnlts,  philosophers  and  statesmen,  one  cannot 
take  property  by  inheritance  or  will  from  an  ancestor 
or  benefactor  whom  he  has  murdered.  (Domat.  pt.  2, 
bk.  1,  tit.  1,  §  3;  Code  Napoleon,  §  727;  Mackeldy's  Ro- 
man Law,  530,  550.)  In  the  Civil  Code  of  Lower  Canada 
the  provisions  on  the  subject  in  the  Code  Napoleon  have 
been  substantially  copieil.  But,  so  far  as  I  can  find,  in 
no  country  where  the  common  law  prevails  has  it  been 
deemed  important  to  enact  a  law  to  provide  for  such  a 
case.  Our  revisers  and  law-makers  were  familiar  with 
the  civil  law,  and  they  did  not  deem  it  important  to  in- 
corporate into  our  statutes  its  provisions  upon  this  eub- 
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ject.  This  is  not  a  casus  omissus.  It  was  evidently 
supposed  that  the  maxims  of  the  common  law  were  suf- 
ficient to  regulate  such  a  case,  and  that  a  speciAc  en- 
actment for  that  purpose  was  not  needed. 

For  the  same  reasons  the  defendant  Palmer  cannot 
take  any  of  this  property  as  heir.  Just  before  the  mur- 
der he  was  not  an  heir,  and  it  was  not  certain  that  he 
ever  would  be.  He  might  have  died  before  his. grand- 
father, or  might  have  been  disinherited  by  him.  He 
made  himself  an  heir  by  the  murder,  and  he  sedis  to 
take  property  as  the  fruit  of  his  crime.  What  has 
before  been  said  as  to  him  as  legatee  applies  to  him  with 
equal  force  as  an  heir.  He  cannot  vest  himself  with 
title  by  crime. 

My  view  of  this  case  does  not  Inflict  upon  Elmer  any 
greater  or  other  punishment  for  his  crime  than  the 
law  specifies.  It  takes  from  him  no  property,  but 
simply  holds  that  he  shall  not  acquire  property  by  his 
crime,  and  thus  be  rewarded  for  its  commission. 

Our  attention  is  called  to  Oicens  v.  Oicens,  100  N.  C. 
240,  6  S.  E.  Kep.  794,  as  a  case  quite  like  this.  There  a 
wife  had  been  convicted  of  being  an  accessory  before 
the  fact  to  the  murder  of  her  husband,  and  it  was 
held  that  she  was  nevertheless  entitled  to  dower.  I  am 
unwilling  to  assent  to  the  doctrine  of  that  case.  The 
statutes  provide  dower  for  a  mfe  who  has  the  misfor- 
tune to  survive  her  husband,  and  thus  lose  his  support 
and  protection.  It  is  clear  beyond  their  purpose  to 
make  provision  for  a  wife  who  by  her  own  crime  makes 
herself  a  widow,  and  wilfully  and  intentionally  deprives 
herself  of  .tlie  support  and  protection  of  her  husband. 
As  she  might  have  died  before  him,  and  thus  never  have 
"been  his  widow,  she  cannot  by  her  crime  vest  herself 
with  an  estate.  The  principle  which  lies  at  the  bottom 
of  the  maxim  rolenii  non  fit  injuria  should  be  applied 
to  such  a  case,  and  a  widow  should  not,  for  the  pur- 
pose of  acquiring,  as  such,  property  rights,  be  permit- 
ted to  allege  a  widowhood  which  she  has  wickedly  and 
intentionally  created. 

The  facts  found  entitled  the  plaintiffs  to  the  relief 
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they  seek.  The  error  of  the  referee  was  in  his  conclu- 
sion of  law.  Instead  of  granting  a  new  trial,  therefore, 
I  think  the  proper  judgment  upon  the  facts  found 
should  be  ordered  here.  The  facts  have  been  passed 
upon  twice  with  the  same  result,  first  upon  the  trial  of 
Palmer  for  murder,  and  then  by  the  referee  in  this  ac- 
tion. We  are  therefore  of  opinion  that  the  ends  of 
justice. do  not  require  that  they  should  again  come  in 
question. 

The  judgment  of  the  general  term  and  that  entered 
upon  the  report  of  -the  referee  should,  therefore,  be  re- 
versed, and  judgment  should  be  entered  as  follows:  That 
Elmer  E.  Palmer  and  the  administrator  be  enjoined  from 
using  any  of  the  personalty  or  real  estate  left  by  the  tes- 
tator for  Elmer's  benefit;  that  the  devise  and  bequest 
in  the  will  to  Elmer  be  declared  ineffective  to  pass  the 
title  to  him;  that  by  reason  of  the  crime  of  murder 
committed  upon  the  grandfather  he  is  deprived  of  any 
interest  in  the  estate  left  by  him ;  that  the  plaintiffs  are 
the  true  owners  of  the  real  and  personal  estate  left  by 
the  testator,  subject  to  the  charge  in  favor  of  Elmer's 
mother  and  the  widow  of  the  testator,  under  the  ante- 
nuptial agreement,  and  that  the  plaintiffs  have  costs  in 
all  the  courts  against  Elmer. 

Ghat,  J.  (dissenling).  This  appeal  presents  an  eitra- 
ordinary  state  of  facts,  and  the  ease,  in  respect  of  thwu, 
I  believe,  is  without  precedent  in  this  State. 

The  respondent,  a  lad  of  16  years  of  age,  being  aware 
of  the  provisions  in  his  grandfather's  will,  which  con- 
stituted him  the  residuary  legatee  of  the  testator's  es- 
tate, caused  his  death  by  poison,  in  1882.  For  this 
crime  he  was  tried,  and  was  convicted  of  murder  in 
the  second  degree,  and  at  the  time  of  the  commence- 
ment of  this  action  he  was  serving  out  his  sentence  in 
the  state  reformatory.  This  action  was  brought  by 
two  of  the  children  of  the  testator  for  the  purpose  of 
having  those  provisions  of  the  will  in  the  respondent's 
favor  canceled  and  annulled. 

The  appellants'  argument  for  a  reversal  of  the  judg- 
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ment,  which  dismissed  their  complaint,  is  that  the  re- 
spondeut  iinlawfully  prevented  a  revocation  of  the  ex- 
isting will,  or  a  new  will  from  being  nuide,  by  his  crime; 
and  that  he  terminated  the  enjoyment  by  the  testator 
of  his  property,  and  effected  his  own  succession  to  it, 
by  the  same  crime.  They  say  that  to  permit  the  re- 
spondent to  take  the  property  willed  to  him  would  be 
to  permit  him  to  take  advantage  of  his  own  wrong. 

To  sustain  their  position  the  appellants'  counsel  has 
submitted  an  able  and  elaborate  brief,  and  if  I  believed 
that  the  decision  of  the  (juestion  could  be  effected  by 
considerations  of  an  equitable  nature,  I  should  not  hesi- 
tate to  assent  to  Wews  which  commend  themselves  to 
the  conscience.  But  the  matter  does  not  lie  within  the 
domain  of  conscience.  "VN'e  are  bound  by  the  rigid  rules 
of  law,  which  have  been  established  by  the  legislature, 
and  within  the  limits  of  which  the  determination  of 
this  question  is  confined.  The  question  we  are  dealing 
with  is  whether  a  testamentary  disposition  can  be  al- 
tered, or  a  will  revoked,  after  the  testator's  death, 
through  an  appeal  to  the  courts,  when  the  legisla- 
ture has  by  its  enactments  prescribed  exactly  when 
and  how  wills  may  be  made,  altered,  and  revoked, 
and  apparently,  as  it  seems  to  me,  when  they  have 
fully  complied  with,  has  left  no  room  for  the  ex- 
ercise of  an  equitable  jurisdiction  by  courts  over 
such  matters.  Modem  jurisprudence,  in  recognizing 
the  right  iof  the  individual,  undo*  more  or  less 
restrictions,  to  dispose  of  his  property  after  his 
death,  subjects  it  to  l^slative  control,  hoth  as  to 
extent  and  as  to  mode  of  exercise.  Complete  free- 
doom  of  testamentary  disposition  of  one's  property 
has  not  been  and  is  not  the  universal  rule,  as  we  see' 
from  the  provisions  of  the  Napoleonic  Code,  from  the 
systems  of  jurisprudence  in  other  countries  which  are 
modeled  upon  the  Roman  law,  and  from  the  statutes 
of  many  of  our  States.  To  the  statutory  restraints 
which  are  imposed  upon  the  disposition  of  one's  prop- 
erty l^  will  are  added  strict  and  systematic  statutory 
roles  for  the  esecution,  alteration  and  revocation  of 
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the  will,  which  must  be,  at  least  substantially,  if  not 
exactly,  followed  to  insure  validity  of  performance. 
The  reason  for  the  establishment  of  such  rules,  we  may 
naturally  assume,  consists  in  the  purpose  to  create 
those  safeguards  about  these  grave  and  important  acts 
which  experience  has  demonstrated  to  be  the  wisest 
and  surest.  That  freedom  which  is  permitted  to  be  ex- 
ercised in  the  testamentary  disposition  of  one's  estate 
by  the  laws  of  the  state  is  subject  to  its  being  exercised 
in  conformity  with  the  regulations  of  the  statutes.  The 
capacity  and  the  power  of  the  individual  to  dispose  of 
his  property  after  death,  and  the  mode  by  which  that 
power  can  be  exercised,  are  matters  of  which  the  legis- 
lature has  assumed  the  entire  coutrol,  and  has  under- 
taken to  regulate  with  comprehensive  particularity. 

The  appellants'  argument  is  not  helped  by  reference 
to  those  rules  of  the  civil  law,  or  to  those  laws  of 
other  governments,  by  which  the  heir,  or  legatee,  is  ex- 
cluded from  benefit  under  the  testament  if  he  has  been 
convicted  of  killing,  or  attempting  to  kill,  the  testator. 
In  the  absence  of  such  legislation  here,  the  courts  are 
not  empowered  to  institute  such  a  system  of  remedial 
justice.  The  deprivation  of  the  heir  of  his  testamen- 
tary succession  by  the  Roman  law,  when  guilty  of  such 
a  crime,  plainly  was  intendt^i  to  be  in  the  nature  of  a 
punishment  imposed  upon  him.  The  succession,  in 
such  a  case  of  guilt,  escheated  to  the  exchequer.  (See 
Domat's  Civil  Law,  pt.  3,  bk.  1,  tit.  1,  §  3.) 

I  concede  that  rules  of  law  which  annul  testamentary 
provision  made  for  the  benefit  of  those  who  have  he- 
tome  unworthy  of  them,  may  be  based  on  principles  of 
equity  and  of  natural  justice.  It  is  quite  reasonable  to 
suppose  that  a  testator  would  revoke  or  alter  his  will, 
where  his  mind  has  been  so  angered  and  changed  as 
to  make  him  unwilling  to  have  his  will  executed  as  it 
stood.  Bot  these  principles  only  sufi^est  sufficient  pea- 
sons  for  the  enactment  of  laws  to  meet  such  cases. 

The  statutes  of  this  state  have  prescribed  various 
■ways  in  which  a  will  may  be  altered  or  revoked;  but 
the  very  provision  defining  the  modes  of  alteration  and 
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revocation  implies  a  prohibition  of  alteration  or  revoca- 
tion in  any  other  way.  The  words  of  the  section  of 
the  statute  are:  "  Xo  will  in  writing,  except  in  the 
cases  hereinafter  mentioned,  nor  any  part  thereof,  shall 
be  revoked  or  altered  otherwise,"  etc.  Where,  there- 
fore, none  of  the  cases  mentioned  are  met  by  the  facts, 
and  the  revocation  is  not  in  the  way  described  in  the 
section,  the  wiU  of  the  testator  is  unalterable.  I  think 
that  a  valid  will  must  continue  as  a  will  always,  unless 
revoked  in  the  manner  provided  by  the  statutes.  Mere 
intention  to  revoke  a  will  does  not  have  the  effect  of 
revocation.  The  intention  to  revoke  is  necessary  to 
constitute  the  effective  revocation  of  a  will,  but  it  must 
be  demonstrated  by  one  of  the  acts  contemplated  by  the 
statute.  As  Woodwokth,  J.,  said  in  Dan  v.  Brown,  4 
Cow.  i90:  "Revocation  is  an  act  of  the  mind,  which 
must  be  demonstrated  by  some  outward  and  visible 
sign  of  revocation."  The  same  learned  judge  said  in 
that  case:  "The  rule  is  that  if  the  testator  lets  the 
will  stand  until  he  dies,  it  is  his  will;  if  he  does  not 
suffer  it  to  do  so,  it  is  not  his  will."  And  see  Goodright 
V.  illazkr,  4  Burrows,  2512,  2514;  Pemberton  v.  Pern- 
beiion,  13  Ves.  290. 

The  finding  of  fact  of  the  referee  that  presumably 
the  testator  would  have  altered  his  will  bad  he  known 
of  his  grandson's  murderous  intent  cannot  affect  the 
question.  "We  may  concede  it  to  the  fullest  extent;  but 
still  the  cardinal  objection  is  undisposed  of, — that  the 
making  and  the  revocation  of  a  will  are  purely  matters 
of  statutory  regulation,  by  which  the  court  is  bound 
in  the  determination  of  questions  relating  to  these  acts. 

Two  cases  in  this  State  and  in  Kentucky,  at  an  early 
day,  seem  to  me  to  be  much  in  point.  Gains  v.  Gains, 
2  Marshall,  190,  was  decided  by  the  Kentucky  Court 
of  Appeals  in  1820.  It  was  there  urged  that  the  testa- 
tor intended  to  have  destroyed  his  will,  and  that  he  was 
forcibly  prevented  from  doing  so  by  the  defendant  in 
error  or  devisee;  and  it  w^s  insisted  that  the  will, 
though  not  expressly,  w?i8  thereby  virtually,  revoked. 
The  court  held,  as  the  act  concerning  wills  prescribed 
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the  manner  in  whicli  a  will  might  be  revoked,  that,  as 
none  of  the  acts  evidencing  revocation  were  done,  the 
intention  could  not  be  substituted  for  the  act.  In  that 
case  the  will  was  snatched  away,  and  forcibly  retained. 
In  1854,  Surrogate  BRAr)i'T)KD,  whose  opinions  are  en- 
titled to  the  highest  consideration,  decided  the  case  of 
Ijeaycraft  v.  Simmons,  3  Bradf,  Sur.  35.  In  that  case 
the  testator,  a  man  of  89  years  of  age,  desired  to  mj»ke 
a  codicil  to  his  will,  in  order  to  enlarge  the  provisions 
for  his  daughter.  His  son,  having  the  custody  of  the 
instrument,  and  the  one  to  be  prejudiced  by  the  change, 
refused  to  produce  the  will  at  testator's  request,  for 
the  purpose  of  alteration.  The  learned  surrogate  re- 
fers to  the  provisions  of  the  civil  law  for  such  and  other 
cases  of  unworthy  conduct  in  the  heir  or  legatee,  and 
says:  "Our  statute  has  undertaken  to  prescribe  the 
mode  In  which  wills  can  be  Tevoked  [citing  the  statu- 
tory provision.]  This  is  the  law  by  which  I  am  govern- 
ed in  passing  upon  questions  touching  the  revocation 
of  wills.  The  whole  of  this  subject  is  now  regulated 
by  statute;  and  a  mere  intention  to  revoke,  however 
well  authenticated,  or  however  defeated,  is  not  suffi- 
cient." And  he  held  that  the  will  must  be  admitted  to 
probate.  I  may  refer  also  to  a  case  in  the  Pennsylvania 
courts.  In  that  State  the  statute  prescribed  the  mode 
for  repealing  or  altering  a  will,  and  in  CUngan  v.  Michd- 
tree,  31  Pa.  St  25,  the  supreme  court  of  the  State  held, 
where  a  will  was  kept  from  destruction  by  the  fraud 
and  misrepresentation  of  the  devisee,  that  to  declare 
it  canceled  as  against  the  fraudulent  party  would  be 
to  enlarge  the  statute. 

I  cannot  find  any  support  for  the  argument  that  the 
respondent's  succession  to  the  property  should  be  avoid- 
ed because  of  his  criminal  act,  when  the  laws  are  silent. 
Public  policy  does  not  demand  it;  for  the  demands  of 
public  policy  are  satisfied  by  the  proper  execution  of 
the  laws  and  the  punishment  of  the  crime.  There  has 
been  no  convention  between  the  testator  and  his  lega- 
tee; nor  is  there  any  such  contractual  element,  in  such 
a  disposition  of  property  by  a  testator,  as  to  impose  or 
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imply  conditions  in  the  legatee.  The  appellants'  argu- 
ment practically  amounts  to  this:  that,  as  the  legatee 
has  been  guilty  of  a  crime,  by  the  commission  of  which 
he  iB  placed  in  a  position  to  sooner  receive  the  benefits 
of  the  testamentary  provision,  his  rights  to  the  prop- 
erty should  be  forfeited,  and  he  should  be  divested  of 
his  estate.  To  allow  their  ai^ument  to  prevail  would  in- 
volve the  diversion  by  the  court  of  the  testator's  estate 
into  the  hands  of  persons  whom,  possibly  enough,  for  all 
we  know,  the  testator  might  not  have  chosen  or  desired 
as  its  recipients.  Practically  the  court  is  asked  to  make 
another  will  for  the  testator.  The  laws  do  not  warrant 
this  judicial  action,  and  mere  presumption  would  not 
be  strong  enough  to  sustain  it. 

But  more  than  this,  to  concede  appellants'  views 
would  involve  the  imposition  of  an  additional  punish- 
ment or  penalty  upon  the  respondent.  What  power  or 
warrant  have  the  courts  to  add  to  the  respondent's  pen- 
alties by  depriving  him  of  property?  The  law  has  pun- 
ished him  for  his  crime,  and  we  may  not  say  that  it 
was  an  InsufBcient  punishment.  In  the  trial  and  pun- 
ishment of  the  respondent  the  law  has  vindicated  it- 
self for  the  outrage  which  he  committed,  and  further 
judicial  utterance  upon  the  subject  of  punishment  or 
deprivation  of  rights  is  barred.  We  may  not,  in  the 
language  of  the  court  in  People  v.  Thornton  (25  Hnn, 
456,  "enhance  the  pains,  penalties  and  forfeitures 
provided  by  law  for  the  punishment  of  crime." 

The  judgment  should  be  affirmed  with  costs. 

All  concur  with  Eabl,  J.,  except  Gray,  J.,  who  reads 
dissentng  opinion,  and  Danfobth,  J.,  concurring. 
Judgment  in  accordance  with  the  prevailing  opinion. 

Kurder  of  Testator  by  BeiieflciBi7  under  a  WilL—In  ttte  case  of 
Owens  V.  Owens,  lUO  N.  C.  240,  wMch  1b  disapproved  In  the 
principal  caae.  It  was  held  that  the  oal7  criminal  misbehavior 
which  bars  a,  wife's  right  of  dower  Is  the  commission  of  adulterjr 
and  living  separate  from  her  husband  at  Hie  time  of  his  death, 
and  that  the  widow,  although  convicted  as  aecessorr  before 
fba  tact  to  her  husband's  murder  and  confined  in  the  state  prison 
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under  sentence  tberefor.  Is  nerertheleea  entJacd  to  dower  tn  tils 
lands.  It  was  further  held  In  that  case,  that  forfeiture  of  property 
tor  ctlme  1b  unknown  to  the  law  of  North  OaroUou,  and  that  crline 
cannot  Intercept  the  transmlsMion  of  an  Intestate's  property  to  his 
heirs  and  distributees,  the  court  saying: 

"  Is  the  right  of  the  nife  to  share  In  the  peraonal  estate  aa  a  dis- 
tributee lost  or  affected  by  the  fact  that  Hie  IntMtate  died  at  her 
bands  or  through  her  procmvment?  Does  the  child  who  slays  a  pateDt 
thereby  lose  his  right  to  parUdpate  with  his  broOiers  and  dsters  In 
the  distrlbnUon  of  the  personal  or  to  take  his  part  of  the  descended 
real  estate?  Or,  reveratng  the  matter,  does  the  hnsliand  who  kills 
his  wife  impair  his  right  under  the  Statute  of  Distributions  to  succeed 
to  the  ownership  of  her  pemonal  property  left  after  paytn^it  of 
debts?  Or,  bi  general  terms,  does  anyone,  as  a  consequence  of  the 
tmlawtul  taking  of  human  life,  become  thereby  disabled  to  take  a 
part  of  the  estate  left  by  the  deceased,  which  the  law  gives  him 
and  gives  bim  subject  to  no  such  c«nditlon?  We  are  unable  to  And 
any  sufflclent  legal  ground  for  denying  to  the  peUdoner  the  relief 

which  be  demands." "We  have  searched  in  vain  for  an  authority 

or  ruling  on  this  question  and  find  no  such  case;  the  fact  that  none 
such  Is  met  with  affords  a  strong  presumption  against  the  propo- 
sition (that  the  crime  of  the  wife  would  bar  her  dower)  that  must 
therefore  determine  the  appeal  upon  the  reason  of  the  thing." 

In  the  case  of  the  New  York  Mutual  Life  Insurance  Company  t. 
Arroslrong.  117  U.  S.  6D1,  dted  in  the  principal  case,  it  was  held 
that  proof  that  the  as^gnee  of  a  policy  of  life  insurance  caused  the 
death  of  the  assured  by  felonious  means  is  sufiident  to  defeat  a  re- 
covery OD  tbe  policy,  and  that  evidence  that  the  assignee  of  a  policy 
sued  upon  bad  <^ttdned  other  insurance  in  other  companies  ou  the 
life  of  the  assured,  at  or  near  the  same  time,  waa  clenriy  admissible, 
upon  the  theory  that  It  tended' to  show  that  the  insurance  was  ob- 
tained upon  the  premeditated  purpose  to  defeat  and  defraud  the  com- 
pany. See  also  New  York  Life  Insurance  Co.  v.  Black,  3  Md.  3*1; 
Wamock  v.  Davis,  104  TJ.  S.  775;  Archibald  v.  Mutual  Insurance  Cooo- 
pany  of  Chicago,  S8  Wis.  542;  De  Ronge  v.  Elliott.  23  N.  J.  Eq.  486- 
qf.  Lincoln  v.  Claffln,  7  Wall,  132;  Butter  v.  Watkhis,  13  Wail,  456; 
BottMnly  V.  United  States,  1  Story,  ISi. 
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Hacknet  v8.  Tract. 

(137  PeniiBylviuila  State,  53.) 

EXECUTOKY   DE\nSE. — FaILUHE   OF   ISSUE. 

A  gift  ot-er  to  anotber  if  tlie  flrat  deTime  die  without  Issue,  btHoe 
coustmed  to  Import  an  Indefinite  Collnre  of  Issue,  is  void,  and  th« 
first  devisee  Is  vested  with  the  f<?e. 

AppEALfrom  the  Court  of  Common  Pleas  of  Fayette 
County.  The  langaage  of  the  will  is  stated  in  the 
opinion. 

Edward  Campbdl,  (with  him  R.  H.  Lindsey  and  T.  B, 
Searight),  for  the  appellants. 

8.  L.  Mestrezat,  for  the  appellees. 

Green,  J.  In  one  of  our  most  recent  cases  ReitioeM 
Y.  Shirk,  119  Pa.  St.  108,  13  AU.  Rep.  806,  our  brother 
Sterbitt,  in  delivering  the  opinion  of  the  court,  said: 
"  Standing  alone,  therefore,  the  words '  die  without  leav- 
ing issue,'  and  other  expressions  of  the  same  import, 
mean  an  indefinite  failure  of  issue.  Taylor  v.  Taylor,  63 
Pa,  St.  481 ;  Middleswarths  v.  Blackmore,  74  Pa.  St.  414.  At 
common  law  in  the  absence  of  words  making  a  different 
intent  apparent,  the  established  interpretation  of  such 
expressions  in  a  will  is  that  they  import  a  general  in- 
definite failure  of  issue,  and  not  a  failure  at  the  death 
of  the  first  taker;  and  such  has  undoubtedly  been  the 
rule  in  this  state  since  Ekhdberger  v.  Barnitz,  9  Watts, 
447." 

In  the  present  case,  the  whole  of  the  devise  of  the 
premises  in  question  is  in  these  words:  "Fifth.  And, 
at  the  decease  of  my  wife,  Nancy,  I  give  and  bequeath 
the  same  to  my  daughter  Elizabeth  by  her  paying  to  my 
daughter  Mary,  intermarried  with  C.  V.  Tracy,  one-half 
the  appraised  value,  but,  in  case  my  daughter  Elizabeth 
should  die  without  issue,  then  in  that  case  all  her  inter- 
est that  she  might  or  could  have  in  the  same  to  descend 
to  my  daughter  Mary."    There  are  no  other  words  in 
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the  will  that  make  any  other  provision,  or  in  any  man- 
ner relate  to  this  part  of  the  estate.  The  concluding 
clause  relates  to  the  part  devised  to  William. 

In  the  leading  ease  of  Ekhelberger  v.  Barnitz,  9 
Watts,  447,  the  words  of  the  will  were:  "And  further 
my  will  is,  because  my  son  Henry  is  not  yet  married, 
that,  if  he  should  die  without  leaving  any  lawful  issue, 
then  his  full  share  shall  fall  or  go  in  equal  shares  to  my 
other  three  children,  Adam  and  Anna,  Mary  and  Susan- 
na, to  one  of  them  as  much  as  to  the  other,"  Sergeant, 
J.,  said,  in  delivering  the  opinion:  "The  principle  has 
now  become  a  settled  rule  of  property  in  relation  to 
lands,  that  if  a  devise  be  made  to  one  in  fee,  and  if  he 
die  without  issue  or  on  failure  of  issue,  or  for  want 
of  issue,  or  without  leaving  issue,  then  over  to  an- 
other in  fee,  the  estate  of  the  first  taker  is  a  fee-tail, 
which,  if  he  have  issue,  passes  to  them  ad  infinitum  by 
descent  as  tenants  in.  tail.  The  estate  vests  in  the  first 
taker  fully,  and  to  all  intents  and  purposes  as  a  fee-tail; 
and  any  devise  over  after  the  failure  of  such  must  of 
course  be  after  an  indefinite  failure  of  issue,  and  bad  as 
an  executory  devise.  It  is  good  as  a  vested  remainder,- 
subject  to  be  barred  by  a  fine  or  recovery,  or  deed  exe- 
cuted by  the  tenant,  in  tail,  under  the  act  of  assembly." 

We  have  repeatedly  said  that  the  case  of  Eichelberger 
V.  Barnitz,  has  never  been  shaken,  and  it  is  certainly 
the  law  of  this  state  at  the  present  time.  There  have 
undoubtedly  been  cases  in  which  we  have  held  that, 
where  language  somewhat  similar  was  used,  "  the  fail- 
ure of  issue,  upon  which  the  estate  of  the  first  taker  was 
to  determine,  was  a  definite,  and  not  an  indefinite,  fail- 
ure of  issue;  but  in  all  of  these  cases  some  particular 
reasons,  founded  apon  language  of  the  will  indicating 
that  the  testator  intended  a  definite  failure  of  issue,  con- 
trolled the  decision.  It  was  contended  for  the  appel- 
lants that  such  a  reason  exists  in  the  present  case,  in 
the  fact  that  the  limitation  over  is  to  the  sister  Mary  by 
name;  and  that  she  being  a  living  person  at  the  death  of 
the  testator,  a  definite  failure  of  issue  must  have  been 
intended;  and  that  such  a  limitation  was  not  too  remote 
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to  sustain  an  executory  devise.  There  are  casee  in  which 
such  a  fact  is  held  important  in  connection  with  other 
considerations;  but,  standiitg  alone,  it  is  clearly  not  suf- 
ficient, as  has  been  held  in  many  of  the  cases.  Thus  in 
Eichelberger  v.  Barnilz  the  limitation  over  i^-as  to  tes- 
tator's other  three  children,  Adam  and  Anna,  Mary  and 
Susanna."  They  were  the  testator's  own  children,  and 
were  specifically  named  as  second  takers,  which  might 
be  well  urged  against  the  failure  of  issue  being  regarded 
as  definitiTe;  yet  it  was  so  held. 

In  the  case  of  Lapstey  v.  Lapsky,  9  Pa.  St  130,  the 
devise  was  to  four  sons  equally,  they  paying  a  certain 
sum,  which  was  to  be  divided  among  the  testator's 
daughters.  The  will  then  provided:  "If  any  of  my 
sons  should  die  without  issue,  their  part  or  portion 
shall  be  divided  between  the  surviving  brothers;  also, 
if  a  daughter  should  die  without  issue,  her  part  or  por- 
tion shall  be  divided  among  her  remaining  sisters." 
Here  also,  although  the  limitation  over  was  to  those  of 
the  testator's  own  children  who  should  survive,  the  case 
was  held  to  be  one  of  an  indefinite  failure  of  issue,  and 
the  estate  of  the  first  taker  was  a  fee-tail. 

The  case  of  Vaughan  v.  Dickes,  20  Pa.  509,  is  still 
stronger  in  the  same  direction,  and  is  strikingly  analo- 
gous to  the  present  one.  The  words  of  the  devise  were: 
"And,  after  the  decease  of  my  said  mfe,  I  give,  be- 
queath, and  devise  all  the  aforesaid  real  estate,  above 
described,  to  my  son  Peter  Dickes  and  daughter  Cather- 
ine Albertson,  to  them  and  their  heirs  forever,  share 
and  share  alike,  to  be  equally  divided  between  them; 
"  *  •  and  it  is  further  my  will  that,  should  my  sou 
Peter  Dickes  not  marry  and  have  lawful  issue,  then  the 
said  real  estate  heretofore  devised  to  him  shall  go  to  my 
said  daughter,  Catherine  Dickes,  and  her  heirs  forever." 
It  Ti-as  held  that  the  words  of  the  will  created  an  estate 
tail  in  Peter,  and  not  a  fee  with  an  executory  devise  in 
favor  of  Catherine  and  her  heirs;  that  the  limiUition 
over  was  void  as  an  executory  devise,  it  being  too  re- 
mote, as  being  founded  on  an  indefinite  failure  of  issue. 
The  reasoning  of  Mr.  Justice  Woodward  in  the  opinion 


D.qitizeabyG00l^lc 


346  AMERICAN  PROBATE  REPORTS. 

is  conclusiTe  against  the  argument  of  tlie  appellant  in 
the  present  case,  and,  were  it  necessary,  it  would  be  in- 
structive to  repeat  it.  A  brief  quotation  may  be  cited: 
"  But  this  form  of  expression,  like  its  equivalents,  *  if  Jie 
die  before  he  has  any  issue,'  or  '  on  a  failure,  of  issue,'  or 
'for  want  of  issue,'  or  'without  leaving  issue,' — Iiave 
been  adjudged  again  and  again,  both  io  England  and 
this  country,  to  import  a  general  and  indefinite  failure 
of  issue."  And  again:  "  This  may  not  be  according  ta 
the  actual  intent  of  the  testator.  Doubtless  he  did  not 
intend  to  create  an  estate-tail,  but,  when  a  testator  used 
words,  without  explanation  or  qualification,  in  the  con- 
text, which,  according  to  a  settJed  rule  of  law,  import  an 
estate  tail,  the  legal  meaning  of  the  will  is  to  prevail 
over  the  actual  intention  of  the  testator."  It  will  be 
noticed  in  this  case  also  that  the  second  taker  was  a  liv- 
ing child  of  the  testator,  but,  the  words  of  the  will  com- 
ing within  the  general  language  which  designates  au  in- 
definite failure  of  issue,  the  ordinary  rule  was  applied. 

The  same  doctrine  was  applied  to  almost  precisdy 
similar  langugae  in  Matlock  v.  Roberts,  54  Pa.  148.  * 
Agnew,  J.,  says  in  the  opinion,  that  "  a  contrary  doc- 
trine is  not  to  be  derived  from  Langley  v.  Heald,  7 
Watts  &  8.  96;  Ehy  v.  Ehy,  5  Pa.  461;  Jeamp  v.  Smmk^ 
16  Pa.  327;  and  Duval's  Appeal,  38  Pa.  112,— for  in  each 
of  these  cases  special  expressions  are  found  which  lead 
to  the  conclusion,  a  failure  of  issue  within  a  definite 
period  was  intended,  and  consquently  that  no  tenancy 
in  tail  could  be  inferred."  The  cases  referred  to  are 
some  of  those  cited  by  the  appellants  in  the  present 
contention. 

Laicrence  v.  Laicreiice,  105  Pa.  335,  was  another  in- 
stance where  a  testator  devised  land  to  B.  &  C.  "  and 
their  heirs  as  tenants  in  common,  but,  if  the  said  C. 
should  d.<;  without  leaving  lawful  issue,  then  and  in 
that  case  "  his  share  to  go  to  B.,  his  heirs  and  assigns, 
forever;  and  it  was  held  that  C.  took  a  fee-tail.  The 
whole  subject  was  again  gone  over  in  an  elaborate  opin- 
ion of  Mr.  Justice  Tri;n'key,  and  all  the  arguments  in 
favor  of  a  definite  failure  of  issue  were  reviewed  and 


D.qitizeabyG00l^lc 


NELSON   V.    POTTER.  347 

answered,  and  the  estate  of  C.  was  held  to  be  a  fee-taD, 
upon  the  ground  of  an  indefinite  failure  of  issne. 

There  is  no  occasion  to  extend  the  discussion.  We  are 
clearly  of  opinion  that  the  present  case  is  ruled  by  all 
the  decisions  we  have  cited,  and  that  there  is  no  excep- 
tional reason  for  taking  it  out  of  their  operation.  The 
act  of  1855  converts  Elizabeth's  estate  into  a  fee-simple. 

Judgment  affirmed. 

See  further  as  to  executory  devlaee,  Summere  t.  Smith,  T  Am. 
Prob.  Rep.,  #wpra,  p.  118.  Cf.  BUla  v.  Bills,  7  Am.  Prob.  Rep.,  ntj^ra, 
p.  135,  and  the  note;  aiao  Hallld&y  v.  SDldder,  T  Am.  Prob.  Sep.. 
gupra,  212. 


Nelson  vs.  Potter, 

(SO  New  Jeraer,  32i.) 


Foreign  wills. — Probate. — Oonstrtjction. — Execu- 
tion.— Lex  hbi  sitae. 

The  Btatnte  of  New  Jersey  (Rev.  of  N.  J.  Snpp.  T7B)  providing  for 
the  probate  of  foreign  wills  does  not  ^rogate  tbe  rule  that  devises 
of  realty  mnst  be  executed  according  to  the  law  of  the  state  where- 
in the  land  Ues;  but  merely  renders  a  transcript  of  the  foreign 
probate  competent  evid^ice,  dlspensUig  with  proof  by  the  snbscrib- 
ing  witnesses. 

Tlie  courts  of  one  state  being  without  jurisdiction  over  title  to  lands 
In  another  state,  the  clause  of  the  federal  constitution  requiring 
full  faith  aod  credit  to  be  given  In  each  state  to  the  records  and 
Judicial  proceedings  of  every  other  state,  does  not  i^ply  to  foreign 
devises  of  realty. 

On  Certificate  upon  a  feigned  issue  out  of  the  Court 
of  Chancery. 

Ar?r«ed   before   Depue,    Van    Syctel,   and   Knapp, 
Justices. 

John  8.  Voorhees,  for  plaintiff. 

A.  Q.  Eeasbey,  for  defendant. 
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Depxie,  J.  This  suit  iiiTolves  title  to  certain  lands 
situate  in  the  county  of  Middlesex,  in  this  state,  of 
■which  Isaac  J.  Potter  died  seized. 

The  deceased,  whose  domicile  was  in  California,  died 
May  19,  1885.  By  his  last  will,  dated  Noyember  19, 
1884,  he  devised  the  residue  of  his  estate,  in  which  the 
lands  in  question  were  included,  to  two  incorporated 
societies.  The  plaintiff  deriveil  title  by  conveyance 
from  these  societies.  The  defendant  makes  title  as  an 
heir-at-law  of  the  deceased. 

The  testator'a  will  was  in  writing,  and  signed  by  him, 
but  not  executed  by  him  in  tlie  presence  of  subscribing 
witnesses.  It  is  admitted  that  the  will  was  made  and 
executed  in  compliance  with  the  laws  of  California,  and 
that  under  tlie  laws  of  that  stiite  it  would  be  a  valid 
testamentary  disposition  of  lands.  It  was  not  made 
and  executed  in  conformity  with  the  law  of  this  state, 
which  requires  all  wills  to  be  executed  in  the  presence  of 
two  witnesses,  present  at  the  Siime  time,  who  shall  sub- 
scribe their  names  thereto  as  witnesses  in  the  presence 
of  the  testator.  Rev.,  p.  1247,  §  22.  The  certificate 
presents  the  question  whether  a  will,  made  and  exe- 
oute<l  by  a  non-resident  testator,  in  such  a  manner  as 
by  the  law  of  his  domicile  would  be  a  valid  devise  of 
lands,  can  operate  to  devise  lands  in  this  state,  the  will 
not  having  been  executed  in  conformity  with  the  law 
of  this  state. 

The  incidents  of  real  estate,  its  disposition,  and  right 
of  the  succession,  depend  upon  the  lex  rci  sitae.  The 
validity  of  bequests  of  personal  property  depends  upon 
the  law  of  the  testator's  domicile,  and  the  validity  of 
devises  of  real  property  upon  thelaw  of  the  state  where 
the  lunds  lie.  Hence  a  will  executed  according  to  the 
law  of  the  testator's  domicile  will  pass  personal  prop- 
erty wherever  situate;  but,  with  respect  to  devises  of 
lands,  the  will  must  be  executed  according  to  the  for- 
malities prescribed  by  the  law  of  the  state  in  which  the 
land  is  situiitcd.  4  Knit.  Comm.  513;  Stonf,  foufi.  Ixitr, 
g  474;  Whart.  Confl.  I^ir,  S  585;  Jonesi  v.  nahi-mhnm,  107 
U.  S.  174-179,  2  Slip.  Ct.  Bep.  336;  Robertson  t.  Picirell, 
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109  V.  8.  608,  3  Sup.  Ct.  Rep.  40T;  Pratt  v.  DoiiglanH,  38 
X.  J.  Eq.  516;  1  Jnnn.  With,  {Raiul  ed.)  1,  and  note  b. 

The  courta  of  one  stiite  are  without  JHrisdiction  over 
title  to  lands  in  another  state;  and  the  clause  of  the 
federal  constitution  which  requires  full  faith  and  credit 
to  be  given  in  each  state  to  the  records  and  judicial  pro- 
ceedings of  every  other  state  applies  to  the  records  and 
proceedings  of  courts  only  so  far  as  they  have  juriadic- 
tion.  PiibUc  Works  v.  Oohimhia  College,  17  A\'all,  521; 
Davis  V.  ITeadli/,  7  C  E.  Green,  115-121,  Hence  the  pi-o- 
bate  of  a  will  in  one  state,  though  conclusive  as  to  title 
to  personalty  if  the  probate  be  made  at  the  domicile  of 
the  testator,  is  of  no  force  in  establishing  the  sufficiency 
or  validity  of  a  devise  of  land  in  another  state.  It  can 
obtain  such  force  only  in  virtue  of  some  law  of  the  state 
in  which  the  lands  are  situate.  ilcCormick  v.  Siilliran, 
10  Wheat.  192;  Darby  v.  Maijer,  10  Wheat.  465;  Watts  & 
Waddle,  6  Peters,  389;  Robertson  v.  Pickrdl,  109  U.  S. 
608,  3  Sup.  Ct.  Rep.  407;  Brine  v.  Insurance  Co.,  96  U.  S. 
627-635.  The  state  legislature  might  provide  that  lands 
within  the  state  should  pass  by  a  devise  in  a  will  exe- 
cuted according  to  the  law  of  the  state  or  country  in 
which  the  testator  was  domiciled.  But  an  act  of  legis- 
lation of  that  import  would  be  so  extraordinary  and 
impolitic,  in  its  tendency  to  introduce  dmibt  and  uncer- 
tainty in  the  title  to  lands,  that  a  statute  of  that  simili- 
tude would  not  be  allowed  that  effect,  unless  such  in- 
tent was  expressed  in  clear  and  unequivocal  language. 

The  testator's  will  was  duly  probated  in  the  office  of 
the  clerk  of  Tnolumna  county,  California,  May  27,  1885, 
and  an  exempliiled  copy  thereof  filed  and  recorded  in 
the  surrogate's  office  of  Middlesex  county,  in  this  state. 
May  2,  1887,  in  compliance  with  the  act  of  the  legis- 
lature of  May  11,  1886,  (Sup.  Rev.,  p.  775.)  It  is  con- 
tended by  the  plaintiff  that,  by  force  of  this  statute,  a 
will,  not  executed  in  the  manner  prescribed  by  the  law 
of  this  state,  is  nevertheless  operative  to  devise  lands  in 
this  state,  if  it  be  executed  according  to  the  formalities 
required  for  a  devise  of  lands  by  the  laws  of  the  state 
or  country  where  the  testator  wa^  domiciled.    (The  act 
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in  question  provides  that  when  any  will  shall  have  been 
admitted  to  probate  in  any  state  or  territory  ot  the 
United  States,  or  the  District  of  Columbia,  or  in  any 
foreign  state  or  kingdom,  and  any  person  shall  desire  to 
have  the  same  recorded  in  this  state,  for  the  purpose  of 
making  title  to  iaiida  or  real  estate  in  thte  state,  it  should 
be  lawful  for  the  surrogate  of  any  county  in  this  state, 
upon  an  exemplified  copy  of  such  will  and  of  the  cer- 
tificate of  probate  thereof  and  of  the  letters  testamen- 
tary, exemplified  and  attested  as  mentioned  in  the  act, 
being  filed  in  his  office,  to  record  such  will,  certificate 
and  letters,  and  file  the  said  copy  in  his  office).  The  act 
further  provides  tliat  any  such  wi'//,  certificate,  and  let- 
ters, being  so  recorded,  should  have  the  same  force  and 
effect,  in  respect  to  ail  lands  and  real  eMate  ichereof  the 
testator  died  seized,  as  if  the  said  icill  had  been  admitted 
to  probate,  and  iettcrs  testamentary  had  been  issued  in 
this  state.  It  also  provides  that  all  conveyances  there- 
tofore or  thereafter  made  by  any  executor,  or  by  any 
devisee,  should  be  as  valid  as  if  said  wUl  liad  been  ad- 
mitted to  probate,  and  letters  testamentary,  etc.,  had 
been  issued  in  this  state,  and  that  such  record  op  certi- 
fied copies  thereof  should  be  received  in  evidence  in  all 
courts  of  this  state. 

This  statute'  was  originally  passed  March  28,  1866, 
Nix.  Dig.  1035,  §  40.  It  was  repealed  in  1873,  (Pamph. 
L.  1872,  p.  58.)  and  restored  in  1873,  (Pamph.  L.  1872,  p. 
168,)  and  was  included  in  the  Orphan's  Court  act  in  the 
Revision  of  1874.  {Rev.,  p.  757,  §  26.)  It  was  re-enacted 
with  some  amendments  in  1882,  (P.  L.  1882,  p.  112,)  and 
again  in  18(>6,  with  some  other  amendm«its,  Bev.  Sup., 
p.  775;)  but  the  act  as  it  now  stands  is,  so  far  as  con- 
cerns this  suit,  substantially  the  same  as  it  was  when 
it  was  passed  in  1866.  The  act,  as  passed  in  1866,  was 
entitled  "  A  supplement  to  the  act  relative  to  the  pro- 
bate of  wills  from  other  or  foreign  states,"  which  was 
an  act  passed  April  15, 1846,  Nix.  Dig.  p.  1032,  §  31.  The 
act  of  1846,  to  which  the  act  of  1866  was  a  supplement, 
was  originally  passed  March  6, 1828,  under  the  title  of 
"  An  act  relative  to  the  probate  of  wills,"  (Har.  C<Hnp. 
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195,)  and  with  some  additions,  of  no  importance  in  this 
case,  was  included  in  the  Revision  of  184()  under  the 
title  above  mentioned. 

When  the  act  of  1828,  providing  for  the  record  of 
foreign  Wilis,  was  passed,  statutes  were  in  force  making 
the  record  of  wills  originallj  proved  under  the  laws  of 
this  state,  either  ia  the  Prerogative  Court  or  before  the 
surrogate,  or  transcripts  thereof,  competent  evidence  of 
the  same  validity  and  effect  as  if  the  original  will  were 
produced  and  pro^'ed.  The  germ  of  this  legislation  was 
the  act  of  Alarch  17,  1713-14,  (Nix.  Dig.  p.  1034;  Revi- 
sion, 1249;)  which  in  the  second  section  provided  that 
wills  thereafter  made  in  writing,  signed  and  published 
by  the  testator  in  the  presence  of  three  subscribing 
witnesses,  and  regularly  proved  and  entered  upon  the 
books  of  records  or  registers,  should  be  su£B<:ient  to 
derise  and  convey  lands,  tenements,  liereditaments,  or 
other  estates,  as  effectually,  to  ail  intents  and  purposes, 
as  if  the  testator  had  conveyed  the  same  away  in  his 
lifetime;  and  that  the  books  in  which  they  were  regis- 
tered or  recorded  should  be  accepted,  and  be  sufficient 
evidence  at  all  times  and  places.  The  fourth  section 
declared  that  the  copy  of  any  will,  made  in  any  of  his 
majesty's  colonies,  by  which  any  real  estate  ■within  this 
colony  is  devisetl,  being  proved  according  to  the  custom 
of  such  colony,  and  certified  under  the  great  seal  of  such 
colony,  should  be  received  in  evidence  in  any  of  the 
courts  within  this  province,  and  be  esteemed  as  valid 
and  sufficient  as  if  the  original  will  or  testament  was 
then  and  there  produced  and  proved.  This  act  is  still 
in  force  (the  word  "colony"  being  taken  to  include 
"  state,"),  except  as  modified  by  the  act  concerning  will, 
of  March  12,  1851  (Rev.,  p.  1247,),  with  respect  to  the 
number  of  witnesses  required,  and  the  mode  of  execut- 
ing and  attesting  wills.  (Irahani  v.  M'lntefif,  26  N.  J. 
Law,  254-259 ;  4  (Mff.  Law  Beg.,  p.  1241  §  72.'  Mr.  Grif- 
fith, commenting  on  the  act  of  1713-14,  and  other 
provisions  for  authenticating  wills  made  in  other 
states,  as  furnishing  evidence  of  the  existence  and  of 
the  probate  of  such  a  will  in  another  state,  containing 
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a  devise  of  land  so  in  this  state  adds  that  "  still  it  [the 
will]  must  appear  to  be  executed  in  such  maimer  as  our 
law  requires  for  the  devising  of  real  estate  lying  here." 
4  Grifl.  Am.  Reg.  p.  1241,  g  72,  note  1. 

None  of  these  acts,  which  make  the  record  of  probate 
or  transcripts  thereof  evidence,  was  designed  to  change 
the  law  with  respect  to  the  manner  in  which  wills  were 
required  to  be  executed  to  make  a  valid  devise  of  lands. 
When  these  acts  were  passed,  and  down  to  the  act  of 
1S51,  a  will  of  personalty  was  valid,  and  therefore  en- 
titled to  probate,  though  it  was  executed  without  any 
subscribing  witnesses;  and  at  the  same  time  a  will  was 
inoperative  to  devise  lands,  unless  executed  in  the 
presence  of  subscribing  witnesses,  and  with  certain 
formalities  provided  by  statotes  regulating  that  sub- 
ject. The  object  of  these  acts  was  simply  to  provide 
instruments  of  evidence  to  dispense  with  the  produc- 
tion of  the  subscribing  witnesses  in  support  of  title  by 
devise.  As  was  said  by  <^ef  Justice  Beaslet.  "the 
intention  was  to  make  them  prima  facie  evidence  for 
the  sake  of  convenience."  Otterson  v.  Hofford,  36  N.  J. 
Law,  129-133.  If  the  will,  as  probated,  showed  a  will 
executed  in  such  a  manner  as  was  required  for  a  valid 
devise  of  lands,  the  record  of  the  probate,  or  a  tran- 
script thereof,  was  prima  fade  evidence  of  the  title  of 
the  devisee.  If  the  record  did  not  exhibit  a  will  so  exe- 
cuted, the  record  or  transcript  went  for  naught.  Den 
v.  Allen,  2  N.  J.  Law,  35,  38,  42,  43;  Allaire  v.  Allaire,  3T 
N.  J.  Law,  312,  318,  319;  s.  c.  39  N.  J.  Law,  113. 

The  act  of  1846,  which  applies  to  foreign  wiUs,  must 
receive  the  same  construction;  for  by  the  third  section 
of  that  act  it  is  declared  that  such  record,  or  certified 
copies  thereof,  should  be  evidence  in  the  same  man- 
ner, and  have  the  same  force  and  effect,  as  if  such  will 
had  been  proved  in  the  usual  manner,  under  the  exist- 
ing laws  of  this  state.  It  was  so  decided  in  Allaire  v. 
Allaire,  supra. 

It  was  contended  by  the  plaintiff,  to  sustain  this  de- 
vise, that  the  act  of  1886,  (Eev,  Sup.,  p.  775,)  requires 
a  broader  construction.     The  argument  was  based  upon 
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the  phrase,  "  shall  desire  to  have  the  same  recorded  ia 
this  state  for  the  purpose  of  making  title  to  lands  or 
real  estate  in  this  state,"  aod  the  fact  that  conveyances 
ther^ore  or  thereafter  made  by  executors  or  devisees 
was  validated.  The  reason  for  the  introduction  of  the 
words  above  quoted,  with  respect  to  the  purpose  for 
which  such  will  was  recorded,  is  apparent.  The  act  of 
1846  contemplated  letters  testamentary,  or  administra- 
tion upon  the  recording  of  the  will,  and  required  a  bond, 
with  security  from  non-residents,  for  the  faithful  ad- 
ministration of  the  testator's  estate.  In  some  instances 
the  record  of  a  foreign  will  in  this  state  waa  needed  ex- 
clusively as  a  muniment  of  title,  without  any  adminis- 
tration on  the  testator's  estate.  The  supplements  of 
1866  and  1887  were  designed  to  meet  this  situation  of 
affairs.  Provision  was  therein  made  for  recording  the 
will  for  the  sole  purpose  of  making  title  to  lands  or 
real  estate  in  this  state  without  letters  testamentary  or 
of  administration  thereon,  and  consequently  without 
any  bond  for  the  administration  of  the  testator's  estate. 
And  it  will  be  observed  that  in  every  instance  in  these 
statutes,  in  which  the  effect  of  such  a  record  is  de- 
clared, it  is  declared  that  such  will,  upon  being  re- 
corded, "  shall  have  the  same  force  and  effect,  in  respect 
to  all  lands  and  real  estate  whereof  the  tt^tator  died 
seized,  as  if  said  will  had  been  admitted  to  probate,  and 
letters  testamentary  or  of  administration  with  the  will 
annexed  had  been  issued  in  this  state;"  and  that  con- 
veyances of  such  real  estate  by  the  executor  or  devisee, 
"  shall  be  as  valid  as  if  said  will  had  been  admitted  to 
probate,  and  letters  testamentary  or  of  administration 
with  the  will  annexed  had  been  issued  in  this  state." 
In  this  language  the  legislature  expressed  a  purpose  to 
put  such  a  will,  when  recorded,  on  the  same  footing, 
with  respect  to  lands,  as  wOis  recorded  under  the  act 
of  1866.  The  language  in  which  these  statutes  are  ex- 
pressed gives  no  countenance  to  the  supposition  that 
the  legislature  intended  to  suspend  the  statute  concern- 
ing wills,  with  respect  to  lands  in  this  state,  in  favor  of 
foreign  testators;  or  to  give  the  record  of  foreign  wills 
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an  effect  which  it  has  not  given  to  domestic  wills,  duly 
probated  in  our  courts.  The  whole  of  the  legislation 
with  retpect  to  the  force  and  effect  of  the  probate  and 
recording  of  wills,  domestic  or  foreign,  upon  the  title  to 
lands,  is  of  the  same  character.  The  record  of  probate 
or  a  transcript  thereof  is  made  competent  eyidence  dis- 
pensing with  proof  by  the  subscribing  witnesses;  leav- 
ing the  legal  effect  of  the  will,  as  a  devise  of  lands  to  be 
determined  as  it  would  be  if  the  original  will  was  pro- 
duced and  proved.  The  testator's  will,  if  produced  and 
proved,  would  be  inoperative  to  devise  lands  in  this 
state.  It  acqnired  no  additional  force  from  the 
recording. 

A  certificate  will  be  made  that  the  title  to  the  lands 
in  question  did  not  pass  under  the  testator's  will,  bot 
descended  to  his  heirs-at-law. 

In  preparing  this  opinion,  I  have  not  overlooked  the 
fact  that  upon  the  testator's  death,  in  1885,  the  lands  in 
question  descended  to  his  heirs-at-law,  and  that  their 
title  was  vested  before  the  act  of  1886  was  passed. 
But  inasmuch  as  the  act  of  1882,  which  was  in  force 
when  the  testator  died,  is,  in  all  respects  material  to 
this  controversy,  identical  with  the  act  of  1886,  I  pre- 
ferred to  consider  the  case  as  if  controlled  by  the  latest 
act  on  this  subject. 

TTOl  of  realty— Peraonalty—Kxecation  and  probate.— In  Jones 
V,  Habersham,  107  U.  S.  174,  It  Is  held  that  the  validity  of  a  charita- 
ble devise  as  agninst  the  heir-at-law  depends  upon  the  law  of  the 
Slate  where  the  land  lies,  and  that  the  vElldlty  oF  a  charitable  be- 
4iueBt  as  against  the  next  of  kin  depends  upon  the  law  of  the  State 
of  the  testator's  domicile.    The  court,  by  Mr.  Justice  Gray,  said; 

"  According  to  the  uulfonn  course  of  the  decisions  of  this  court, 
the  validity  of  these  devises  as  ngalnst  the  helr-nt-law  depends  upon 
the  law  of  the  State  la  which  the  Innds  He,  and  the  vfllldltj"  of  the 
bequests  as  agalniit  the  nest  of  kin  unon  the  law  of  the  State  In 
which  the  testatrix  had  her  domicile.  Vldal  v.  Glrard.  2  How.  ]27: 
VPheeler  v.  Smith,  9  How.  55;  BlcDonouEh  v.  Murdoch.  15  How,  367; 
Fountain  t.  Ravcnel.  17  How.  309,  3S4,  394;  Perin  v.  t?arey,  24  How. 
465;  Lorlngs  V.  Marsh,  6  Wall.  3.17;  U.  8.  v.  Fox,  94  U.  R.  315;  Kain 
T.  Glbboney,  101  U.  S.  362;  Russell  v.  Allen,  107  tr.  S.  163." 

The  later  case  of  Robertson  v.  IMckrell.  109  V.  S.  COS,  Is  to  the 
flame  effect,  the  court  holding  that,  in  order  to  pass  real  estate  dt- 
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uated  In  ttae  DIsMct  of  Columbia,  a  will  must  be  executed  as  pro- 
vided, by  the  lawB  In  force  Uiere.  aud  tbat  Its  validity  must  be  es- 
tablished In  Qie  maimer  provided  by  those  laws,  so  that  the  pro- 
bate of  a  will  la  the  Disirlct  of  Columbia  Is  evidence  of  Ita  validity 
only  so  far  as  it  affects  pereonal  pt^eHy. 

See  further  as  to  toe^ga  wIDb  and  comity  between  Uie  States 
Toronto  General  Trust  Co.  v.  Chlca^  B.  &  Q.  R.  Co.,  7  Am.  Prob. 
B«p.,  gupra,  SSii  and  Llncidn  v.  Peny,  7  Am.  Prob.  Rep.,  gupra,  288. 


In  re  Swinbuenb. 

(16  Rhode  Island,  SOS.) 
CONSTEUCTION. — ClEHICAL  MISTAKE. — "  TO  "  FOR  "  OP." 

Conditions. — Die  leaving  no  legal  heibs. — ^De- 
scription OF  Devisees. — Per  stirpes. 

A  will  directed:  "  All  the  rest  of  my  estate  I  give  and  beqneatb  to  R, 
•  •  *  the  legal  helre  of  B.,  and  of  T.,  M.  S.,  M.  C,  B.,  and  0., 
and  S.,  share  and  share  alibe,  to  them,  their  heirs  and  os^gns,  for- 
ever. Should  either  of  my  above-named  childrMi  die,  leaving  no  legal 
heirs  bom  of  their  own  body,  then  I  give  thfir  shares,  after  tfaetr 
death,  to  my  then  living  heirs."  B.  died  before  the  testator's  death. 
Held,  that  tbe  words  "of  T."  were  used,  by  clerical  mistake,  in- 
stead of  "  to  T,"  Ito  words.  "  Should  either  of  my  above-mentioned 
children  die  leaving  no  Ipjnil  heirs  Iwrn  of  thplr  own  body  "  and  the 
words  following,  "  I  give  thi-lr  shaiVM  atti-r  Uieir  death  "  clearly  im- 
porting that  T.  wiiB  not  exceptwi  from  the  pi-ovJsiona  of  the  wlil. 

The  words,  "  die.  leaving  no  legal  heirs  bom  of  their  own  body."  are 
not  to  be  construed,  "  die,  before  the  testator,  leaving  no  legal  heirs 
bom  of  their  own  l>o(]y;''  the  words  following.  "  I  (rtve  their  sharp 
after  their  deaUi."  indicating  tbat  the  testator  contemplated  a  period 
before  their  death  during  which  they  might  enjoy  their  share,  and 
intended,  by  the  words  "  after  their  death,"  that  the  bequest  over 
should  take  place  Immediately  after  thplr  death. 

The  Intention  of  tJie  testator  to  have  the  two  clilldren  of  his  deceased 
son  B.  take  per  liirpei  Is  manifested  by  his  use  of  the  words,  "legal 
helm  of  B."  in  designating  them;  and  this  construction,  being  in  har- 
mony with  the  entire  structure  of  the  bequest,  should  take  effect, 
notwithatandlng  tbe  use  of  the  expression  "  share  and  share  alike." 

Case  stated  for  an  opinion  of  the  court  under  Pub. 
St.  R.  I.  c.  192  §  23,  which  is  as  follows:  "Any  per- 
sons interested  in  any  question  of  the  construction  of 
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any  statute  of  tliia  state,  or  any  will,  deed,  or  other 
writing,  *  •  •  or  as  to  any  other  matter  or  thing 
within  the  jurisdiction  of  a  court  of  equity,  may  con- 
cur in  stating  such  question  in  the  form  of  a  special 
case  for  the  opinion  of  said  court;  •  •  *  and  the 
court,  on  hearing  the  case,  may  declare  its  opinion  of 
the  rights  involved  therein  without  administering  any 
relief;  and  such  declaration  shall  have  the  same  ef- 
fect, as  to  all  the  parties  thereto,  as  if  contained  in  a 
decree  on  original  bill." 

Fraitcia  B.  Peckham,  for  petitioner  Swinbome. 

DuRFBE,  C.  J.  The  case  stated  is  this:  Benjamin 
Ktunford,  late  of  Newport,  died  in  July,  A.  D.  1880, 
leaving  a  will  which  was  duly  admitted  to  probate, 
The  will,  besides  other  bequests  and  provisions,  be- 
queathed four  United  States  bonds,  of  the  par  value 
of  18,000,  to  Lewis  S.  Simmons,  in  trust,  to  pay  the  in- 
terest accruing  thereon  to  the  testator's  widow  during 
her  natural  life.  It  also  provided  that,  if  the  widow 
should  choose  to  occupy  his  homestead,  she  should 
be  allowed  to  do  so  at  a  low  rent,  not  exceeding  $200; 
and  disposed  of  the  residue  of  the  estate  in  the  words 
following,  to  wit; 

"All  the  rest  of  my  estate  I  give  and  bequeath  to 
Rebecca  G.  Knox,  widow,  of  Waterloo,  K.  T.,  the  legal 
heirs  of  Benjamin  Goddard  Mumford,  of  Providence, 
and  of  Thomas  C.  Mumford,  also  of  Providence,  Mary 
S.,  wife  of  James  Lawton,  of  Laconia,  N.  H.,  Martha 
G.,  wife  of  George  "W.  Swinburne,  Elizabeth  B.,  widow 
of  John  Sterne,  and  Catherine  T.  Mumford,  of  Newport, 
and  Sarah  S.  wife  of  A.  Harwood  Bacon,  of  Detroit, 
Mich.,  share  and  share  alike,  to  them,  their  heirs  and 
assigns,  forever.  Should  either  of  my  above-named 
children  die,  leaving  no  legal  heirs  bom  of  their  own 
body,  then  I  give  their  shares,  after  their  death,  to  my 
then  living  heirs,  none  receiving  more  than  the  income 
of  my  property  during  the  life-time  of  the  said  Louisa 
B.  Mumford." 
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Louisa  B.  Mumford  was  the  testatoi^s  widow. 

At  the  time  the  will  was  made,  the  testator  had 
Beven  children,  viz.,  Rebecca  G.  Knox,  Thomas  C.  Mum- 
ford,  Mary  S.  Lawton,  Martha  C  Swinburne,  Elizabeth! 
R  Sterne,  Catharine  T.  Mnmford,  and  Sarah  P.  Bacon, 
all  of  whom  survived  the  testator  and  his  widow. 
ne  had  had  a  son,  Benjamin  Qoddard  Mumford,  who 
died  before  him,  leaving  two  children  who  survived 
him  and  the  widow.  Eebecca  Q.  Knox,  Thomas  C. 
Mumford,  Mary  S.  Lawton,  Martha  C.  Swinburne,  and 
Sarah  P.  Bacon  had  children  living  when  the  will  was 
made  and  when  the  testator  died.  The  widow  died 
in  January,  A.  D.  1887.  The  following  questions  are 
presented  for  decision,  to  wit: 

First,  whether  the  words  *'  of  Thomas  C.  Mumford," 
contained  in  the  residuary  clause,  are  not  to  be  con- 
strued "to  Thomas  C.  Mumford";  the  word  "of" 
being  written,  instead  of  "to,"  by  clerical  error. 

Second,  whether  the  words  "die,  leaving  no  legal 
heirs  bom  of  their  own  body,"  are  to  be  construed, 
"  die  before  the  testator,  leaving  no  legal  heirs  bom  of 
their  own  body";  and  whether,  upon  the  death  of  the 
widow,  the  executor  was  authorized  and  directed  to 
distribute  the  residue  to  such  of  the  testator's  chil- 
dren as  were  living  at  his  death,  and  to  the  heirs 
of  the  son  who  had  predeceased  Mm,  or  whether 
the  heirs  of  the  body  of  such  of  the  children  as  died 
before  the  widow  are  entitled  to  their  shares,  and  the 
rest  is  to  be  held  in  trust  to  be  divided  at  the  death 
of  each  of  the  other  children. 

Tliird,  what  share  of  the  residue  did  the  two  child- 
ren of  Benjamin  Goddard  Mumford  take  under  the 
will? 

We  think  it  is  evident  that  "of"  was  used  instead 
of  "  to  "  in  the  residuary  clause  at  the  place  indicated 
by  the  first  question.  This  appears  from  the  words  of 
the  following  sentence:  "Should  either  of  my  above- 
named  children  die,  leaving  no  legal  heirs  of  their  own 
body,  then  I  give  their  shares,  after  their  death,  to 
.  my  then  living  hdrs."    The  words  clearly  import  that 
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all  the  children  were  to  have  their  sharea  until  their 
death,  Thomas  C.  not  excepted. 

We  do  not  think  the  words  "die,  leaving  no  legal 
heirs  bom  of  their  own  body,"  are  to  be  construed, 
"  die  before  the  testator,  leaving  no  legal  heirs  bom  of 
their  own  body."  There  is  nothing  in  the  context  to 
warrant  sneh  a  restriction;  and  the  words  "  I  give  their 
shares  after  their  death,"  show  that  the  testator  con- 
templated a  period  before  their  death  daring  which 
the  child  or  children  designated  would  or  might  en- 
joy their  shares.  It  follows  that  the  bequest  over  is 
a  bequest  which  may  still  take  effect  in  case  any  of  the 
children  die  without  leaving  any  legal  heirs  bom  of 
their  own  body,  unless  the  language  is  to  be  construed 
as  signifying  an  indefinite  failure  of  issue,  and  not 
simply  a  failure  to  leave  issue  living  at  the  death  of 
the  first  takers.  We  think  the  testator  had  in  mind 
the  latter  kind  of  failure.  The  langoage  is:  "Should 
either  of  my  above-named  children  die,  leaving  no  legal 
heirs  bom  of  their  own  body,  then  I  give  their  shares, 
after  their  death,  to  my  then  living  heirs."  It  seems  to 
ua  that  "  after  -their  death  "  obviously  means  immedi- 
ately after  their  death,  not  an  indefinite  length  of 
time  afterwards;  the  words  being  introduced  to  fix 
definitely  the  time  at  which  the  bequest  over  is  to  take 
effect.  And  see  Pinhury  v.  Elkin,  1  P.  Wms.  563;  Wil- 
kinson V.  South,  7  Term  R  553;  Trotter  v.  Oswald,  1 
Cox,  317— which  so  hold. 

The  bequest  over  is  an  executory  bequest;  and,  in 
the  event  of  any  of  the  children  dying  without  issue 
living  at  his  or  her  death,  it  will  carry  his  or  her  share 
to  the  testator's  then  living  heirs.  4  Kent,  Comm. 
(12th  Ed.)  •278,  note;  2  Jarm.  Wills,  {5th  Amer.  Ed.  by 
Randolph  and  Talcot,)  485,  note;  A'ottm  v.  Johnston, 
17  Grat.  8;  Jones  v.  Miller,  13  Ind.  337.  It  is  ai^ed 
that  the  words,  "  none  receiving  more  than  the  income 
of  my  property  during  the  life-time  of  the  said  Louisa 
B.  Mumford,"  imply  that  the  legatees  are  to  receive  the 
principal  at  her  decease.  But  the  words  are  connected 
with  the  bequest  over;  and  it  may  be  argued  that  with 
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as  mach,  if  not  greater,  probability  that  they  were 
nsed  by  way  ot  precaution  to  make  it  clear  that  the 
bequests  over  were,  like  the  primary  bequests,  subject 
to  the  widow's  life  interest  so  long  as  she  lived. 

The  will  contains  the  following  clause,  to  wit:  "The 
estate  standing  in  my  name  in  the  city  of  Detroit, 
Mich.,  is  mine  only  so  far  as  its  cost,  and  the  interest 
at  six  per  cent,  which  may  be  due  at  the  time  of  my 
decease,  which  amount  she  will  furnish  my  executor, 
and  he  will  deed  the  same  to  my  daughter,  Sarah  P, 
wife  of  A,  Harwood  Bacon,  when  the  division  of  my 
estate  is  made,  if  not  before."  It  is  argued  that  this 
indicates  an  eipectation  on  the  part  of  the  testator 
that  Mrs.  Bacon  would  take  her  share  absolutely  in 
the  division,  and  could  use  it  in  paying  for  the  estate 
in  Detroit  We  recognize  the  force  of  this  argument, 
but,  nevertheless,  we  think  the  inference  from  the 
clause  is  too  indecisive  to  control. 

"We  think,  therefore,  that  the  only  persons  who  are 
at  present  entitled  to  have  their  shares  of  the  residu- 
ary personalty  delivered  to  than  in  full  are  the  two 
children  of  Benjamin  Goddard  Mumford,  and  the  issue 
of  such  of  the  testator's  other  children  as  may  have 
died,  and  that  the  executor  should  retain  the  rest, 
except  personal  articles  which  can  only  be  enjoyed  by 
use,  to  answer  the  bequests  over,  paying  the  income, 
meanwhile,  to  the  legatees  to  whom  the  shares  are 
primarily  given,  and,  as  they  severally  die,  dividing  the 
principal  according  to  the  will. 

We  think  the  two  children  of  Benjamin  Goddard 
Mumford  take  together,  under  the  will,  a  single  share, 
as  representing  their  father.  They  are  mentioned 
not  as  children,  hot  as  "  heirs," — a  word  which  carries 
in  itself  the  idea  of  succession  to  the  right  or  place 
of  the  ancestor.  Balcom  v.  Hayties,  and  others,  14 
Allen,  204,  205.  The  manner  of  this  mention,  too,  among 
the  children  of  the  testator,  indicates  that  they  were 
intended  to  count  representatively  as  one  of  the  child- 
ren. Tilliiighast,  Executor,  v.  Cook,  9  Mete.  143;  Daggett 
v.  Slack,  8  Mete.  450j  Clark  v.  Ltjnch,  46  Barb.  s.  c.  68; 
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Ricks  V.  Williams,  1  Dct.  Eq.  3.  The  words  "  share  and 
share  alike "  are  the  only  words  which  cause  ns  any 
difficulty;  for  these  words,  and  the  words  "equally," 
"equally  between  them,"  and  "to  be  equally  divided 
between  them,*'  have  been  often  construed  to  call  for 
an  equal  division  among  all  the  persons  entitled.  But 
as  was  remarked  in  Balcom  v.  Baynes,  and  others,  suproy 
such  a  construction  is  not  necessary,  since  the  words 
"may  be  satisfied  by  being  applied  to  the  division 
between  the  classes,  and  not  to  that  between  the 
Individuals."  In  that  case  the  testator  gave  a  res- 
idue to  his  living  brothers  and  sisters  naming  them, 
and  to  the  heirs  of  a  deceased  sister,  "  to  be  di- 
vided in  equal  shares  between  them";  and  it  was 
held  that  the  heirs  of  the  deceased  sister  took  per 
stirpes.  It  is  true  that  in  the  same  will  the  testator 
gave  a  pecuniary  legacy  to  *'  the  heirs "  of  said  sister, 
and  the  court  seized  upon  that  as  an  aid  to  the  con- 
struction, but  it  was  clearly  not  worth  much  as  an 
aid.  In  Winiermut^s  En^rs  v.  Snyder's  Ea^rs  3  N.  J.  Eq. 
489,  the  testator  bequeathed  a  part  of  bis  estate  to  "  be 
divided,  share  and  share  alike,  between  the  heirs  of 
Joseph  Snyder,  deceased,  William  Snyder  and  his  heirs, 
and  Peter  Snyder  and  his  heirs."  And  tl^e  court  held 
that  "  he  meant  that  the  heirs  of  Joseph,  who  was 
dead,  should  represent  their  father,  and  take  one  share 
among  them,  and  that  Peter  and  William  should  take 
the  other  two."  So  in  Roome  v.  Counter,  6  N,  J.  law, 
111,  where  the  bequest  was  to  be  equally  divided 
among  several  children  and  "the  heirs  of  my  son 
Peter,"  it  was  decided  that  the  children  of  Peter 
should  take  per  stiritea.  See,  also,  Spircy  v.  Spivey  2 
Ired.  Eq.  100;  Burgin  v.  Patton,  5  Jones,  Eq.  425;  Bas- 
sett  V.  Granger,  100  Mass.  348;  Rand  v.  Santjer,  115  Mass. 
124;  Holbrook,  Exf-mtor,  v.  Harrinijton,  16  Gray,  102; 
Talcott  V.  TaJcoft,  39  Conn.  186;  Raymond  v.  HiUhome, 
45  Conn.  467.  It  seems  to  us  that  the  intention  of 
the  testator  to  have  the  children  of  his  son  Benjamin 
take  representatively,  as  a  unit,  rather  than  individu- 
ally, is  too  clearly  manifested  by  the  signiflcant  choice 
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of  the  words  "  legal  heira "  to  designate  tiiein,  and  by 
the  entire  structure  of  the  bequest,  for  us  to  allow  the 
words  "  share  and  share  alike "  to  control.  Under 
such  a  construction,  the  words  are  aj^licable  as  we 
have  above  seen ;  and,  moreover,  it  should  be  consider- 
ed that  they  are  formal  words,  which  are  usually  in- 
tended not  so  much  to  direct  equality  between  the  1^- 
atees  as  to  donate  an  intent  to  have  the  legatees  take 
as  tenants  in  common,  instead  of  as  joint  tenants. 
Decree  accordingly. 


Succession  of  Arsiant. 

(43  La.  Ann.  310.) 

Olographic    Will — Sufficiency   of    Execution — 
Signature. 

The  olographic,  Uke  every  other,  teetament,  ie  a  solemn  act,  dep^id- 
Ing  for  \la  validity  upon  compUance  wllJi  iJie  Tonne  prescribed  by 
law;  and,  however  clearly  it  appeaxe  that  the  decedent  Intended  the 
inetrument  to  be  her  will.  It  It  Is  not  clothed  wltb  the  forms  prescribed 
It  cannot  stand. 

An  olographic  testamentary  writing  contidnlng  the  caption,  "  Testa- 
ment d'Afilae  Armant,"  bnt  without  signature  at  the  end  or  following 
the  testamentary  dispositions,  does  not  Import  such  a  signature  as  is 
required  under  the  historical  and  rational  Interpretation  of  arUde 
1588  of  our  Code. 

Article  1588  was  copied  Into  our  Code  from  article  970  of  the  French 
Code,  which  to  turn  had  been  taken  from  an  ordinance  of  IxhiIb  XV. 
prescribtog  the  forms  of  the  olograpUc  testament  Prior  and  subse- 
quent to  the  Code  Napoleon,  the  Jurispmdence  of  France  has  been 
uniform  to  the  effect  that  the  signature  must  be  at  the  end  of  the  tes- 
tament, or,  at  least,  that  no  dlsposlHona  following  the  signature  can 
have  effect. 

This  jurisprudence  was  extant  and  well  known  when  the  framers  of 
our  Code  adopted  our  article.  It  must  be  premnned  that  they  Intend- 
ed It  to  receive  the  same  Interpretation,  which,  moreover,  correspond 
to  the  common  understanding  and  to  the  standard  deflniUon  of  th© 
meaning  of  the  word  "  gignalure.^ 
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A  ccotraiT  Interpretation  of  a  Uke  provlsiou  In  llie  EugUsli  statute 
of  Frauds,  by  certaltt  Enidlah  and  American  courts,  v/bs  bo  mnch 
crltldsed  by  sound  legists  that  Ibe  statute, waa  amended  so  as  ex- 
preetdy  to  require  the  signature  to  be  at  the  bottom  of  tbe  testament. 

We  are  moreover  satisfied,  in  tUs  case,  that  tbe  name,  as  written  in 
tbe  caption,  was  not  Intoided  to  be  a  signature,  but  that  her  belief 
tiiat  the  Instrument  was  h^r  will  was  simply  based  oa  her  Ignorance 
that  a  elKnature  was  necessary. 

The  other  ground  assumed  In  support  of  the  instrument  as  a  will 
Is  InconslBtetit  with  the  foregoing,  and  is.  besides,  unsupported  by 
proof. 

Appeal  from  district  court,  parish  of  St  James; 

DUPTEL,  J. 

T.  J.  Semmea  &  Legettdre,  for  appellant — The  signature 
of  the  testator  to  an  olographic  will  need  not  be  at  the 
foot  of  it;  it  may  be  at  the  top  or  in  the  body  of  the  Lu' 
Btrumait.  Lemoyne  v.  Stanley,  3  Lev.  1;  Wright  v. 
Wright,  7  Bing.  457;  While  v.  Trustees,  6  Bing.  316 
MiUtf  Case,  4  Dana,  1;  Selden  v.  Coalter,  21  Vt.  264 
Adams  t.  Fidd,  2  Va.  Cas.  553;  Dalloz,  No.  2729;  Pasi 
crisie,  1863,  2,  333. 

The  order  of  formalities  prescribed  in  article  1588 
of  the  Code  is  sacramental.  Succession  of  Fuqua,  27 
La.  Ann.  273. 

The  same  rule  applies  to  commercial  paper.  It  is 
not  necessary  that  the  signature  of  the  maker  of  a 
note  or  drawer  of  a  draft  be  at  the  bottom  of  it  It 
may  be  in  any  part  of  the  paper,  at  the  top  as  well 
as  at  the  bottom.  Rand.  Com.  Paper,  §  65 ;  Byles,  Bills 
§  87,  Bayley,  Bills,  §  11. 

Sims  &  Poche,  for  appellee — 1.  The  paper  writing 
offered  for  probate  as  the  last  will  of  the  deceased  is  a 
nullity.  It  was  never  signed  by  her.  The  other  paper 
writing,  styled  a  "  codicil,"  is  likewise  a  nullity.  The 
witnesses  thereto  are  all  women,  and  none  of  the  for- 
malities required  by  law  for  nuncupative  wills,  under 
private  signature,  were  complied  with.  Civil  Code,  arts. 
1570,  1581,  1582,  1591. 

2.     The  formalities  prescribed  by  law  for  the  execn- 
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tion  of  testaments  are  sacramental;  they  must  be  ob- 
served strictly  on  pain  of  nullity.  Id.  art  1595;  31  La. 
Ann.  318. 

3.  The  testimony  of  the  three  witnesses  with  ref- 
erence to  verbal  statements  made  by  the  deceased  con- 
cerning her  final  dispositions  was  clearly  inadmissible. 
"Wills  or  testaments  cannot  be  made  by  parol.  CSvil 
Code,  art.  1576.  The  objections  set  forth  in  the  bills 
of  exceptions  to  the  judge's  ruling  admitting  that  tes- 
timony, are  again  urged. 

4.  The  pretension  that  the  deceased  had  signed  the 
alleged  will,  bu^  that  her  signature  was  subsequently 
cuf  off,  is  not  supported  by  a  single  fact  in  the  record. 
All  the  letters  and  receipts  of  deceased  in  evidence, 
and  which  we  have  attached,  by  consent,  since  the  case 
was  submitted,  show  that  deceased  did  not  always 
write  her  name  with  an  accent  over  the  letter  "  e," 
and  sometimes  she  did  not  even  write  her  first  name 
in  full,  but  signed  herself  thus:  "A.  Armant"  An 
examination  of  those  letters  and  receipts  will  demon- 
trate  that,  wherever  an  accent  occurs  over  the  letter 
"  e "  in  Aglae,  it  would  have  been  a  physical  impos- 
sibility to  cut  off  the  signature  without  also  destroy- 
ing all  trace  of  the  accent.  In  a  number  of  instances 
there  is  no  accent  over  the  "e,"  and  this  is  notably 
the  case  with  respect  to  the  name  of  the  deceased  as 
it  appears  at  the  top  of  the  first  page  of  the  alleged 
wUl. 

5.  Even  if  there  were  evidence  to  create  evei 
suspicion  that  the  signature  had  been  cut  off,  the  ] 
sumption  would  be  that  the  deceased  mutilated 
animo  revocandi.    35  Jj&.  Ann.  402. 

Fennek,  J.  "Testament  d'Aglae  Armant."  i 
is  the  caption  appearing  at  the  beginning  of  an 
graphic  writing  containing  testamentary  dispositi 
and  offered  for  probate  as  a  will,  but  without  any 
nature  at  the  end;  and  the  question  is,  does  this  ■ 
tion  import  such  a  signature  as  is  required  to  an 
graphic  testament?     Before  the  adoption  of  the 
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poleoa  Code,  an  ordinance  of  Louis  XV.,  provided  that 
olographic  statements  should  be  entirely  ■written, 
dated,  and  signed  in  the  handwriting  of  him  or  her 
making  them." 

tinder  this  provision  the  jurisprudence  of  France  re- 
quired, in  the  language  of  Pothier,  that  "  la  signature 
doit  etre  a  la  fin  de  I'acte,  parcequ'eUe  en  est  le  com- 
plement et  la  perfection;  c'est  pourquoi  un  post-scrip- 
turn  apres  signature  est  nul,  s'il  n'est  pas  aussi  signe." 
Poth.  Don.  &  T.  c.  1,  art.  2,  §  2.  Thus  interpreted,  the 
same  provision  passed  into  the  Xapoleon  Code.  The 
commentators  on  the  Code  and  the  French  tribunals 
have  uniformly  adopted  the  same  interpretation.  The 
only  exception  made  (and  that  by  divided  opinion)  is 
that  the  date  may  follow  signature,  and  that  words 
written  after  the  signature  which  are  superfluous  may 
be  disregarded.  Thus  in  the  case  of  Veuve  Guyot, 
the  will  ended  thus:  "Fait  par  moi,  Pauline  d'Bs- 
pinose,  Veuve  Guyot,  qui  ai  signe  apres  la  lecture  et 
meditation."  The  court  maintained  the  will  on  the 
ground  that  the  name  was  intended  aa  a  signature, 
and  that  "the  two  lines  which  follow  the  signature 
cau  have  no  influence  on  the  form  of  the  testament, 
which  was  pei-fect  when  they  were  written."  Jour, 
du  Palais,  20th  April,  1812.  It  is  useless  to  cite  the 
French  commentators;  they  all  agree  that  testament- 
ary dispositions  following  the  signature  are  invalid. 

The  following  is  a  summary  of  the  French  doctrine 
and  authorities,  as  given  by  an  annotator  of  the 
Code:  "Although  the  natural  place  of  the  signature 
be  at  the  end  of  the  act,  because  it  expresses  the  final 
approval  given  by  the  testator  to  the  dispositions  of 
last  will  which  he  has  made,  it  is,  however,  admitted 
that  the  writing  by  the  testator  of  his  name  toward 
the  end  of  the  act  may  be  considered  as  a  signature, 
if  it  is  placed  after  all  the  dispositions  constituting 
the  testament.  It  does  not  matter  that  after  the  name 
there  may  follow  some  words  connected  with  it,  if 
the  words  thus  following  are  superfluous  or  useless"; 
quoting  Cassation,  20  April,  1813.     Merlin,  Eep.  ver- 
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bo  "  Signatnre,"  §  3,  art.  7;  TouUier  on  Artide  970,  Fr. 
Code;  Marcade  on  Article  970>  Pr.  Code;  4  Demante, 
No  115;  4  MasBe  &  Verge,  p.  90,  §438;  7  Aubry  &  Rail, 
p.  108,  §  668;  Vazeille  on  Article  970,  No.  4;  2  Grenier 
&  Bayle,  No.  228;  4  St.  Espee-Lescot,  No.  1010;  21 
Demolombe,  No.  114,  Coin.  Delisle,  Art.  970,  No.  42; 

3  Troplong,  No.  1494;  13  Laurent,  No.  227.  See,  also, 
Cross  on  Successions,  who  takes  the  same  view. 

Marcade,  wlio  is  as  liberal  as  any,  in  commenting  on 
a  testament  ending  thus,  "  Fait  et  signe  par  moi, 
Michel  Francois  Falla,  le  20  Dec,  1809,"  says:  "The 
(luestion  must  be  determined  according  to  the  circum- 
stances of  fact.  If  the  names  are  accompanied  with 
the  ordinary  paraph  of  the  party,  if,  having  no  par- 
aph, the  party  has  taken  care  to  write  the  name  in 
more  pronounced  character  than  the  rest  of  the  writ- 
ing; if  the  name,  though  written  in  like  character,  is 
that  of  a  party  whose  acts  generally  have  been  signed 
in  ordinary  writing,  and  by  placing  the  name  in  the 
body  of  the  concluding  phrase — one  might  say  that 
it  was  a  signatare,  and  that  the  testament  was  valid. 
But  if,  on  the  contrary,the  name  thus  written  was 
without  a  paraph,  and  in  no  manner  distinguished 
from  the  rest  of  the  writing,  and  comes  from  a  party 
who  has  always  attached  to  his  acts  an  independent 
signature,  one  would  say  this  was  not  a  signature." 

4  Marc.  p.  10.  Applying  these  tests,  we  find  that  the 
name  of  this  testatrix  is  written  without  a  paraph, 
though  the  evidence  shows  that  she  usually,  but  not 
universally,  employed  one;  that  the  name  is  written 
without  any  distinctive  characteristics;  and  that,  as 
appears  from  every  document  prodaced,  she  invariably 
attached  an  independent  signature  at  the  end.  More- 
over, it  seems  to  us,  that  the  coupling  of  the  "  d  "  with 
the  name,  in  itself  excludes  the  idea  of  its  being  in- 
tended as  a  signatare. 

Thus,  under  French  jurisprudence,  this  will  would 
fall  for  two  reasons:  (1)  because  the  writing  of  the 
name  was  not  intended  as  a  signature;  (2)  because, 
whether  so  intended  or  not,  the  signature  was  not  at 
the  end  of  the  act 
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This  jorispradence  was  extant  and  well  established 
when,  in  1825,  the  article  of  the  French  Code  was 
copied  into  our  own.  We  thinlt  it  to  be  a  fair  pre- 
sumption that  the  framers  of  our  Code,  familiar  with 
the  interpretation  of  the  same  language,  both  prior 
and  subsequent  to  the  Napoleon  Code,  must  have  in- 
tended and  expected  that  our  own  article  should  re- 
ceive the  same  interpretation,  particolarly  as  it  con- 
forms to  the  conuuon  and  customaiy  meaning  attached 
to  the  word  "  aignatttre/'  as  well  as  to  the  definitions 
thereof  in  all  standard  dictionaries. 

Why  should  we  depart  from  it? 

It  is  true  that,  in  interpreting  a  like  provision  of  the 
first  English  statute  of  Frauds,  an  English  court  held 
that  -nTiting  the  name  at  the  beginning  of  the  testa- 
ment supplied  the  absence  of  signature  at  the  end;  and 
some  other  courts,  vrith  that  sabjection  to  precedent 
which  characterizes  that  ^stem,  followed  the  decis- 
ion. But,  though  following  it,  some  of  the  judges  in- 
timated that,  if  it  were  reanova,  they  would  decide  dif- 
ferently, and  the  doctrine  was  condwnned  by  sound 
legists.  Dr.  Browne  in  his  work  on  Civil  Law,  and 
Dr.  Cliristian  in  his  edition  of  Blackstone,  criticise  it 
severely.  1  Browne,  Civil  &  Adm.  Law,  p.  278,  note 
16. 

And  such  was  the  prevalent  dissatisfaction  that 
an  act  of  Parliament  was  passed  to  amend  the  statute 
so  as  expressly  to  require  the  signature  to  be  at  the 
bottom  of  the  testament. 

We  were,  at  first,  much  impressed  with  the  clear 
proof  made  that  the  deceased  intended  this  paper  to 
be  her  testament.  But  there  is  no  more  doubt  that 
she  intended  the  invalid  nuncupative  codicil  to  be  her 
testament;  yet,  as  the  latter  was  attested  by  women 
who  are  incompetent  testamentary  witnesses,  no  one 
claims  its  validity.  And  so,  if  the  olographic  will  is 
not  signed  as  required  by  law,  her  intentions  cannot 
save  it. 

The  question  is  not  whether  she  intended  this  paper 
to  be  her  will,  but  whether  it  is  a  will  clothed  with 
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the  f  onus  of  law.  An  olograpliic,  like  every  other,  tes- 
tament is  a  solemn  act.  It  matters  not  bow  clearly 
it  conveys  the  last  wishes  of  the  decedent;  if  it  is  not 
clothed  with  the  forms  prescribed,  it  is  null.  Even  apart 
from  the  names  not  being  at  the  end  of  the  testament, 
we  think  the  proof  does  not  show  that  she  intended 
to  sign  at  all.  It  simply  shows  that  she  did  not 
think  or  know  that  a  signature  was  essential.  If  she 
had  known  that  it  was  necessary  that  the  testament 
should  be  signed,  it  is  impossible  to  conceive  how,  in 
so  important  a  matter,  she  should  have  acted  so  am- 
biguously and  so  differently  from  the  course  universally 
pursued  by  her  in  signing  other  acts  and  docimients 
of  every  description.  The  simple  fact  is,  she  did  not 
know  a  signature  was  necessary,  and  therefore  did  not 
sign.  Her  mistake,  in  this  respect,  is  unfortunatev 
in  the  interests  of  justice,  but  it  cannot  save  the  will. 

The  remaining  contention  of  appellant,  that  the  tes- 
tatrix had  signed  the  will  at  the  end  of  the  act,  and 
that  her  signature  had  been  cut  off  by  some  third  per- 
son, is  so  inconsistent  with  the  one  just  disposed 
of  that  it  hardly  lies  in  the  mouth  of  appellant  to 
u^e  them  both.  But,  moreover,  it  is  unsupported  by 
proof,  and  has  nothing  to  rest  on. 

Judgment  afOrmed. 


Howe  vs.  Wilson. 

(61  MlBBonri,  45.) 

CHARiriEs.  —  Certainty  of   beneficlabt.  —  Discre- 
tion OF  EXECUTOR. 

A  bequest  as  foUowa:— "  I  direct  said  TSTlson  (the  executor)  to  dlrtde 
Bald  remainder  among  Bucb  charitable  buUtutitMie  In  tlie  dl?  of  St, 
LonlB,  Ho.,  as  he  shall  deem  worthy,"'^  snfflciently  deflnlte,  and 
-wUl  be  carried  into  effect. 
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Appeal  from  the  Circuit  Court  of  St.  Louia. 
Miles  &  FUtcrafi,  for  plaintiff  io  error. 
E.  C.  EllioU,  for  defendant  in  error. 

Black,  J.  The  petition  in  this  case  contains  two 
counts.  The  first  is  an  action  at  law  to  contest  the 
validity  of  the  will  of  James  W.  Handfleld.  On  this 
count  there  was  a  trial  which  resulted  in  a  judgment 
sustaining  the  will.  The  second  count  is  in  the  nature 
of  a  bill  in  equity  to  have  a  clause  of  the  will  declared 
void  for  uncertainty.  A  demurrer  to  this  court  was  sus- 
tained, and  to  reverse  the  judgment  sustaining  th^  de- 
murrer, and  dismissing  the  petition,  the  plaintiff  sued 
out  this  writ  of  error. 

From  the  petition  it  appears  the  plaintiff  is  the  only 
heir  of  Elizabeth  Handfleld,  who  died  in  1882.  She  was 
the  widow  and  only  heir  of  James  W.  Handfleld,  who 
died  in  1881.  The  will  was  duly  probated  at  the  death 
of  Mr.  Handfleld.  It  is  set  out  in  full,  and  in  substance 
is  as  follows;  The  testator  enumerates  the  proi^rty  of , 
which  he  is  possessed,  which  is  wholly  personal  proper- 
ty, all  of  which  is  bequeathed  to  Alexander  WUson  in 
trust  for  the  sole  use  of  Elizabeth  Handfleld,  wife  of  the 
testator.  Directions  are  then  given  the  trustee  as  to 
the  management  of  the  property,  with  power  in  him  to 
apply  the  interest  and  income,  and  to  use  from  the 
principal  if  needed  for  her  support,  and  at  her  death  to 
provide  a  suitable  burial.  The  trustee  is  required  to 
buy  a  cemetery  lot  for  the  burial  of  the  testator  and  his 
wife,  and  to  reserve  sufficient  funds  to  keep  the  graves 
in  good  condition.  There  is  then  the  following  pro- 
vision :  "  If  there  should  be  a  remainder  after  such 
sums  are  provided  for  after  the  death  of  my  said  wife,  I 
direct  said  Wilson  to  divide  said  remainder  among  such 
charitable  institutions  of  the  city  of  St.  Louis,  Missouri, 
as  he  shall  deem  worthy."  Wilson  is  made  executor  of 
the  will,  qualified  as  such,  and  the  estate  is  alleged  to 
consist  of  property  valued  at  five  or  six  thousand 
dollars. 
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The  law  is  well  settled  that  the  courts  of  this  state 
have  jurisdiction  over  the  subject  of  charities,  chari- 
table de'sises,  and  bequests.  Chambers  v.  .City  of  St. 
Louis,  29  Mo.  543;  Academy  of  Yisitatitm  t.  Clemens,  50 
Mo.  167;  Schmidt  v.  Sess,  60  Mo.  591;  Baptist  Church 
T.  RoUerson,  71  Mo.  326;  Russd  v.  AlUn,  107  U.  S.  163, 
2  Sup.  Ct  Rep.  327.  The  jurisdiction  is  not  dependent 
upon  St.  43  Eliz.  c.  4;  for  it  is  not  conceded  that  courts 
of  chancery  had  an  inherent  jiirisdiction  over  charities 
before  the  enactment  of  that  statute.  That  the  statute 
IB  so  far  as  it  declares  what  were  existing  charities,  has 
had  an  influence  in  many  of  the  states,  this  state  not  ex- 
cepted, must  be  conceded,  though  the  details  are  wholly 
inapplicable  here.  We  hare  no  statute  which  under- 
takes to  exercise  the  prerogative  power  of  the  king  over 
those  charities  which  did  not  come  witMn  the  ordinary 
jurisdiction  of  the  courts,  and  hence  with  us  some  chari- 
ties will  fail  which  would  not  fail  in  England. 

Coming,  then,  to  the  question  in  dispute  in  this  case, 
two  things  are  to  be  kept  in  view  which  render  it  nn- 
necessary  to  examine  a  number  of  cases  cited  by  the 
plaintiff.  In  the  first  place,  the  bequest  is  for  chari- 
table institutions.  The  testator  must  be  taken  to  have 
used  the  word  "charitable"  in  its  legal  signification. 
No  question,  then,  can  arise  as  to  the  character  of  the 
bequest  The  trastee  has  no  power  to  dispose  of  the 
fund  for  any  purpose  other  than  that  strictly  charitable. 
In  the  next  place,  there  is  a  living  trastee  in  whom  the 
testator  vested  the  power  to  divide  the  fund  among  such 
institutions  as  he  should  deem  worthy.  Though  the  in- 
stitutions are  not  designated,  yet  the  means  of  designat- 
ing them  is  provided,  and  there  is  no  claim  that  the 
trustee  refuses  to  act.  The  case  concedes  that  he  will 
discharge  the  duty  imposed  upon  him.  The  question, 
then,  is,  with  the  bequest  purely  charitable,  and  a  trus- 
tee with  power  to  execute  it,  is  it  void  for  uncertainty? 

Mr,  Perry  says:  "There  is  a  wide  distinction  be- 
tween a  gift  to  charity,  and  a  pft  to  a  trustee  to  be  by 
him  applied  to  charity.  In  the  first  case,  the  court  has 
only  to  give  the  fund  to  charitable  institutions,  which 
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Is  a  ministerial  or  prerogative  act;  in  the  second  case, 
the  court  has  jurisdiction  ovct*  the  trustee,  as  it  has  over 
all  trustees,  to  see  that  he  does  not  conunit  a  breach  of 
his  trust,  or  apply  the  funds  In  bad  faith,  or  to  purposes 
that  are  not  charitable.  •  •  •  The  courts  in  America 
have  generally  declined,  in  the  absence  of  legislative 
authority  to  administer  these  indefinite  ^ts  to  charity 
or  religion  or  education  or  public  utility  unless  there 
"was  a  trustee  appointed  by  the  testator  to  exercise  bis 
discretion  in  applying  the  gift  to  particular  objects  or 
persons."     Perry,  Trusts,  §  719. 

In  Chambers  v.  City  of  8t.  Louis,  supra,  the  devise 
"was:  "In  trust  to  be  and  constitute  a  fund  to  furnish 
relief  to  all  poor  emigrants  and  travelers  coming  to  St. 
Louis,  on  their  way,  bona  fide,  to  settle  in  the  west." 
That  devise  was  held  valid,  and  sufficiently  valid  and 
certain,  after  an  elaborate  and  thorough  investigation 
of  the  subject.  There,  it  is  true,  a.  class  of  persons  was 
selected  to  receive  aid  from  the  fund;  here  charitable  in- 
stitutions, within  a  limited  and  definite  locality,  are 
selected.  We  do  not  see  that  the  difference  affects  the 
application  of  any  principle  upon  which  that  case  was 
■decided.  The  more  recent  case  of  Schmuciei^s  Estate 
T.  Reel,  61  Mo.  593,  does' not  in  the  least  conflict  with 
Chambers  v.  City  of  8t.  Louis,  supra,  or  with  anything 
"before  stated  in  this  opinion.  In  that  case  it  clearly 
appeared  that  the  executor  took  the  bequest  clothed 
"With  a  trust  for  specific  and  definite  purposes  known  to 
the  executor,  but  not  defined  or  stated  in  the  will.  As 
to  the  purpose  not  stated,  it  was  as  if  no  will  had  been 
made.  The  principal  question  in  the  case  has  no  rele- 
Tancy  here  whatever. 

In  Saltonstall  v.  8and&-s,  11  Allen,  446,  the  testator 
gave  the  residue  of  his  estate  to  his  executors  as  trus- 
tees to  hold  and  invest  the  same,  and  the  income,  in 
such  manner  as  might  to  them  seem  expedient,  and, 
among  other  things,  "  in  aid  of  objects  and  purposes  of 
"benevolence  or  charity,  public  or  private."  The  con- 
clusion was  reached,  both  upon  principle  and  authority, 
that  a  bequest  for  "objects  and  purposes  of  charity. 
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public  OP  priTate,"  was  a  valid  charitable  gKt  It  Is  to 
be  observed  the  word  "  benevolence "  was  ased  ia  con- 
nection with  the  word  "  charity."  This  gave  rise  to  a 
further  discussion,  about  which  we  are  not  called  upon 
to  express  any  opinion  in  this  case.  In  this  case  we 
have  endeavored  to  show,  at  the  outset,  that  the  bequest 
is  to  charity  only. 

In  Milkr  v.  Teachout,  24  Ohio  St.  525,  the  will  con- 
tained the  following  clause:  "I  direct  that  my  said 
executor  shall  appropriate  and  use  all  the  residue  of 
my  estate  for  the  advancement  and  benefit  of  the  Chris- 
tian region,  to  be  applied  in  such  manner  as  in  his 
judgment  will  best  promote  the  object  named."  It  is 
there  suggested  that,  if  the  objects  of  the  trust  had  not 
been  aided  by  further  provisions,  the  validity  of  the  be- 
quest might  well  be  questioned.  The  gift  was  held  to 
"be  valid,  however,  because  the  testator  had  invested  the 
executor  with  power  to  specify  the  particular  use  of 
the  fund,  and  all  objections  because  of  uncertainty  were, 
thereby  removed. 

It  is  essential  to  a  charitable  bequest  that  the  objects 
to  be  benefited  should  be,  to  some  extent,  indefinite;  or, 
as  said  in  Fountaine  v.  Ravenel,  17  How.  (U.  S.)  384: 
"  It  is  no  charity  to  give  to  a  friend.  In  the  books  it  ia 
said  that  the  thing  becomes  a  charity  when  the  uncer- 
tainty of  the  recipient  begins."  The  foregoing  exam- 
ples will  serve  to  show  that  if  the  general  objects  of  the 
bequest  are  pointed  out,  or  if  the  testator  has  fixed  a 
means  of  doing  so  by  the  appointment  of  trustees  with 
that  power  vested  in  them,  then  the  gift  must  be  treated 
as  sufficiently  definite  for  judicial  cognizance,  and  will 
be  carried  into  effect.  Perhaps  the  rule  may  be  stated 
more  favorably  to  the  validity  of  the  trust.  Perry, 
Trusts,  §  §  720,732. 

Bat  we  have  no  occasion  to  go  any  further  in  this 
case.  Here  the  testator  has  provided  a  means  for  mak- 
ing that  certain  which  otherwise  might  appear  to  be  un- 
certain. We  see  no  difficulty,  in  upholding  the  gift  in 
this  case.  It  comes  fairly  within  that  class  of  charities 
where  the  courts  can  and  will  direct  the  trustee  to  cax^y^ 
oat  the  will  of  the  t^itator. 
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The  judgment  is  therefore  affirmed.  Brace,  J.,  ah- 
seat.    The  other  judges  concur. 

OhAiitable  devlsu  and  beqneata  —Statute  of  48  mis.  Gbap.  4.— 
Uncerfainty. 

In  the  case  of  ScluiiuckRr'B  Estate  t.  Reel,  61  Mo.  582,  <dted  in 
tbe  principal  case,  tbere  waa  an  abstdnte  bequest  to  Reel,  as  fol- 

"  I  give  and  beqoeatb  to  Jobn  H.  Reel  two  hnndred  dollara  to  be 
applied  to  a  specific  purpnee  wbldi  I  ttave  espl^ned  to  him. 

"Second.  I  give  and  bequeath  to  Jobn  H.  Reel  tbe  sum  of  Ave 
hundred  dollars  for  another  and  specUIc  charitable  purpose  wblcb  he 
well  understands. 

*•  Third.  The  balance  of  my  property,  of  every  deseripUon,  I 
give,  devise  and  bequeath  to  John  H.  Heel,  to  apply  In  charity  a^ 
cording  to  bla  best  discretion,  and  I  appoint  sold  John  H.  Reel  ex- 
ecutor of  this  my  will." 

It  further  appeared  in  the  will  that  Reel  was  to  apply  the  monej:v 
bequeathed  to  him  in  certain  charities  prevtoualy  explained  to  hlr.i 
t^  the  testator,  and,  among  otber  things,  that  he  had  delivered  t  > 
him  a  written  memorandum,  as  follows: 

"  After  I  am  dead,  I  would  like  you,  If  you  please,  to  bestow,  to  be 
equally  divided  among  the  German  Roman  Catholic  churches  of  St. 
Louis  for  masses  for  myself  and  wife,  five  hundred  doUan,"  and  that 
It  was  to  this  he  referred  In  the  provision  of  his  will  quoted  above. 
The  court  held  that  such  a  memorandum,  taken  as  part  of  the  will, 
constltoted  a  secret  trust,  and  that  It  was  In  evaalfm  of  a  provision 
of  the  State  Constitution  and  In  fraud  of  Its  provisions.  It  ws« 
fnrtlier  held  that  a  bequest  to  be  applied  In  charity,  according  to 
tlie  best  discretion  of  the  devisee,  will  tsil  for  uncertainty  of  puT' 
pose,  and  that  a  trust  may  be  so  -ra^ue  and  indedolte  as  to  be  In- 
eftectnal  as  a  trust,  but  that  If  It  clearly  appeared  that  the  trust 
was  Intended,  the  le^tee  may  take  a  beneficiary  interest 

In  Miller  V.  Teachout.  24  Ohio  St  S2D,  dted  In  Oie  principal  case, 
tlie  court,  In  construing  the  followli^  provlsloD: 

"  I  direct  that  my  sold  executor  shall  appropriate  and  use  an  the 
reridue  of  my  estate  for  the  advancement  and  braiefit  of  the  Christ- 
Ian  religion,  to  be  applied  in  such  maimer  as  In  his  Judgment  wHI 
best  promote  the  object  named," 
said: 

"  Although  the  power  of  the  courts  of  this  State  to  devise  a  scheme 
for  the  application  of  a  Tapiie  charity  may  well  be  queeUotted,  It 
does  not  follow  that  the  testator  cannot  create  nn  agency  to  do  it  for 
him;  and  It  may  be  regarded  as  settled  that  where  a  testator,  creat- 
ing a  trust  to  a  charitable  use,  defines  the  Intention  of  the  trust 
and  Invests  ttie  tniatee  with  discretionary  power  over  the  applica- 
tion of  his  bounty  to  the  objects  or  for  the  purposes  intended,  the  be- 
quest will  not  be  held  Invalid  so  long  as  there  Is  no  obstacle  to  Ihe 
exercise  of  tbe  power  «mflded  to  the  trustee,  for  the  exerdae  of 
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iiie  power  mar  relieve  Oie  bequest  of  all  tliJectloiiB  arising  out  of 
its  T&gne  and  IndeQnlte  cbaracter.  Trustees  of  tlie  Mclntyre  Poor 
School  T.  ZaneavUIe  Canal  and  Mfg.  Co.,  9  Ohio,  2»T;  17  Ohio  St  362; 
Unney  t.  Wooden.  1  Ohio  St  160;  Grimes  v.  Harmon.  35  Ind.  198; 
Ootng  V.  Emerj,  16  Plckr.  107.  Nor  does  It  make  any  difference  In 
this  respect  whether  the  trust  be  of  a  mere  admtnlstratiTe  chareeter 
in  the  hands  of  the  executor,  or  whether  It  be  confided  to  another. 
In  either  ca»e  th«  will  of  the  testator  may  be  ascertained  and  made 
oertaln  by  those  to  whom  be  has  Hitmsted  dlscretton  and  power  for 
that  purpoae,  and  their  acts  m^  be  Jnstlj  regarded  as  the  definite 
expression  of  hla  own  purpose.  Beekman  t.  BonsM-,  23  N.  Y.  298; 
Fountain  v.  Rayenel,  17  How.  369;  Moore  r.  Moore,  4  Dona,  354." 


r  as  to  charitable  new.  Stratton  t.  Physlo-Medlcal  Col- 
lege, 7  Am.  Prob.  Kep.,  »upra,  P-  65,  and  the  cross-refM«iuie  note 
tiiereto;  Bnllaid  v.  Chandler,  7  Am.  Prob.  Bep..  nipra,  p.  191. 


(46  New  Jersey  Equity,  632.) 

Powers, — Infancy. — Partition. 

A  power  of  sale  annexed  to  a  dertse  of  the  fee,  to  be  ejevdaeA 
at  the  discretion  of  the  devisee,  and  without  designating  any  par- 
tlcuJBT  object  for  which  It  should  be  ezerdaed,  expiree  at  the  death 
of  the  derlsee. 

An  Inbnt  party  defendant  to  a  suit  In  partition  le,  In  the  absence 
of  fraud,  as  much  bound  by  the  decree  made  therein  as  an  adult 

A  wOl  In  the  foUowlng  words:  "I  glre  and  bequeath  to  my  wife, 
Jeannle  H.  Elitredge.  all  my  real  and  personal  estate,  conslstlug  of 
dotblng,  jewelry,  money,  and  all  the  Instruments,  desks,  office  ap- 
ptiilenaooes,  and  other  property  of  like  nature  now  belonging  to  me, 
and  purchased  prior  to  May  1,  1884,  and  now  In  the  office  of  Hie 
firm  of  Sites  &  Barrlson,"— held  to  pass  title  to  all  the  testator's 
real  estate. 

Bill  for  specific  performaDce  in  the  Coart  of  Chan- 
cery of  New  Jersey.  Heard  on  bill,  answer,  and  writ- 
ten statement  of  admitted  facts. 

Mr.  Wm.  R.  Barrickla,  for  the  complainant. 

Mr.  WiUard  C.  Fisk,  for  the  defendant. 
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Pitney,  V.  C.  The  defence  in  this  cause  is  rested 
wholly  upon  an  alleged  defect,  or,  rather  two  defects,  in 
the  complainant's  chain  of  title.  The  chain  of  title  sah- 
mitted  reaches  back  to  one  William  Jewett,  the  elder, 
who  died  in  1874,  and  who,  by  liis  will,  devised  the  lands- 
in  question  to  his  son,  William  S.  L.  Jewett,  in  fee 
simple,  and  also  gave  to  his  executor  a  general  power 
of  sale,  and  appointed  his  son  sole  executor.  He  gave 
his  wife  the  use  of  a  house  and  grounds  other  than 
those  in  question,  and  also  an  annuity  of  fSOO  a  year. 
He  also  directed  his  son  to  make  a  further  provision 
for  her  comfortable  support  over  and  above  the  annmty 
in  these  words: 

"  It  is,  however,  my  will  and  desire  that  my  said  veife 
may  be  comfortably  provided  for  and  that  my  said  eon 
shall  do  all  that  natural  love  and  affection  should  dic- 
tate, or  that  she  should  reasonably  require." 

The  annuity  was  declared  to  be  not  a  charge  on  any 
of  the  lands  except  the  house  and  grounds  above  men- 
tioned. The  vridow  and  son  are  both  dead.  The  son 
died  in  1876,  intestate,  and  without  having  exercised 
the  power  of  sale,  leaving  three  daughters  and  a  widow. 
,  In  1883  the  elder  of  these  three  daughters,  having  at- 
tained her  majority,  instituted  proceedings  in  this 
court  for  a  partition  of  the  lands  in  question,  making 
her  sisters,  who  were  still  infants,  and  her  mother, 
parties  to  her  bill.  Under  those  proceedings  the  land 
was  sold,  and  the  proceeds  divided  between  the  three 
children  and  widow,  the  latter  accepting  a  sum  in  gross. 

The  first  objection  to  the  title  is  that  this  power  of 
sale  is  still  outstanding,  and  may  yet  be  executed  at  the 
instance,  and  for  the  benefit,  of  the  children  who  were 
infants  when  the  decree  for  sale  in  partition  was  made. 

I  do  not  think  this  objection  has  any  strength  what- 
ever. The  gift  of  the  power  to  the  executor  is,  in  this 
case,  a  mere  addition  to  a  devise  in  fee  to  the  son.  At 
one  time  it  was  successfully  contended  that  such  a 
power  was  idle  and  nugatory,  and  therefore  void. 
tjloodiU  V.  Brigham,  1  Bos.  &  P.  192;  Maundrdl  v.  Sfaun- 
dreU,  7  Ves.  567,  583,  where  Sir  William  Grant  hdd 
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that  a  widow  could  not  be  "barred  of  her  dower  by  the 
exercise  of  such  a  power  appurtenant  to  a  fee.  The 
power  in  such  cases  was  held  to  be  merged  in  the  fee. 
1  Sugd.  Powers,  105  et  scq.  This  decision  of  Sir  Wil- 
liam Grant  was  reserved  on  appeal  by  Lord  Eldon, 
10  Ves.  246,  256,  on  the  ground  that  the  erection  of 
such  a  power  of  sale  appurtenant  to  a  fee  was  in  com- 
mon use  by  the  great  English  conveyancers  as  a  legiti- 
mate means  of  enabling  the  grantee  to  bar  his  wife's 
dower,  and  also  of  enabling  a  feme  covert  to  convey  by 
simpler  and  less  expensive  machinery  than  was  required 
to  pass  a  fee  in  the  ordinary  way. 

In  the  case  in  hand  the  only  beneficial  use  which 
coidd  be  made  of  the  power  was  to  enable  the  son  tO' 
convey  free  of  his  own  debts  and  of  his  wife's  inchoate 
dower  in  order  to  provide  for  his  mother,  in  accordance 
with  the  express  direction  and  wish  of  the  testator. 
No  other  person  but  his  mother  could  derive  any  direct 
benefit  from  its  exercise.  It  also  enabled  the  son  to 
convert  realty  into  personalty,  and  transmit  it  in  that 
shape  to  Ms  children,  free  of  dower  on  the  part  of  his 
wife 

From  this  view  it  follows  that  the  power  was  one  in- 
herently of  a  nature  not  to  be  exercised  by  any  one  but 
the  grantee,  and  therefore  not  transmissible  or  to  be 
exewised  by  an  administrator  de  bonis  non,  or  other 
representative  in  succession. 

The  case  does  not  fall  within  the  terms  of  the  statute 
authorizing  sales  by  representatives  in  succession,  but 
is  clearly  within  the  line  of  cases  holding  such  repre- 
sentatives incapable  of  conveying.  Chambers  v.  Tulane, 
9  N.  J.  Eq.  146;  Naundorf  v.  Schumann,  41  N.  J.  Eq.  14,  2 
Atl.  Rep.  609. 

The  language  of  the  will  in  this  case  is  as  follows: 
**  I  authorize  my  executor  to  sell  and  convey  at  any  time 
he  may  deem  proper  and  expedient."  This  language  is 
too  plain  for  argument. 

It  was  left  wholly  discretionary  with  the  son  whether 
he  would  or  would  not  cut  off  his  wife's  dower,  or 
whether  he  would  nae  the  power  to  raise  money  for  his 
mother. 
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But,  further,  upon  the  facts  as  stated,  and  independ- 
ent of  the  language  importing  special  trust  and  con- 
fidence in  the  son,  it  seems  to  me  the  power  ought  to  be 
decreed  to  hare  expired  and  to  be  lost  by  lapse  of  time 
and  want  of  any  object  to  keep  it  alive.  It  would  be 
dangerous  to  give  countenance  to  the  idea  that  in  a 
case  like  this  an  old  power  could  be  hunted  up,  revived, 
and  put  in  force,  in  order  to  divest  titles  derived  from 
the  heirs  of  the  devisee  in  fee-aimple.  Moorea  v.  Moores, 
41  N.  J.  Iaw,  440;  and  see  /«  re  Cotton's  Trusts,  L.  R  19 
Ch.  Div.  624,  where  many  cases  are  collected. 

I  should  have  thought  it  unnecessary  to  cite  cases  on 
this  point  were  it  not  for  one  case  in  our  reports,  vLb, 
Scudder  v.  Stout,  10  N.  J.  Eq.  377,  where  Chancellor 
Williamson  upheld  a  conveyance  made  by  trustees 
seventeen  years  after  the  pow»  had  accrued,  on  the 
ground  that  although  the  trustees  acted  in  bad  faith, 
and  their  conduct  was  fraudulent,  yet  the  purchasers 
from  them  acted  in  good  faith,  and  without  notice  of 
the  bad  faith  of  their  g;rantors;  and  he  gave  the  com- 
plainant in  that  suit  relief  against  the  trustees  who 
made  the  sale,  and  against  the  cestuis  que  trustent  who 
received  the  proceeds  of  the  sale.  But  it  is  plain  that 
the  learned  chancellor  was  strongly  influenced  by  the 
circmnstance  that  the  grantees  had  paid  their  money 
in  good  faith,  and  had  been  In  possession  under  their 
title  for  15  years  before  any  suit  was  brought  to  dis- 
turb them,  and  that  the  sale  was  promoted  by  the 
father  of  the  complainant. 

But,  further,  here  it  seems  to  me  that  the  two  infant 
children  are  as  much  bound  by  the  partition  proceed- 
ings as  if  they  had  been  adults.  They  were  regularly 
brought  into  court,  and  guardians  appointed  for  them. 
The  title  was  adjudged  to  be  in  them,  as  tenants  in 
common  with  their  adult  sister,  and  a  proper  share  of 
the  proceeds  of  the  sale  paid  to  the  guardian  of  each, 
and  they  have  each,  since  their  majority,  accepted  from 
the  guardian  the  sum  so  awarded.  Xo  court,  under  the 
circumstances,  would  appoint  new  trustees  to  execute 
the  power  of  sale,  and  this  court  would  not  permit  the 
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two  chUdren,  who  were  infants  when  the  partition  was 
made,  to  take  any  benefit  from  a  sale  of  the  same  prem- 
ises bj  a  new  representative  of  their  grandfather,  un- 
der this  power.  The  complainant  in  the  partition  suit  is 
equally  estopped,  for  she  conveyed  to  the  devisee  of 
the  complainant.  There  are  no  other  persons  who  can 
possibly  derive  any  benefit  from  the  exercise  of  the 
power. 

The  next  objection  taken  to  the  title  arises  under 
the  will  of  William  W.  Sites,  the  husband  of  complalD- 
ant,  who  acquired  title  to  the  premises  in  queetion  by 
conveyance  from  Mary  W.  Jewett,  who  purchased  at 
the  sale  under  the  partition  proceedings. 

The  clause  in  the  will  of  said  Bites,  which  is  the  basis 
of  the  objection,  is  as  follows: 

"I  give  and  bequeath  to  my  wife,  Jeannie  M.  ESd- 
redge,  (the  complainant,)  all  my  real  and  personal  es- 
tate, consisting  of  clothing,  jewelry,  money,  and  all  the 
instruments,  desks,  office  appurtenances;  and  other 
property  of  like  nature  now  belonging  to  me,  and  pur- 
chased prior  to  May  1,  1884,  now  in  the  office  of  the 
flraa  of  Sites  &  Harrison.*' 

The  defendant  argues  that  the  ordinary  force  of  the 
word  "  real "  in  this  clause  is  cut  down  and  limited  by 
the  context,  so  as  to  make  it  include  only  the  particu- 
lar chattels  enumerated;  and,  further,  that  those  chat- 
tels are  in  their  nature  chattels  real;  and  he  relies  upon 
the  line  of  cases  collected  and  cited  by  Mr.  Jarman  in 
his  treatise  on  Wills,  (Rand.  &  Talc,  ed.,  vol.  2,  p.  315, 
716  et  seg.)  An  examination  of  those  cases  will  show 
that  in  most  of  them  the  contest  was  over  the  force 
of  the  word  "  estate,"  without  any  preface  of  "  real "  or 
*  personal;"  the  question  being  whether,  considering 
its  *'  society,"  it  was  intended  to  include  lands  held  in 
fee  simple  or  not.  In  England  a  large  portion  of  the 
lands  have  always  been  held  under  long  leases,  and  chat- 
tels real  were  a  frequent  subject  of  testamentary  dis- 
position. I  find  the  question  arose  there  in  one  case 
whether  the  word  "real"  should  not  be  confined  to 
chattds  real.    The  case  is  Marhant  v.  Ticisden,  Gilb. 
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Eq.  30,  decided  in  1712,  and  cited  by  itfr.  Jannan,  (p. 
717.)  A  testator,  after  bequeathing  several  pecuniary 
legacies,  proceeded  thus:  "  All  the  rest  and  residue  of 
my  estate  and  chattels,  real  and  personal,  I  give  and  de- 
Tise  to  my  wife,"  etc.;  and  it  was  held  that  the  word 
"  real "  must  be  confined  to  chattels  real.  Mr.  Jannan. 
says  of  that  case  that  "  no  case  has  gone  so  far  in  re- 
straining the  word  'estate.'  Nothing  was  more  ob- 
vious than  to  consider  the  word  *  real '  as  applying  to 
'estate,'  and  'personal'  to  'chattels,'  corresponding, 
as  they  respectively  do,  in  local  order;  and  such  it  is 
confidently  apprehended  would  be  the  construction  at 
this  day."  That  Mr,  Jarman's  criticism  Is  correct, 
abundantly  appears  by  a  consideration  of  the  later 
cases  cited  by  that  learned  author. 

But  I  do  not  think  that  Marhant  v.  Tmsden,  even 
if  still  an  authority,  can  have  any  bearing  on  the  case 
in  hand,  for  I  do  not  find  any  chattels  real  among  those 
enumerated  in  Sites'  wilL 

Another  case  liable,  momentarily,  to  be  supposed  to 
resemble  that  in  hand  is  Timetcell  v.  Perkins,  2  Atk. 
102,  decided  in  1740  by  Mr.  Justice  Fortbscue,  sitting 
at  the  rolls.  The  question  arose  on  the  will  of  John 
Hitchine,  in  these  words: 

"All  those  my  freehold  lands  and' hop-grounds,  with 
the  messuages  or  tenements,  bams,  etc.,  now  in  the 
tenure  and  occupation  of  the  widow  L«ach,  and  all 
other  the  rest  and  residue  and  remainder  of  my  estate, 
consisting  in  ready  money,  plate,  jewels,  leases,  judg- 
ments, mortgages,  etc.,  or  in  any  other  thing  whatso- 
ever or  wheresoever,  I  give  unto  my  dearly  beloved  Ar- 
abella Hitchins  and  her  assigns,  forever." 

And  the  question  was  whether  the  residue  of  the  real 
estate  passed  to  Arabella  under  this  disposition,  and 
it  was  held  that  it  did  not;  the  judge  remarking:  "The 
word  'estate'  itself  indeed  may  include  as  well  real  as 
personal :  yet  when  the  testator  has  expressed  himself 
by  such  words  as  are  applicable  to  personal  only,  I  can- 
not intend  he  meant  the  real  estate." 

In  addition  to  this  reason,  founded  on  the  words  fol- 
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lowing,  and  qualifying  the  word  "  estate  "  in  that  case, 
there  is  the  further  consideration,  not  alluded  to  by  the 
judge,  that  the  testator  preceded  the  gift  of  the  resi- 
due by  a  specific  devise  of  certain  described  lands  to  the 
same  beneficiary,  and  no  reason  was  apparent  why  he 
should  pick  out  and  devise  specifically  one  particular 
parcel  of  freehold  to  the  devisee,  and  then  proceed,  ia 
the  same  sentence,  to  devise  all  the  residue  of  the  real- 
ty to  the  same  person  by  general  words.  The  maxim, 
inclusio  vnUiSf  ea-clusio  alterius,  seems  to  me  to  apply; 
but  I  think  it  apparent  from  the  numerous  later  decis- 
ions cited  further  on  by  Mr.  Jarman  that  the  English 
courts  at  this  day  would  hold  that  the  residue  of  the 
realty  would  have  passed  in  that  case  under  the  very 
strong  words  found  in  the  latter  part  of  the  devise. 

It  is  enough  for  present  purposes  to  say  that  the  case 
does  not  reach  the  one  in  hand. 

I  have  carefully  examined  all  the  cases  cited,  and  find 
among  them  no  authority  for  restricting  the  force  of 
the  word  "  real "  in  Sites*  will.  In  fact,  except  as  to 
certain  set  phrases  so  long  in  use  by  the  English  con- 
veyancers as  to  have  acquired  a  technical  meaning,  pre- 
cedents are  of  little  value -in  interpreting  -wills.  The 
modem  tendency  is  to  confine  the  attention  to  the 
meaning  of  the  words  as  found  in  the  will.  In  reading 
this  I  have  not  the  least  doubt  that  by  the  words  here 
used  the  testator  meant  to  give  his  wife  all  hie  real  es- 
tate. Such  is  the  natural  meaning  of  the  language, "  I 
give  and  devise  to  my  wife,  Jeannie  M.  Eldredge,  all  my 
real  and  personal  estate;"  and  the  words  "consisting 
of,"  etc.,  which  follow,  are  naturally  confined  to  the 
words  "  personal  estate,"  and  were  intended  simply  to 
specify  what  that  personal  estate  consisted  of.  At  a 
VMiture,  I  should  suspect  that  the  enumeration  was 
made  as  information  to  his  executor  that  he  claimed  to 
own  such  property  in  severalty,  as  distinguished  from 
other  property  which  belonged  to  the  firm  of  which  he 
appears  to  have  been  a  m^uber. 

I  will  advise  a  decree  for  the  complainant 
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COFFMAN  ra.  COFFMAN. 
(85  Vireinla,  450.) 

Rights  of  heirs — Words  of  exclusion — ^No  disposi- 
tion— Devise  bt  implication. 

A  testator  can  disinherit  hla  heirs  and  next  of  kin  only  by  leaving  his 
property  to  others.  Mere  words  ot  exclusion  in  an  instrument 
making  no  disposition  of  the  estate  will  not  suffice  to  disinherit 

Appeal  from  a  decree  of  the  Circuit  Court  The 
opinion  states  the  case. 

Wm.  B.  Compton,  for  appellant. 

Grattan  &  Stephenson,  for  appellees. 

Lewis,  P.  A  will  is  defined  to  be  the  disposition  of 
one's  property,  to  take  effect  after  death,  Bout.  Law 
Die.  Or,  as  was  said  by  Judge  Richardson,  in  Carr  v. 
Effinger,  78  Va.  197,  202;  "A  will  is  an  instrument  for 
the  sole  purpose  of  disposing  of  one's  property."  There- 
fore, to  sustain  the  decree  of  the  circuit  court  in  this 
case,  two  things  must  be  implied  from  the  paper  in 
question.  First,  that  the  decedent  intended  it  as  a  dis- 
position of  his  property,  to  take  effect  at  his  death; 
and,  secondly,  that  he  meant  to  leave,  and  did  leave, 
the  whole  of  his  estate  to  those  persons  standing  in 
the  relation  of  his  heirs  and  next  of  kin,  other  than  the 
appellant,  who  is  expressly  excluded.  On  the  other 
hand  the  appellant  contends  that  the  instrument  makes 
no  disposition  of  the  estate  at  all,  and  consequently 
that  the  decedent  died  intestate. 

The  paper  is  certainly  an  anomalous  one,  and  none 
exactly  like  it  is  to  be  found  in  any  case  that  has  here- 
tofore come  before  this  court.  The  application,  how- 
ever, of  certain  well-settled  principles,  to  the  case, 
leads,  we  think,  to  the  conclusion  that  the  position 
taken  by  the  appellant  is  the  correct  one. 

It  is  a  maxim  that  a  testator  can  disinherit  his  heirs 
and  next  of  kin  only  by  leaving  his  property  to  others. 
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Mere  words  of  excluaion  will  not  suffice;  the  estate  must 
be  actually  given  to  somebody  else.  "  Though  the  in- 
tention to  disinherit  the  heir  be  ever  so  apparent,"  said 
Lord  Mansfield  in  Denn  v.  Gaskin,  Cowp.  657,  "he  must, 
of  course,  inherit,  unless  the  estate  is  given  to  some- 
body else.  So,  in  his  celebrated  ai^;ument  in  Ackroyd 
V.  Smithson,  1  Bro.  C.  C.  503;  1  Lead.  Cas.  Eq.  872,  Mr. 
Scott  (afterwards  Lord  Eldon),  said  that  the  proposi- 
tion that  the  heir-at-law  is  entitled  to  every  interest  in 
land  not  disposed  of  by  his  ancestor  is  so  much  of  a 
truism,  that  it  calls  for  no  reasoning  to  support  it.  It 
is  not  enough,  he  said,  that  the  testator  did  not  intend 
his  heir  to  take;  he  must  make  a  disposition  in  favor 
of  another,  otherwise  the  heir  will  take  even  against 
his  intention,  however  plainly  manifested.  And  the 
reason  is  that  the  law  provides  bow  a  man's  estate  at 
his  death  shall  go,  unless  he  by  his  will  plainly  directs 
that  it  shall  be  disposed  of  differently."  It  is  true  the 
devise  or  bequest  need  not  be  in  express  terms,  and 
that  it  may  be  by  necessary  implication;  but  to  justify 
such  an  implication  the  intention  of  the  testator  must 
be  so  apparent  that  an  intention  to  the  contrary  can- 
not be  supposed,  for  otherwise  the  implication  is  not 
a  necessary  one.  1  Jami  Wills,  532.  Thus  a  devise  to 
the  testator's  heir  after  the  death  of  A.  gives  to  A.  a 
life-estate  by  implication,  because  otherwise  the  devise 
to  the  heir,  upon  whom  the  law  casts  the  property  in 
the  absence  of  a  disposition  of  it  by  the  testator,  would 
be  rendered  nugatory,  and  it  would,  therefore,  be  ab- 
surd to  suppose  that  the  testator  meant  to  devise  the 
land  to  his  heirs  at  the  death  of  A.,  and  yet  that  the  heir 
should  have  it  in  the  meantime.  But  no  snch  implica- 
tion arises  where  the  devise  is  to  a  stranger  after  the 
death  of  A.;  for  in  such  a  case  it  is  possible  to  supimse 
that  the  testator  meant  the  heir  to  take  the  land  dur- 
ing the  life  of  A.,  and  therefore  an  intention  to  give  a 
life-estate  to  A.  cannot  be  supposed.  And  this,  says 
Jarman,  is  an  exact  illustration  of  the  difference  be- 
tween necessary  implication  and  conjecture. 

According  to  Lord  Mansfield,  "necessary  impHca- 
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tion  "  is  that  which  clearly  satisfies  the  court  what  the 
testator  meant  by  the  words  used.  It  ie  the  opposite, 
he  said,  of  "conjecture,"  and  leaves  no  room  to  doubt, 
Wilkinson  v.  Adam,  1  Ves.  &  B.  466;  Jonea  v.  Morgan, 
cited  in  4  Bro.  C  e.  460;  Hawk.  Wills,  5. 

Bedfield  lays  it  down  that,  in  order  to  create  a  devise 
or  legacy  by  implication,  it  must  not  be  a  case  of  mere 
slight  prolmbility,  but  something  in  regard  to  which 
most  men  wotdd  not  be  expected  to  raise  any  question. 
It  must  not  rest  upon  conjecture.  Neither  is  it  requir- 
ed that  the  inference  should  be  absolutely  Irresistible. 
It  is  enough  if  all  the  circumstances  ttien  together 
leave  no  doubt  in  the  mind  of  the  court  The  words  of 
the  will,  he  adds,  must  admit  of  no  other  implication. 
2  Redf .  WUls,  203. 

In  Cruise,  Dig.  tit.  "Devise,"  c.  10,  §  19,  it  is  said: 
"  The  courts  have  in  some  instances  allowed  a  devise  by 
implication,  where  It  has  been  very  apparent,  in  order  to 
support  and  effectuate  the  intention  of  the  testator;  but 
in  cases  of  this  kind  the  implication  must  be  a  plain, 
and  not  merely  a  possible  or  probable,  one;  for,  the  title 
of  the  heir  at  law  being  plain  and  obmom,  m  words  in 
a  tcill  ought  to  be  construed  in  svch  a  manner  as  to  de- 
feat it,  if  they  can  have  any  other  signifieation."  See, 
also,  3  Lomax,  Dig.  148;  Bac.  Abr.  tit.  "Wills,"  G.;  2 
Minor,  Inst  969 ;  Schouler,  Wills,  §  479 ;  Wright  v.  HicJcs, 
12  Ga.  155;  8.  c.  56  Am.  Dec.  451;  Wilkinson  v.  Allen,  18 
How.  385;  Bradford  v.  Bradford,  6  Whart.  244;  Fitch  v. 
Weber,  6  Hare,  145. 

The  doctrine  of  devises  by  implication  was  very  fully 
considered  in  Boisseaua  v.  Aldridges,  5  Leigh,  222.  In 
that  case  the  decedent  left  a  written  instrument  as  fol- 
lows: 

"Not  having  made  any  will  so  as  to  dispose  of  my 
property,  and  two  of  my  sisters  marrying  contrary  to 
my  wish,  should  I  not  make  one,  I  wish  this  instrument 
to  prevent  either  of  their  husbands  from  having  one 
cent  of  my  estate, — say  the  husbands  of  my  two  sisters 
Martha  Aldridge  and  Dorothy  Aldridge, — nor  either  of 
them  to  have  one  cent,  unless  they  should  survive  their 
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husbands;  in  that  case  I  leave  them  to  be  paid  out  of  the 
collection  of  any  of  my  moneys  500  dollars  each.  Given 
under  my  hand  and  seal,"  etc.  And  on  the  paper  waa 
endorsed  the  following: 

"Memorandum.  To  prevent  Bennett  Aldrldge  and 
Burwell  Aldridge  from  having  any  part  of  my  estate 
that  each  might  claim  in  right  of  their  wives,  without  a 
will  made  by  me." 

It  was  argued  by  Messrs.  Johnson  and  Leigh  that,  ex- 
cepting the  two  contingent  l^acies,  this  writing  was  a 
devise  and  bequest,  by  implication,  of  the  whole  of  the 
testator's  estate  to  those  persons  who  would  take 
according'  to  the  statutes  of  descents  and  distribu- 
tions, other  than  the  two  sisters  and  their  descendants. 
The  latter,  they  insisted,  could  have  been  excluded  for 
no  other  purpose  than  to  give  the  estate  to  others,  and 
that,  if  the  testator  did  not  mean  that,  he  meant  no- 
thing. 

But  this  view,  though  pressed  upon  the  court  with 
great  eam^tness  and  ability,  was  not  adopted,  and  the 
decree  of  the  lower  court  was  aflBrmed,  which  declared 
that  the  right  of  a  person  to  disinherit  his  heirs,  or  any 
one  of  them,  exists,  not  as  an  abstract  substantive 
power,  but  as  the  consequence  of  the  power  to  leave  his 
estate  to  others;  that  the  paper  in  question  was  not  a 
devise  or  bequest  by  necessary  implication;  and  that  it 
was  evidently  executed  under  the  erroneous  impression 
that,  if  its  author  declared  his  intention  to  exclude  his 
two  sisters,  the  law  would  dispose  of  his  estate  among 
lis  hdps  and  next  of  kin,  to  the  exclusion  of  the  sisters 
mentioned  therein. 

It  is  true  that  two  of  the  judges  who  delivered  opin- 
ions in  that  case  were  of  opinion  that  the  instru- 
ment itself  furnished  internal  evidence  that  it  was  not 
intended  by  the  decedent  to  operate  as  a  will  any  fur- 
ther than  the  contingent  legacies  therein  bequeathed; 
but  the  principle  that  a  man  can  disinherit  his  heirs 
only  by  unmistakably  giving  his  estate  to  somebody 
else  was  none  the  less  emphatically  asserted.  To  hold 
otherwise,  it  was  said,  would  give  to  a  testator  the 
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power  to  repeal  the  statute  of  descents  and  distribu- 
tions, so  far,  at  least,  as  it  affects  his  own  estate. 

It  was  also  held  that  if  in  every  case  in  which  a  testa- 
tor declares  an  intention  to  exclude  his  heirs,  or  any 
one  of  them,  it  is  to  be  implied  from  that  alone  that  he 
intends  to  devise  away  his  estate  from  snch  excluded 
person  or  persons,  the  principle  that  to  disinherit  his 
heirs  he  must  give  his  estate  to  some  body  else  would  be 
of  no  consequence,  since  it  would  give  effect  to  the  sim- 
ple disinherison  by  holding  it  tantamount  to  a  positive 
disposition. 

Another  analogous  principle  affirmed  in  that  case, 
and  which  is  veiy  material  to  the  present,  is  this:  That 
while  the  intention  of  the  testator,  when  consistent 
with  the  rules  of  law,  is  the  polar  star  to  guide  the 
judicial  expositor  of  a  wiU,  yet  his  intention  to  dispose 
of  his  estate  must  be  indicated  with  legal  certainty; 
otherwise  effect  as  a  will  cannot  be  given  to  the  instru- 
ment,— the  true  inquiry  being,  not  what  the  testator 
meant,  but  what  the  words  used  import. 

Judge  Brooke,  in  his  opinion,  said:  'TVhen  a  test- 
tor  has  devised  his  estate  by  will,  and  is  not  precise  as 
to  the  persons  who  are  to  take,  or  as  to  the  quantity  of 
estate  they  are  to  take,  from  necessity,  and  to  effectuate 
his  intention  to  dispose  ol  his  estate,  and  not  to  leave  it 
to  the  law  to  dispose  of,  courts  simply  imply  his  intent 
as  to  persons,  and  the  quantity  of  the  estate  they  are  to 
take.  But  w}ien  the  question  is  whether  he  intended 
to  devise  Tiia  entate  or  not,  we  are  not  unauthorized  to 
imply  that  he  does,  unless  it  is  a  necessary  inference 
from  the  language  he  uses." 

He  then  referred  to  the  case  of  Denn  v.  Gaskin,  in 
which  the  testator  gave  his  heir-at-law  a  disinheriting 
legacy,  as  tt  is  called  (t.  c,  he  gave  him  ten  shillings), 
and  then  gave  his  nephews  real  estate  without  adding 
words  of  inheritance.  He  began  his  will  thus:  "As 
to  all  such  worldly  estate  as  God  has  endued  me  with," 
etc.;  and  the  question  was  whether  by  necessary  impli- 
cation from  these  words,  and  the  intended  exclusion  of 
the  heir,  the  life-estate  given  the  nephews  was  enlarged 
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into  a  fee.  Lord  Mansfield  held  that  it  was  not,  al- 
though he  said  he  suspected  extremely  that  the  testator 
meant  to  give  the  devisees  an  estate  in  fee,  as  he  had  no 
other  landed  property,  and  had  made  them  residuary 
legatees  of  his  piersonalty,  and  had  disinherited  the 
heir;  but  that,  if  he  did  mean  it,  the  misfortune  was 
that  quod  roluit  non  {lixit.  And  he  added  the  remark 
already  quoted  from  his  opinion,  namely,  that,  though 
the  intention  is  ever  so  apparent,  the  heir-at-law  must 
of  course  inherit,  unless  the  estate  is  given  to  somebody 
else.  Accordingly  it  was  held  that  the  fee,  being  undis- 
posed of,  descended  to  the  heir,  notwithstanding  the  in- 
tention of  the  testiitor  to  disinherit  him;  just  as  in  Bois- 
seaus  V.  Aldrigts  the  two  excluded  sisters  were  held 
entitled,  not  only  to  their  contingent  legacies,  but  to 
share  in  the  residue  of  the  estate  as  to  which  the  testa- 
tor died  intestate,  because,  as  was  said,  the  statute  gives 
the  power  to  devise,  and  not  in  any  other  way  to  disin- 
herit 

In  ^yoo^ton  V.  RedfPs  Ex'rs,  12  Orat.  196,Judge  Leb, 
speaking  for  the  court,  announced  the  same  doctrine. 
He  said:  "Conjecture  cannot  be  permitted  to  usurp 
the  place  of  jodicial  conclusion,  nor  to  supply  what  the 
testator  has  failed  to  suflBciently  indicate.  The  law  has 
provided  a  definite  successor  to  the  estate  in  the  absence 
of  a  testamentary  disposition,  and  the  heir  is  not  to  be 
disinherited,  unless  by  express  words  or  necessary  im- 
plication." "The- courts  must  therefore  declare,  if  they 
can,"  he  continued,  "  what  intention  the  testator  has 
expressed  with  sufficient  legal  certainty;  not  the  inten- 
tion which  he  may  have  entertained,  but  which  he  has. 
failed  sufficiently  to  manifest;"  citing  Out/  v.  Sharp,  1 
M.  &  K.  589,  602;  Martin  v.  Drinkwater,  2  Beav.  215.. 
See,  also.  Hatcher  v.  Hatcher,  80  Va.  169;  Henger  v.  Send- 
er'* Es^r,  81  Va.  687;  StttfierlatuPs  Ear's  v.  Sijdnor,  Si 
Va.  880;  6  S.  E.  Bep.  480. 

Let  us  now  apply  these  principles  to  the  present  case. 
The  paper  in  question  is  as  follows: 

"  I,  Hiram  Coffman,  of  Rockingham  county  and  State 
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of  A'ii^nia,  do  make  and  ordain  tMs  to  be  my  last  will 
and  teatament;  hereby  revoking  all  other  wills  hereto- 
fore by  me  niade.  It  is  my  will  that  my  son  William  H. 
Coffman  be  excluded  from  all  of  ray  estate  at  my  death, 
and  have  no  heirship  in  the  same,  he  having  become  the 
heir  to  his  mother's  interest  in  her  father's  estate;  and 
I,  his  guardian,  have  paid  him,  and  am  now  about  to 
make  a  final  settlement  with  him,  which  will  make  as 
much  to  him,  and  probably  more,  than  my  estate  will 
pay  to  each  of  my  other  legal  heirs.  In  witness  of  this 
being  my  last  will  and  statement,  I  hereunto  set  my 
band,  and  annex  my  seal,  this,  the  10th  dav  of  March, 
1877. 

"  Hiram  Coffmax."        [Seal.] 

Now,  this  paper  is  certainly  in  the  form  of  a  will,  and 
was  declared  by  the  decedent  to  be  his  will,  and  his  in- 
tention to  exclude  his  son  William,  the  appellant  here, 
is  as  plainly  manifested  as  it  well  could  be.  But  is  it 
in  substance  a  will?  Does  it  dispose  of  anything?  The 
circuit  court  held  that  by  implication  it  does.  But  is 
such  a  conclusion  a  necessaty  implication  from  the 
words  used?  Can  the  words  be 'said  to  have  no  other 
signification?  Taken  together,  do  they  clearly  satisfy 
the  mind,  leaving  no  room  to  doubt  that  the  decedent 
meant  to  dispose  of  his  estate?  We  think  not.  On  the 
■contrary,  fairly  construed,  the  instrument  simply  re- 
Tokes  all  other  wills  theretofore  made  by  the  decedent, 
and  excludes  the  appellant,  giving  the  rennon  therefor. 
That  is  all,  and  to  hold  that  it  amounts  to  anything 
more  would  render  futile  the  principle  that  a  man  can 
disinherit  his  heirs  only  by  giving  his  estate  to  some- 
body else,  and  by  carrying  too  far  the  doctrine  of  de- 
vises by  implication  would  by  judicial  construction 
make  a  will  for  the  decedent  that  he  has  not  made  for 
himself. 

The  record  presents  the  case  of  a  man  who  has  a 
valuable  estate,  and  a  wife  and  five  children,  a  son  bP 
his  first  marriage,  another  son  by  his  second  marriage, 
and  three  children  by  hie  third  and  last  marriage.    All 
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his  children  are  equally  as  near,  and  all  presumably 
are  equally  as  dear,  to  him.  The  eldest  son  has  already 
inherited  property  equal  in  value,  we  will  say,  to  one- 
fourth  of  his  father's  estate.  Accordingly  the  father, 
wishing  to  do  what  he  considers  justice  to  all  of  his 
children,  writes  a  paper  which  he  calls  a  "  will,"  and  iu 
that  paper  he  says,  in  substance,  that  he  wishes  to  dis- 
inherit his  eldest  son;  and  then,  lest  his  motive  be  im- 
puted to  a  want  of  parental  affection  (we  will  assume), 
he  goes  on  and  gives  the  reason  for  wishing  to  exclude 
him,  and  there  he  stops.  He  does  not  saj  his  "  other 
legal  heirs"  are  to  have  the  estate,  but  that  his  eldest 
son  is  not  to  hai^e  any  part  of  it.  And  from  this  we 
are  asked  to  imply  that  he  intended  to  give,  and  conse- 
quently, as  a  legal  conclusion,  to  hold,  that  he  did  give, 
the  whole  of  hie  estate  to  his  other  children;  in  other 
words,  to  hold  that  the  reason  assigned  for  wishing  to 
exclude  one  of  the  children  operates  a  disposition  of 
the  estate  to  the  other  children. 

But  this  view  is  contrary  to  the  plainest  principles 
of  the  law,  as  we  have  already  seen;  for  the  question  is 
not  what  the  decedent  intended,  but  what  he  has  said; 
not  what  he  may  have  thought  would  be  the  result  of 
what  he  wrote,  but  what  is  the  legal  effect  of  the  paper. 
And,  although  he  may  have  intended  to  dispose  of  his 
estate,  yet,  if  he  has  not  said  so  with  legal  certainty, 
we  cannot  alter  or  add  to  his  words,  but  our  judgment 
must  be,as  Lord  Mansfield's  was  iu  Detin  v.  Gaskin, 
quod  voluit  non  diant;  for  we  sit  here,  not  to  make  wills, 
but  to  construe  them ;  not  to  mate  law,  but  to  adminis- 
ter it. 

It  is  quite  probable  the  paper  was  written  by  the 
decedent  under  the  erroneous  impression  that,  if  he 
would  declare  his  intention  to  exclude  the  appellant,  in 
the  form  of  a  will,  the  statute  of  descents  and  distribu- 
tions would  step  in  and  do  the  rest,  i.  e.,  that  it  would 
in  effect  make  a  better  will  for  him  than  he  could  make 
for  himself,  by  giving  his  estate  to  his  other  heirs  and 
next  of  kin,  and  hence  he  made  no  disposition  of  it, 
His  language,  we  think,  shows  this.    Had  he  stopped 
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at  the  point  wliere  he  declared  the  appellant  is  to  have 
no  heirship  in  the  estate,  there  coiUd  be  no  controverey, 
notwithstanding  the  paper  in  the  introductory  part  is 
called  a  "  will."  This  is  conceded,  and  yet  what  follows 
merely  shows  why  he  wished  to  exclude  him,  which  is 
a  very  different  thing  from  actually  excluding  him  by 
disposing  of  his  estate,  no  matter  what  his  intention 
was;  for  in  such  a  case  an  intention  not  expressed  or 
clearly  manifested  is  equivalent  in  law  to  an  absence 
of  a  testamentary  intent  altogether. 

And  herein  lies  the  error  of  the  decree  complained 
of,  namely,  in  giving  effect  to  the  intention  of  the  dece- 
dent to  exclude  the  appellant  by  malting  it  tantamount 
to  a  disposition  of  the  estate  to  the  other  children, 
which  can  no  more  be  rightly  done  than  the  starting  of 
a  person  on  a  journey  can  be  said  to  be,  in  legal  con- 
templation, the  arrival  of  such  person  at  the  point  of 
destination;  and  so  here  the  decedent,  intending  to  ex- 
clude the  appellant,  started  out  well  enough  in  that 
direction,  but  unfortunately  for  the  appellees  he  stop- 
ped before  he  reached  the  l^al  consummation  of  his 
purpose. 

That,  in  order  to  effect  that  purpose,  he  would  have 
gone  further,  and  given  his  estate  in  unmistakable 
terms  to  his  other  children,  if  the  necessity  for  so  doing 
had  occurred  to  him,  is  also  probable;  for  it  is  impossi- 
ble to  read  the  paper  in  question  without  perceiving 
that  the  thought  uppermost  in  his  mind  was  to  exclude 
the  appellant.  But  the  idea  that  under  any  circum- 
stances he  would  have  done  so  rests  upon  conjecture 
merely,  which  is  not  necessary  implication,  but  the  op- 
posite, and  can  never  alone  support  a  devise  or  bequest. 
In  Jones  v.  Morgan,  Lord  Mansfield  said  that  " '  con- 
jecture'  is  when  you  suppose  what  would  have  been 
the  testator's  meaning  if  he  tad  had  the  whole  case 
before  him,  and  what,  if  he  had  thought  of  such  an 
event,  he  would  have  said  upon  it;"  "and,"  he  added, 
"  you  are  not  to  conjecture  what  he  would  have  done 
in  an  event  he  never  thought  of;  that  will  not  do.** 
Feame,  Rem.,  app.  576. 
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Every  man,  it  is  true,  is  presumed  to  know  the  law; 
but  to  say  that  the  decedent  must  be  presumed  to  have 
known  that  the  mere  exclusion  of  the  appellant  would 
not  operate  to  give  the  estate  to  anybody  else,  and 
therefore  that  he  meant  to  give,  and  consequently  did 
give,  the  estate  to  his  remaining  children,  is  subetan- 
tially  to  assert  a  proposition  which  has  been  emphati- 
cally repudiated  by  this  court,  and  by  all  courts  where 
■our  system  of  jurisprudence  prevails. 

Moreover,  no  executor  is  appointed  by  the  paper  in 
question,  nor  is  there  any  mention  of  the  debts  of  the 
decedent,  or  of  the  widow's  dower  or  interest  in  the 
estate,  or  any  direction  as  to  how  the  estate  shall  be 
divided  or  disposed  of;  and,  while  it  is  true  the  law 
provides  for  the  payment  of  debts,  the  assignment  of 
dower,  etc.,  yet  the  omission  to  make  mention  of  any 
of  these  matters  is  a  circumstance  in  the  case  not  with- 
out significance,  as  tending  to  support  the  view  already 
expre^ed.  Persons  often  die  intestate,  but  it  is  cer- 
tainly not  usual,  nor  can  it  hardly  be  said  to  be  natural, 
for  a  man  having  a  valuable  real  and  personal  estate 
to  leave  a  will  disposing  of  it,  and  make  no  specific 
devises  or  bequests,  or  give  any  direction  touching  the 
estate  whatever.  And  here  there  is  no  direction  as  to 
anything,  but  simply  a  revocation  of  previous  wills,  and 
an  intended  disinherison  of  the  appellant;  because,  in 
the  language  of  the  decedent,  the  appellant's  inheri- 
tance from  another  source  "  will  make  as  much  to  him, 
and  probably  more,  than  my  estate  will  pay  to  each  of 
my  other  legal  heirs," — words  which  of  themselves  im- 
port intestacy,  being  emphatically  words  of  inheritance. 
And  as  to  the  word  "  pay,"  upon  which  so  much  stress 
is  laid  by  coimsel  for  the  appellees,  that  is  quite  as  ap- 
plicable to  the  distribution  of  an  estate  of  an  intestate 
as  to  any  other. 

Again,  suppose  the  appellant  had  died  before  the  de- 
cedent, leaving  descendants.  What  is  there  in  this 
paper  to  prevent  those  descendants,  as  heirs-at-law  of 
the  decedent,  from  sharing  in  the  estate  ?  There  is 
-certainly  nothing  that  would  expressly  exclude  them. 
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and  this  circumstauce  also  strengtkeus  the  view  that 
the  paper  was  written,  not  to  dispose  of  anythii^,  but 
simply  to  revoke  previous  wills,  and  to  exclude  the  ap- 
pellant, without  going,  or  intending  to  go,  further  than 
to  give  the  reasons. 

Our  conclusion  therefore  is  that  the  paper  is  not  the 
will  of  the  decedent;  that,  if  he  meant  to  dispose  of  his 
property,  he  has  not  said  so  with  legal  certainty;  and 
consequently  that  at  his  death  his  estate  passed  to  his 
heirs  and  next  of  kin,  including  the  appellant.  It  is 
certainly  safer  and  more  consonant  with  public  policy 
to  closely  adhere  to  settled  principles,  than  in  doubtful 
cases  to  interrupt  the  course  of  descent  and  distribu- 
tion of  estates  which  the  statute  prescribes  in  cases  of 
intestacy;  for  the  statute,  which  has  been  said  to  be  a 
transcript  of  the  human  afTections,  is  a  wise  and  just 
one,  and  ought  to  govern  in  all  cases  not  plainly  with- 
out it  In  Boisseaus  v.  Aldridges  it  was  said  by  Judge 
Brooke,  and  reaffirmed  by  the  courts  without  dissent 
in  the  recent  case  of  SutherlatuPs  Ea^rs  t.  Sydnor,  84  Va. 
880, 6  S.  E.  Rep.  480,  that  property  is  the  creature  of  the 
law,  and  can  be  disposed  of  at  all  only  becanse  the  law 
permits  it  to  be  done  in  certain  modes.  And  hence  the 
result  in  the  present  case  Imposes  no  hardship  on  any 
one,  as  it  puts  all  the  children  of  the  decedent  on  the 
same  footing  with  respect  to  his  estate,  simply  because 
their  father  has  not  availed  himself  of  the  permission 
that  the  law  gave  him  to  dispose  of  it  differently. 

The  decree  must  therefore  be  reversed,  and  a  decree 
entered  here  in  conformity  with  this  opinion. 

Richardson,  J.,  dissented. 

Decree  reversed. 

DUpMition  of  Property— IntoBtacy—WhattaaWm.— In  the  case- 
of  Den  T,  Gaskln,  Cowp.  657,  flie  Introductary  worOs  ot  tlie  wUl  were: 
"  Ad  to  all  HUch  worldly  estate  ae  God  b&s  endued  me  wlUi,  I  give  and 
bequeath  as  foUowe:  "  and  Lord  Mansfield  Hieretn  hdd  that  tbe  heir 
at  law  must  Inherit  aJthou;^  the  Intention  bo  pvet  bo  apparott  to  dis- 
inlieilt  him,  tmlets  the  estate  and  all  thereof  be  glren  to  some  one  elae. 

In  Wrlf^t  T.  Rossell,  Cowp.  661,  the  words  of  Introduction  to  the 
iriU  were:    "As  toacblng  the  dlapodtlon  of  oU  such  worldly  estat» 
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as  It  hath  pleaaed  Cod  to  bestow  up<ai  me  I  gtve,"  etc.  Then  Uie 
testator  gave  a  house  to  his  graodaoa  and  after  his  deceeae  to  tils 
two  sous,  and  then  devised  to  the  huaband  of  hie  heir-at-law  one 
shllllnx.  The  litigated  (lueHdoa  was  whether  the  great  grandBoiw 
took  au  estate  for  life  or  lu  fee,  and  tbe  court,  by  Aston,  J<<  held 
that  they  took  only  an  estate  for  life. 

In  Bolsseaus  v.  AJdrldgee,  6  Leigh,  22,  2237,  the  facts  of  which  are 
fullj  set  out  In  the  principal  case,  Bbooke,  i.,  said:— 

"  It  Is  somewhat  remai^able  tliat  this  case  bus  no  exact  example 
In  any  of  the  English  c&aee  which  have  heen  cited  or  to  which  I 
hare  been  able  to  refer.  It  must  be  decided,  therefore,  on  principle 
and  not  on  authority,  I  tbluk  It  a  principle  not  to  ,be  controverted 
that  one  cannot  dislnhetlt  hia  own  heir  imleaa  he  deTlaea  his  estate 
to  somebody  dse.  This  principle  Is  fully  reoognlzed  by  Lord  Mans- 
field In  the  case  of  Den  r.  Gaakln.  To  give  to  a  testator  the 
power  to  disinherit  his  heirs,  whiMn  tlie  law  has  appointed  to  talce 
tlie  estate  unless  he  devtses  It  to  some  other  person,  would  be  Id 
effect  to  give  him  authority  to  repeal  the  statutes  of  desomta  and  dla- 
trlbutionB.  That  a  testator  may  disinherit  his  heirs  by  giving  his 
estate  to  somebody  else  cannot  be  doubted.  But  If  in  every  case  in 
which  he  int^ids  to  exclude  his  heirs  from  tlie  iotieritance  It  Is  to  be 
implied  from  that  alone  that  he  devises  bis  estate  to  those  who  (some 
of  his  heirs  being  excluded)  would  take  the  inheritance,  the  prtndple 
that,  to  dirinherit  his  heirs,  he  must  devise  his  estate  to  somebody 
else,  would  be  of  no  consequmce  because  every  exclusion  of  his  hdi* 
would  be  a  devise  to  somebody  else.  This  principle,  that  a  testator 
cannot  disinherit  his  heii«  unless  he  devises  his  estate  to  somebodr 
else,  results  from  the  natttfe  of  the  property.  It  Is  the  creature  of 
the  law,  and  the  law  will  dispose  of  it  unless,  tmdpr  the  pwmiBdoo 
which  the  law  gives  the  owner  to  make  a  will,  he  disposes  of  It" 

The  principle  established  tQ'  the  famous  ease  of  Ackroyd  v.  Smith- 
son,  1  Bro.  C.  C.  503,  has  been  relied  upon  and  followed  In  many 
subsequent  cases,  Koblnson  v.  Taylor,  2  Bro.  C.  C,  589;  Hntcheson 
T.  Hammond.  3  Bro.  C.  C.  128;  Chltty  v.  Parker,  4  Bro.  C.  C.  411; 
S.  C,  2  Ves.  Jr.  683;  Connell  v.  Abbott,  4  Ves.  802;  Berry  v.  TTsher, 
11  Vm.  205;  ■Wilson  v.  Major,  11  Ves.  205;  Glbbs  v.  Oughler,  12  Ves. 
418;  Wright  v.  Wrl^t,  16  Ves.  186;  HIU  v.  Cocks,  1  Ves.  &  Bea.  173; 
Gibbs  T.  Rumsey.  2  Ves.  &  Bea.  2&4;  Kellett  v.  Kellctt,  2  Ba.  &  Be. 
533;  Hooper  v.  Goodwin,  18  Ves.  150;  Ashby  v.  Palmer,  1  Meriv.  296- 

In  Sutherland  v.  Sydnor,  S4  Va.  880,  cited  In  the  prlndpal  case, 
the  court  consbued  the  following  provision  of  a  will:  "I  leave  my 
tn-i>  daughters,  Ida  and  Mollie,  my  homestead  tract,  containing  275 
acres  of  land,  more  or  less,  durlnR  life.  In  case  of  Ida's  death  with- 
out on  heir.  I  wish  her  portion  to  revert  back  to  Mollie  or  her  living- 
belrs  or  heir."  SlolUe  died  Hrst,  leaving  a  son,  tben  Ida  died  without 
issue,  and  the  court  held  that  Mollie  took  a  life  estate  and  that  tlift 
later  expression  in  the  will  "  having  disposed  of  what  I  have "  and. 
the  speaking  of  a  devise  to  his  son  as  "his  portion  of  my  estate" 
did  not  alter  the  case.  This  case  cites  with  approval  Bolsseaus  v. 
Aldtldges,  B  Leigh,  222. 
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Gibbons  vs.  Mahon. 

(136  United  States.  548.) 

Trust — Increase  of  capital  stock — Eights  of  life 
tenant  and  remainderman. 

^liene  certain  shares  of  capital  atotik.  lu  a  boalneae  oorporatlou  were 
bequeathed  in  trust  to  psy  oTec  the  "  divldenda  of  said  stock  "  to 
another  during  her  life,  i<emalnder  to  the  trustee  absolutely,  and 
thereafter  the  corporation  Uu^reoaed  Its  capital  stock  to  repreerait 
profits  actuallj  inveetod  In  extending  and  perfecting  its  plant,  and 
distributed  the  new  ehares  pro  rata  among  the  holders  of  the  old, 
OtB  new  shares  represented  capital,  and  not  Income  or  "  dividends." 
and  therefore  the  trustee  was  entitled,  as  ag^nst  the  life-tenant, 
to  hold  the  new  shares  received  l^  her,  subject  to  the  same  trust 
«a  the  old,  and  with  the  same  rl^t  of  remainder. 

This  was  a  bill  in  equity  by  Mary  Ann  Gibbons 
against  Jane  Owen  Mahon,  to  compel  the  transfer  to 
the  plaintiff  of  shares  in  the  Washington  Oas-Light 
<:)ompany,  held  by  the  defendant  as  trustee  under  the 
will  of  Ann  W.  Smith.  The  case  was  heard  upon  bill 
and  answer,  by  which,  and  by  the  Acts  of  Congress  con- 
cerning that  company,  the  facta  appeared  to  be  as  fol- 
lows; 

Mrs.  Smith,  a  widow,  and  the  mother  of  both  parties 
to  this  suit,  died  March  26, 1865,  owning  280  shares  in 
that  company,  and  leaving  a  last  will,  dated  February 
11, 1865,  and  admitted  to  probate  April  8, 1865,  contain- 
ing the  following  bequeet: 

"  I  hereby  give,  devise  and  bequeath  to  my  daughter, 
Jane  Owen  Mahon,  wife  of  Uavid  W.  Mahon,  of  the  City 
of  Washington  aforesaid,  and  to  her  heirs  and  assigns, 
two  hundred  and  eighty  shares  of  stock  of  the  Wash- 
ington Gas-Light  Company,  also  forty-five  shares  of 
stock  of  the  Franklin  Insurance  Company,  both  in  the 
City  of  Washington  aforesaid;  also  eight  thousand 
five  hundred  dollars  in  government  bonds  of  the  gov- 
ernment of  the  United  States  of  America;  said  stock 
and  bonds,  or  any  portion  of  them  remaining  at  my 
^eath,  a  part  of  my  said  estate;  to  have  and  to  hold  the 
same  in  and  upon  the  tmst-s  and  provisions  following: 


jcibyGooi^lc 


aiBBONS  t-.    UAHON.  393 

That  is  to  say,  in  trust  for  the  advantage  and  behoof  of 
my  said  daughter,  Mary  Ann  Oibbona;  and  that  after 
my  decease  the  said  June  Owen  Mahon,  her  heira  and 
assigns,  shall  cause  the  dividends  of  said  stock  and  the 
interest  of  said  bonds  as  they  accrue  to  be  paid  to  my 
said  daughter,  Maiy  Ann  Gibbons,  during  her  lifetime, 
without  percentage  of  commission  or  diminution  of 
principle;  and  in  case  of  the  death  of  the  said  Mary 
Ann  Gibbons,  theu  the  said  stocks,  bonds  and  income 
shall  reyert  to  the  estate  of  my  said  daughter,  Jane 
Owen  Mahon,  without  incumbrance  or  impeachment  of 
waste." 

The  Washington  Gas-Light  Company  was  incorporat- 
ed by  Act  Cong.  July  8,  1848,  c.  96,  with  a  capital  of 
$50,000,  divided  into  shares  of  |20  each;  9  St.  722.  It 
was  authorized  to  increase  its  capital  stock  to  f350,000 
by  Act  Aug.  2, 1852,  c.  79,  and  to  $500,000  by  Act  Jan. 
3, 1855,  c.  22;  10  St.  734,  835.  At  the  death  of  the  tes- 
tatrix the  capital  stock  amounted  to  $500,000,  consist- 
ing of  25,000  shares  of  $20  each.  By  Act  May  24, 1866, 
c  97,  the  capital  stock  was  increased  to  $1,000,000;  14 
St.  53. 

The  company  from  time  to  time  declared  and  paid 
dividends  in  money  upon  its  stock,  and  such  dividends 
were  paid  by  the  defendant  to  the  plaintiff. 

Before  and  after  the  death  of  Mrs.  Smith,  and  before 
and  after  the  passage  of  the  Act  of  1866,  and  before 
November  1,  1868,  the  company  from  time  to  time  in- 
vested portions  of  its  net  earnings,  income  and  profits 
in  the  enlargement  and  extension  of  its  permanent 
works  and  plant  employed  in  its  legitimate  business  un- 
der its  charter;  and  the  actual  cost  of  its  works  and 
plant,  as  shown  by  its  construction  account,  amounted 
on  January  1,  1865,  to  $842,623.02;  on  January  1, 1866, 
to  $892,224.08;  on  January  1,  1867,  to  $935,039.55;  on 
January  1, 1868,  to  $963,803.37;  on  July  1, 1868,  to  $988, 
91484;  and  on  January  1,  1869,  to  $1,039,287.17;  and 
amounted,  in  fact,  at  the  time  of  the  passage  of  the  Act 
of  1866,  to  not  less  than  $900,000,  and  on  October  1, 
1868,  to  more  than  $1,000,000. 
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On  November  1,  1868,  the  board  of  directors  of  the 
company  adopted  the  following  resolution:  "Where- 
as the  construction  account  of  this  company  exceeds 
one  million  of  dollars,  and  as  the  capital  of  this  com- 
pany has  been  increased  by  an  Act  of  Congress  to  one 
million  of  dollars,  therefore  be  it  resolved,  that  the  in- 
creased stock  be  awarded  among  the  stockholders,  share 
for  share,  as  they  stood  on  the  1st  of  October,  1868." 

On  September  29, 1868,  the  defendant  surrendered  to 
the  company  the  certificate  for  the  280  shares  mention- 
ed in  Mrs.  Smith's  will,  and  those  shares  were  trans- 
ferred on  the  books  of  the  company  to  the  name  of  the 
defendant,  as  trustee;  and  on  November  17,  1868,  the 
company  made  out  and  delivered  to  the  defendant,  as 
trustee,  a  certificate  for  the  560  shares. 

The  defendant  paid  to  the  plaintiff  from  time  to  time 
the  dividends  afterwards  declared  on  the  560  shares, 
but  never  transferred  to  her  the  280  new  shares. 

The  court  dismissed  the  bill,  and  delivered  an  opinion 
reported  in  4  Machey,  130;  and  the  plaintiff  appealed  to 
this  court. 

H.  E.  Davis,  for  appellant 

/.  ffubley  Askton,  for  appellee. 

Mr.  Justice  Oray,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

The  question  presented  by  the  claims  made  in  the 
bill  and  answer  and  by  the  arguments  of  counsel  is 
whether  the  280  new  shares  of  stock  in  the  Washing- 
ton Gas-Light  Company  are  to  be  tresited  as  dividends, 
to  the  whole  or  part  of  the  principal  of  which  tlie  plain- 
tiff is  entitled  under  the  will,  or  are  to  be  treated  as  an 
increase  of  the  capital  of  the  trust  fund,  and  the  plain- 
tiff therefore  entitled  to  receive  only  the  income  there- 
of. 

The  court  below  held  that  the  new  shares  must  be 
treated  as  capital,  the  income  only  of  which  was  pay- 
able to  the  plaintiff.     She  contends  that  the  new  shares 
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are  in  tbe  nature  of  a  dividend,  to  the  whole  of  whicli 
she  is  entitled,  or,  if  that  position  should  not  be  main- 
tained, that  so  much  of  the  new  shares  as  represent 
earnings  made  by  the  corporation  since  the  death  of 
the  testatrix  should  be  held  to  be  income  payable  to  her. 
Upon  full  consideration  of  the  case,  on  reason  and  au- 
thority, this  court  is  of  opinion  that  the  decision  below 
is  correct. 

The  distinction  between  the  title  of  a  corporation, 
and  the  interest  of  its  members  or  stockholders  in  the 
property  of  the  corporation  is  familiar  and  well  settled. 
The  ownership  of  that  property  is  in  the  corporation, 
and  not  in  the  holders  of  shares  of  its  stock.  The  in- 
terest of  each  stockholder  consists  in  the  right  to  a 
proportionate  part  of  the  profits  whenever  diyidends 
are  declared  by  the  corporation,  during  its  existeoce 
under  its  charter,  and  to  a  like  proportion  of  the  prop- 
erty remaining,  upon  the  termination  or  dissolution  of 
the  corporation,  after  payment  of  its  debts.  Van  Allen. 
V.  Assessors,  70  U.  S.,3  Wall.  573,  584;  Ddmrare  Rail- 
road Ta^,  85  U.  8.,  18  Wall,  20C,  230;  Tennessee  v.  Whit- 
irorth,  117  U.  8.,  129,  536,  6  Sup.  Ct.  Rep.  645;  New 
Orleans  v.  Umston,  119  V.  S.,  265,  277,  7  Sup.  Ct.  Kep. 
198. 

Money  earned  by  a  corporation  remains  the  proper- 
ty of  the  corporation,  and  does  not  become  the  property 
of  the  stockholders,  unless  and  until  it  is  distributed 
among  them  by  the  corporation.  The  corporation  may 
treat  and  deal  with  it  either  as  profits  of  its  busi- 
ness or  as  an  addition  to  its  capital.  Acting  in 
good  faith,  and  for  the  best  interests  of  all  concerned, 
the  corporation  liay  distribute  its  earnings  at  once  to 
the  stockholders  as  income,  or  it  may  reserve  part  of 
the  earnings  of  a  prosperous  year  to  make  up  for  a 
possible  lack  of  profits  in  future  years,  or  it  may  re- 
tain portions  of  its  earnings  and  allow  them  to  accu- 
mulate, and  then  invest  them  in  its  own  works  and 
plant,  so  as  to  secure  and  increase  the  permanent  value 
of  its  property. 

Which  of  these  courses  shall  be  pursued  is  to  be  de- 
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termined  by  the  directors,  with  due  regard  to  the  condi- 
tion of  tlie  company's  property  and  affairs  as  a 
whole;  and.nnless  in  case  of  fraud  or  bad  faith  on  their 
part  their  discretion  in  this  respect  cannot  be  control- 
led by  the  courts,  even  at  the  suit  of  owners  of  pre- 
ferred stoelf,  entitled  by  express  agreement,  with  the 
corporation  to  dividends  at  a  certain  yearly  rate,  "  in 
preference  to  the  payment  of  any  dividend  on  the  com- 
mon stock,  but  dependent  on  the  profits  of  each  particu- 
lar year  as  declared  by  the  board  of  directors."  N.  Y. 
L.  K.  &  W.  R.  Co  V.  KiekaU,  119  U.  S.  296,  304,  307,  7 
Sup.  Ct.  Rep.  209. 

Reserved  and  accumulated  earnings,  so  long  as  they 
are  held  and  invested  by  the  corporation,  being  part  of 
its  corporate  property,  it  follows  that  the  interest  there- 
in, represented  by  each  share,  is  capital,  and  not  in- 
come, of  that  share,  as  between  the  tenant  for  lifeand 
the  remainderman,  legal  or  equitable,  thereof. 

Whether  the  gains  and  profits  of  a  corporation  should 
be  so  invested  and  apportioned  as  to  increase  the  value 
of  each  share  of  stock  for  the  benefit  of  all  persons  in- 
terested in  it,  either  for  a  term  of  life  or  of  years,  or 
by  way  of  remainder  in  fee,  or  should  be  distributed  and 
paid  out  as  income,  to  the  tenant  for  life  or  for  years, 
excluding  the  remainderman  from  any  participation 
therein,  is  a  question  to  be  determined  by  the  action  of 
the  corporation  itself,  at  such  times  and  in  such  man- 
ner as  the  fair  and  honest  administration  of  its  whole 
property  and  business  may  require  or  permit,  and  by  a 
rule  applicable  to  all  holders  of  like  shares  of  its  stock, 
and  cannot,  without  producing  great  embarrassment 
and  inconvenience,  be  left  open  to  be  tried  and  deter- 
mined by  the  courts  as  often  as  it  may  be  litigated  be- 
tween persons  claiming  successive  interests  under  a 
trust  created  by  the  will  of  a  single  shareholder,  and 
by  a  distinct  and  separate  investigation,  through  a  mas- 
ter in  chancery  or  otherwise,  of  the  affairs  and  accounts 
of  the  corporation,  as  of  the  dates  when  the  provisions 
of  the  will  of  that  shareholder  .ake  effect,  and  with  re- 
gard to  his  shares  only. 
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In  ascertaining  the  rights  of  such  persons,  the  inten- 
tion of  the  testator,  so  far  as  manifested  by  him,  must 
of  course  control;  but  when  he  has  given  no  special  di- 
rection upon  the  question  as  to  what  shall  be  consider- 
ed principal  and  what  income,  he  must  be  presumed 
to  have  had  in  view  the  lawful  power  of  the  coi-poration 
over  the  use  and  apportionment  of  its  earnings,  and  to 
have  intended  that  the  determination  of  that  question 
should  depend  uj>on  the  regular  action  of  the  corpora- 
tion with  regard  to  all  its  shares. 

Therefore,  when  a  distribution  of  earnings  is  made 
by  a  corporation  among  its  stockholders,  the  question 
whether  such  distribution  is  an  apportionment  of  ad- 
ditional stock  representing  capital,  or  a  division  of 
profits  and  income,  depends  upon  the  substance  and  in- 
tent of  the  action  of  the  corporation,  as  manifested  by 
its  vote  or  resolution;  and  ordinarily  a  dividend  de- 
clared in  stock  is  to  be  deemed  capital,  and  a  dividend 
in  money  is  to  be  deemed  income,  of  each  share. 

A  stock  dividend  really  takes  nothing  from  the  prop- 
erty of  the  corporation,  and  adds  nothing  to  the  inter- 
ests of  the  shareholdera  Its  property  is  not  diminish- 
ed, and  their  interests  are  not  increased.  After  such  a 
dividend,  as  before,  the  corporation  has  the  title  in  all 
the  corporate  property;  the  aggregate  interests  therein 
of  all  the  shareholders  are  represented  by  the  whole 
number  of  shares;  and  the  proportional  interest  of  each 
shareholder  remains  the  same.  The  only  change  is  in 
the  evidence  which  represents  that  interest,  the  new 
shares  and  the  original  shares  together  representing 
the  same  proportional  interest  that  the  original  shares 
represented  before  the  issue  of  new  ones. 

In  BaUey  v.  N.  7.  Gent.  &  H.  R.  R.  Co.,  89  X7.  S,  22 
Wall.  604,  cited  for  the  plaintiff,  the  point  decided  was 
that  certificates,  issued  by  a  railroad  corporation  to  its 
stockholders,  as  .epresenting  earnings  which  had  been 
used  in  the  construction  and  equipment  of  its  road,  and 
payable,  at  the  option  of  the  company,  with  dividends 
like  those  paid  on  the  stock,  were  within  that  provision 
of  the  Internal  Eevenae  Laws,  which  enacted  that  any 
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railroad  company  "that  may  hare  declared  any  divi- 
dend in  scrip  or  money  due  or  payable  to  its  stockhold- 
ers," "  as  part  of  the  earnings,  profits,  income,  or  gains 
of  such  company,  and  ail  the  profits  of  such  com- 
pany, carried  to  the  account  of  -any  fmid,  or  used 
for  construction,  shall  be  subject  to  and  pay  a  tax 
of  five  percentum  on  the  amount  of  all  such"  "div- 
idends or  profits,  whenever  and  wherever  the  same 
shall  be  payable,  and  to  whatsoever  party  or  person  the 
same  may  be  payable."  Acts  June  30,  1864,  c.  173,  § 
122,  (13  St.  284);  July  13,  1866,  c.  184  §  9,  (14  St  138, 
139).  The  question  at  issue  was  not  between  the  owners 
of  successive  interests  in  particular  shares,  but  between 
the  corporation  and  the  government,  and  depended  up- 
on the  terms  of  a  statute  carefully  framed  to  prevent 
corporations  from  evading  payment  of  the  tax  upon 
their  earnings.  The  opinion  delivered  by  Mr.  Justice 
CuPPOBD,  though  containing  some  general  expressions 
which,  taken  by  themselves,  might  seem  to  ignore  the 
settled  distinction  (affirmed  by  this  court  in  earlier  and 
later  cases  above  cited)  between  the  property  of  the 
corporation  and  the  interests  of  the  shareholders,  yet 
explicitly  recognized  that  "  net  earnings  of  such  a  com- 
pany may  be  expended  in  constructing  or  equipping 
the  railroad,  or  in  the  purchase  of  real  estate  or  other 
properties,"  and  "may  be  distributed  in  dividends  of 
stock  or  of  scrip  or  of  money;"  that  "purchasers  of 
stock  have  a  right  to  claim  and  receive  all  dividends 
subsequently  declared,  no  matter  when  the  fund  ap- 
propriated for  the  purpose  was  earned;"  that  "as  a 
general  rule,  stock  dividends,  even  when  th^  represent 
net  earnings,  become  at  once  a  part  of  the  capital  of 
the  company ;"  and  that "  such  a  dividend,  if  earned  and 
declared,  necessarily  increases  the  value  of  the  old 
stock,  if  new  stock  is  not  issued,  and  in  that  mode 
reachea  substantially  the  same  result."  89  IT.  8^  22 
Wall.  635-637. 

In  Great  Britain  it  is  well  settled  that  where  a  cor- 
poration, whether  authorized  or  unauthorized  hy  law 
to  increase  its  capital  stock,  accumulates  and  invests 
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part  of  itB  earnings,  and  afterwards  apportions  tbem 
among  its  shareholders  as  capital,  the  amount  so  ap- 
portioned must  be  denned  an  accretion  to  the  capital 
of  each  sliare,  the  income  of  which  only  is  payible  to 
a  tenant  for  life. 

From  the  beginning  of  this  century  it  has  been  es- 
tablished, by  decisions  of  the  Court  of  Chancery  in 
England,  and  of  the  House  of  Lords  on  appeal  from 
Scotland,  that  where  a  bank,  having  no  power  by  law 
to  increase  its  capital  stock,  has  used  its  accumulated 
profits  as  floating  capital,  and  invested  them  in  securi- 
ties which  can  be  turned  into  cash  at  pleasure,  an  ex- 
traordinary dividend  or  bonus  declared  out  of  such 
profits  is  capital,  and  not  income,  of  each  share,  as  be- 
tween owners  of  the  life-intereat  and  of  the  interest  in 
remainder  therein,  without  inquiring  into  the  time 
when  the  profits  were  actually  earned.  Brander  v. 
Bratider,  4  Ves.  800;  Irving  v.  Houstouit,  4  Paton,  521, 
Cuminff  v.  Boswell,  2  Jur.  (N.  S.)  1005,  1008,  28  Law  T. 
344,  and  1  Patterson,  652. 

In  Irving  v.  Honstoun,  Lord  EuK)N  (Lord  Rossltn  and 
Lord  AxvANLEY  concurring)  "said  that  if  an  owner  of 
bank  stock  "  gives  the  life-interest  of  his  estate  to  any 
one,  it  can  scarcely  be  hia  meaning  that  the  life-renter 
should  run  away  with  a  bonus  that  may  have  been  ac- 
cumulating on  the  floating  capital  for  half  a  century;" 
and  that  to  take  an  account  of  the  precise  amount  of 
profits  which  had  accumulated  before  and  after  the 
commencement  of  the  life-interest  in  particular  shares 
would  lead  to  inconveniences  which  would  be  intoler- 
able. 4  Paton,  530,  531.  In  Cuming  v.  Bostrell,  above 
cited,  and  relied  on  by  the  present  plaintiff,  the  person 
held  entitled  to  bonuses  declared  on  bank  stock  was,  as 
stated  in  the  judgment  drfivered  by  Lord  Ceanworth, 
"not  a  life-renter,  but  an  absolute  fiar;"  in  other  words, 
not  a  mere  tenant  for  life,  but  an  owner  in  fee,  although 
bis  estate  was  determinable  by  his  death  without  is- 
sue. 

It  is  unnecessary,  for  the  purpose  of  this  case,  to 
consider  how  far  the  English  decisions  upon  the  ques- 
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tion  whether  a  dividend  in  money,  not  declared  to  be 
made  out  of  aecmnulated  earnings,  should  be  consider- 
ed as  capital  or  as  income,  can  be  reconciled  with  each 
other,  OP  with  sound  principle.  But  there  are  two  re- 
cent cases  of  great  authority,  concerning  stock  divi- 
dends, which  directly  bear  upon  the  question  before  us. 
In  one  of  those  cases,  shares  in  a  steam  navigation 
company  were  settled  by  their  owner  upon  trust  to  pay 
''  the  interest,  dividends,  shares  of  profits,  or  annual 
proceeds  "  to  a  woman,  during  her  life,  and  after  her 
death  in  trust  for  her  children.  The  directors,  acting 
within  the  scope  of  their  authority,  retained  part  of 
a  half-year's  profits,  and  applied  it  to  pay  for  new  boats, 
and  the  company  passed  a  resolution  to  issue  to  exist- 
ing shareholders  new  shares  representing  the  money  so 
applied.  It  was  argued  that  "  the  company  had  no 
power  to  compel  the  tenant  for  life  to  risk  any  more  in 
the  venture  than  the  shares  origlnally  held,  and  could 
not  be  allowed  for  themselves,  by  declaring  or  withhold- 
ing a  dividend  out  of  the  profits,  to  alter  the  rights  as 
between  tenant  for  life  and  remainderman."  But  Vice- 
Chancellor  Wood  {afterwards  Lord  Chancellor  Hath- 
beley)  held  otherwise,  and  said:  ".As  long  as  the  com- 
pany have  the  profit  of  the  half  year  in  their  hands,  it 
is  for  them  to  say  what  they  will  do  with  it,  subject,  of 
course,  to  the  rules  and  r^nlations  of  the  company. 
*  •  •  The  dividend  to  which  a  tenant  for  life  is 
entitled  is  the  dividend  which  the  company  chooses  to 
declare.  And  when  the  company  meet  and  say 
that  they  will  not  declare  a  dividend,  but  will  carry 
over  some  portion  of  the  half-year's  earnings  to  the 
capital  account,  and  turn  it  into  capital,  it  is  competent 
for  them,  I  apprehend,  to  do  so;  and  when  this  is  done, 
everybody  is  boiind  -by  it,  and  the  tenant  for  life  of 
those  shares  cannot  complain.  The  only  mode  in  which 
a  tenant  for  life  could  act  would  be  to  use  his  influence 
with  his  tmstees  as  to  their  votes  with  reference  to  the 
proposed  arrangement.  "  "  "  If  a  man  has  his 
shares  placed  in  settlement,  he  gives  his  trustee,  in 
whose  names  they  stand,  a  power  of  voting,  and  he 
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must  use  his  inflaence  to  get  them  to  vote  as  he  wishes. 
But  where  the  company,  by  a  majority  of  their  votes, 
have  said  that  they  will  not  divide  this  money,  but  turn 
it  all  into  capital,  capital  it  must  be  from  that  time. 
I  think  that  is  the  true  principle,  and  I  must  hold  that 
these  additional  shares  formed  part  of  the  capital  fund 
under  the  settlement,  and  went  to  the  children,  and  not 
to  the  tenant  for  life  (their  mother)."  Barton's  Trust, 
L.  R  5  Eq.  238,  243-245. 

In  the  most  recent  English  case  on  the  subject  Wil- 
liam Bouch  bequeathed  to  his  executor,  in  trust  for  his 
widow  for  life,  and  after  her  death  to  the  executor,  his 
personal  estate,  including  shares  in  an  iron  company, 
whose  directors  had  power,  before  recommending  a  div- 
idend, to  set  apart  out  of  the  profits  such  stuns  as  they 
thought  proper  as  a  reserved  fund,  for  meeting  con- 
tingencies, equalizing  dividends,  or  repairing  or  main- 
taining the  works.  Four  years  after  the  testator's 
death,  the  company,  upon  the  recommendation  of  the 
directors,  and  out  of  a  fund  so  reserved  in  the  testator's 
lifetime,  and  of  undivided  profits,  about  half  of  which 
accrued  before  hie  death,  made  a  bonus  dividend,  and 
an  allotment  of  new  shares,  with  liberty  to  each  share- 
holder to  apply  the  bonus  dividend  in  payment  for  the 
new  shares.  Bouch's  executor  took  the  new  shares, 
and  applied  the  bonus  dividend  in  payment  therefor. 
The  House  of  Lords,  reversing  the  judgment  of  the 
Court  of  Appeals,  and  restoring  an  order  of  Mr,  Justice 
Kay,  held  that  the  corporation  did  not  pay  or  intend 
to  pay  any  sum  as  a  dividend,  but  intended  to  and  did 
appropriate  the  undivided  profits  as  an  increase  of  the 
capital  stock;  that  the  bonus  dividend  was  therefore 
capital  of  the  testator's  estate,  and  the  widow  was  not 
entitled  either  to  the  bonus  or  to  the  new  shares.  The 
difference  of  opinion  was  not  as  to  the  general  princi- 
ple which  should  ^vem,  bat  only  as  to  its  application 
to  the  action  of  the  corporation  in  the  particular  case. 
The  Hoose  of  Lords  fully  approved  the  statements  of 
the  general  principle  by  Vice-Chancellor  Wood,  in  Bar- 
ion's  Trust,  above  cited,  and  by  Lord  Justice  Fry,  in 
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deliTering  the  jadgment  of  the  Court  of  Appeals,  as  fol- 
lows: "When  a  testator  or  settlor  directs  or  permits 
the  subject  of  his  disposition  to  remain  as  shares  of 
"Stock  in  a  company,  which  has  the  power  either  of  dis- 
tributing its  profits  as  dividend  or  of  converting  them 
into  capital,  and  the  company  validly  exercises  this 
power,  such  exercise  of  its  power  is  binding  on  all  per- 
sons interested  under  him,  the  testator  or  settlor,  in 
the  shares;  and  consequently  what  is  paid  by  the  com- 
pany as  dividend  goes  to  the  tenant  for  life,  and  what 
is  paid  by  the  company  to  the  shareholder  as  capital, 
or  appropriated  as  an  increase  of  the  capital  stock  in 
the  concern  inures  to  the  benefit  of  all  who  are  interest- 
ed in  the  capital.  In  a  word,  what  the  company  says 
is  income  shall  be  income,  and  what  it  says  is  cap- 
ital shall  be  capital."  "  In  most  if  not  in  all  cases,  the 
inquiry  as  to  the  time  when  the  profits  were  earned  by 
the  company  is  an  immaterial  one  as  between  the  ten- 
ant for  life  and  remainderman.  Their  rights  have 
been  made  dependent  upon  the  legitimate  action  of  tJie 
company,  and  (subject  to  any  rights  arising  from  the 
law  of  apporiionment,  which  was  not  in  question)  are 
determined  by  the  time,  not  at  which  the  profits  are 
earned  by  the  company,  but  at  [by]  the  time  at  which 
they  are  by  the  action  of  the  company  made  divisible 
amongst  its  members."  Sproule  v.  Bovch,  29  Ch.  Div. 
635,  653,  658,  659;  Bouch  v.  SprouUy  12  App.  Cas.  385, 
397,  402,  407,408. 

The  same  principle  was  established  in  Massachusetts 
"before  the  case  of  ^prnule  v.  Boiirh  had  come  before  the 
courts  of  England.  Atkins  v.  Albrec,  12  Allen,  359; 
Mimt  V.  Paine,  99  Mass.  101;  Deland  v.  WiJUama,  101 
Mass.  571;  Mand  v,  Hayden,  102  Mass.  542;  Rand  v. 
riuhbcll,  115  Mass.  461;  Oiford  v.  Thompson,  Id.  478. 
And  in  Connecticut,  Rhode  Island,  and  Maine  a  divi- 
dend of  new  shares,  representing  accumulated  earnings, 
is  held  to  be  capital,  and  not  income,  BrinJei/  v.  Grov, 
50  Conn.  66;  Brmm'x  PefUion,  14  R  T.  371;  Richardson 
T.  Richardson,  75  Me.  570,  574. 

In  Kew  York,  the  recent  judgments  of  the  Court  of 
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Appeals  appears  to  have  practically  overruled  the  de- 
cisions of  the  lower  courts  in  Clarkson  v.  Clarkmn,  18 
Barb.  646;  Simpson  v.  Utoore,  30  Barb.  637;  "Woodrw/Ts 
Estate,  Tuck.  58;  and  In  re  Pollock,  3  Kedf.  100,  cited  in 
hehalf  of  the  plaintifT;  and  to  have  settled  the  law  of 
that  state  in  accordance  with  that  of  England  and  Mas- 
sachusetts. 

In  Hyatt  v.  Alkn,  56  N.  T.  553,  the  defendant  by  a 
contract  made  August  11,  1871,  under  which  he  trans- 
ferred to  the  plaintiffs  certain  stock  in  a  manufactur- 
ing corporation,  a^eed  to  pay  them  all  profits  and  div- 
idends of  and  upon  the  stock  up  to  the  Ist  day  of  Jan- 
uary, 1872."  In  April,  1872,  the  corporation  declared 
a  dividend  of  fifteen  dollars  a  share,  five-sixteenths  of 
which  were  found  by  a  referee  to  have  been  derived 
from  the  increase  in  value  of  its  property  between  Aug- 
ust 11,  1871,  and  January  1,  1872;  and  the  court  below 
gave  judgment  for  the  plaintiff,  for  that  proportion  of 
the  dividend.  But  the  Court  of  Appeals  reversed  the  judg- 
ment and  said:  "A  shareholder  in  a  corporation  has 
no  legal  title  to  the  property  or  profits  of  the  corpora- 
tion until  a  division  is  made."  "  When,  therefore,  a 
contract  is  made  in  relation  to  dividends  or  profits,  it 
must  be  deemed  to  have  reference  to  dividends  or 
profits  to  be  ascertained  and  declared  by  the  particular 
company,  and  not  to  growing  profits  from  day  to  day, 
or  month  to  month,  to  be  ascertained  upon  an  investi- 
gation by  third  persons,  or  courts  of  justice,  into  the 
accounts  and  transactions  of  the  company."  56  N.  Y. 
557,  558. 

In  Wmiams  v.  Western  U.  Teleg,  Co.,  93  N.  Y.  162,  the 
Court  of  Appeals,  in  the  courae  of  an  elaborate  discus- 
sion of  the  right  of  a  corporation  when  unrestrained  by 
statute,  to  make  a  stock  dividend,  said:  "  When  a  cor- 
poration has  a  surplus,  whether  a  dividend  shall  be 
made,  and  if  made,  how  much  it  shall  be,  and  when  and 
where  it  shall  be  payable,  rest  in  the  fair  and  honest 
discretion  of  the  directors,  uncontrollable  by  the 
courts,"  "  Whether  they  shall  be  made  in  cash  or  prop- 
erty must  also  rest  in  the  discretion  of  the  directors." 
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"  Desiring  to  nse  the  surplns  and  add  it  to  the  perman- 
ent capital  of  the  company,  and  having  lawfully  creat- 
ed shares  of  stock,  they  could  issue  to  the  stockholders 
such  shares  to  represent  their  respectiTe  interest  in 
such  surplus."  "  After  a  stock  dividend  a  corporation 
has  just  as  much  property  as  it  had  before.  It  is  just 
as  solvent  and  just  as  capable  of  meeting  all  demands 
upon  it  After  such  a  dividend  the  aggregate  of  the 
stockholders  own  no  more  interest  in  the  corporation 
than  before.  The  whole  number  of  shares  before  the 
stock  dividend  represented  the  whole  property  of  the 
corporation,  and  after  the  dividend  they  represeht  that, 
and  no  more.  A  stock  dividend  does  not  distribute 
property,  but  simply  dilutes  the  shares  as  they  existed 
before."     93  N.  Y.  189, 192. 

Finally,  in  Kernochan,  104  N.  Y.  618,  the  Conrt  of 
Appeals  applied  the  same  rules  as  between  the  remain- 
derman and  the  person  entitled  for  life  to  the  income  of 
shares  bequeathed  in  trust;  rejected  the  test  of  deter- 
mining what  part  of  a  cash  dividend  should  be  deemed 
principal  and  what  part  income  by  ascertaining  how 
much  was  earned  before  and  how  much  after  the  death 
of  the  testator;  approved  the  general  principle  laid 
down  in  the  cases  of  Barton'3  Trust,  L.  R.  5  Eq.  238,  245, 
and  SfyrmJe  v.  Bmch,  L.  K.  29  Ch.  Div.  635,  653,  above 
cited,  and  said:  "From  the  shares  in  question  no  in- 
come could  accrue,  no  profits  arise  to  the  bolder,  un- 
til ascertained  and  declared  by  the  company  and  al- 
lotted to  the  shareholder;  and  that  act  should  be  deem- 
ed to  have  been  in  the  mind  of  the  testator,  and  not  the 
earnings  or  profits  as  ascertained  by  a  third  person,  or 
a  court,  upon  an  investigation  of  the  bnsiness  and  af- 
fairs of  the  company,  either  npon  an  inspection  of  their 
books  or  otherwise."  "The  rule  is  a  reasonable  and 
proper  one,  which  limits  the  rights  of  a  stockholder  to 
profits  by  the  action  of  the  managers  of  a  corporation 
or  company.  It  is  their  sole  and  exclusive  duty  to 
divide  profits  and  declare  dividends  whenever,  in  their 
judgment,  the  condition  of  the  affairs  of  the  corpora- 
Ition  renders  it  expedient;  and  it  would  lead  to  great 
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«mbaiTas£anait  and  cottfosion  if  a  court  should  under- 
take to  interfere  with  their  discretion  so  long  as  they; 
do  not  go  beyond  the  scope  of  their  powers  and  author- 
ity."   104  N.  Y.  628,  629. 

In  Barfa  App^  28  Pa.  368,  on  the  other  hand,  the 
Supreme  Court  of  Pennsylvania  declined  to  follow  the 
early  English  cases,  and  adopted  the  rule,  that  where  a 
corporation,  after  having  accumulated  large  surplus 
profits  for  many  years  before  and  since  the  death  of  the 
testator,  increased  its  capital  stock  and  issued  addition- 
al shares  to  the  stockholders,  so  much  of  the  surplus  pro- 
fits as  had  accumulated  in  the  lifetime  of  the  testator, 
should  be  deemed  capital,  and  so  much  as  had  accumu- 
lated since  his  death  should  be  de«ned  income;  and  in 
WUtbanJ^a  App.,  64  Pa.  256,  where  a  corporation  voted  to 
increase  its  capital  stock  by  an  issue  of  new  shares  to 
be  subscribed  and  paid  for  by  the  stockholders,  and  a 
trustee  holding  shares,  sold  the  right  to  take  some  new 
shares,  and  took  others  and  sold  them  at  au  advance, 
that  rule  was  carried  so  far  as  to  hold  that  the 
sums  so  received  by  the  trustee,  were  income  of  the  old 
shares,  for  the  reason  that  the  right  to  subscribe  to 
new  shares,  the  court  thought,  "  was  not  a  part  of  the 
capital  of  the  old  stock,  but  a  mere  product  of  an  ad- 
vantage belonging  to  it,"  "a  right  incidental  to  the 
stock  and  therefore  income."  The  rule  upon  which 
those  two  cases  proceeded  has  since  been  treated  as 
settled  in  Pennsylvania,  although  there  has  been  some 
difficulty,  if  not  inconsistency,  in  applying  it;  and  in 
one  case  Mr.  Justice  Paxson,  now  chief  justice  of  Penn- 
sylvania, spoke  of  botb  those  cases  as  exceptional  and 
depending  on  peculiar  circumstances.  Mohs^s  App.,  83 
Pa.  264,  269,  270;  Biddies  App.,  99  P.  278;  Vinton's  App., 
Id.  434.  The  only  other  states,  so  far  as  we  are  in- 
formed, in  which  the  Pennsylvia  rule  prevails  are  New 
Jersey  and  New  Hampshire,  Van  Doren  v.  Olden,  19 
N.  J.  Eq.  176;  Aahhurst  v.  Field,  26  N.  J.  Eq.  1;  Van  Blar- 
com  V.  Dager,  31  N.  J.  Eq.  783;  Lord  v.  Brooks,  52  N.  H. 
72;  Pierce  v.  Burroufjhs,  58  N.  H.  302,  303.  Upon  the 
grounds  already  stated,  that  rule  appears  to  us  to  be 
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open  to  grave  objectionB,  both  in  principle  and  in  a.'ppli- 
cation,  as  well  as  opposed  to  the  weight  of  authority. 

In  the  case  at  bar,  the  testatrix  bequeathed  to  her 
daughter,  Jane  Owen  Mahon',  two  hundred  and  eighty 
shares  of  stock,  in  the  Washington  Gas-Light  Co.,  as 
well  as  some  shares  in  an  insurance  company  and  bonds 
of  the  United  States,  "  in  trust  for  the  advantage  and 
behoof  of"  her  daughter,  Mary  Ann  Gibbons;  and  di- 
rected that  after  the  decease  of  the  testatrix  the  trustee 
should  "  caase  the  dividends  of  said  stock  and  the  in- 
terest of  said  bonds,  as  they  accrue,  to  be  paid  to  my 
said  daughter,  Mary  Ann  Gibbons,  during  her  lifetime, 
without  percentage  of  commission  or  diminution  of 
principal,  and  in  case  of  the  death  of  the  said  Mary 
Ann  Gibbons,  then  the  said  stock,  bonds  and  income 
shall  revert  to  the  estate  of  my  said  daughter,  Jane 
Owen  Mahon,  without  incumbrance  or  impeachment  of 
waste." 

Upon  the  face  of  the  will  it  is  manifest  that  the  tes- 
tatrix used  the  word  "  dividends  "  as  having  the  same 
scope  and  meaning  as  "  income "  and  "  interest  '*  and 
nothing  more,  and  intended  that  the  plaintiff,  as  equit- 
able legatee  for  life,  should  take  the  income,  and  the 
income  only,  of  the  shares  owned  by  the  testatrix  at 
the  time  of  her  death;  and  that  the  whole  capital  of 
those  shares,  unimpaired,  should  go  to  the  defendant, 
as  legatee  in  ren&ainder. 

The  admitted  facts  present  the  following  state  of 
things.  The  accumulated  earnings  of  the  company 
were  kept  undivided  and  actually  added  to  the  capital 
of  the  corporation,  by  investing  them  from  time  to 
time  in  its  permanent  works  and  plant,  until  the  value 
of  the  works  and  plant  amounted  to  a  million  dollars; 
no  owner  of  particular  shares,  or  of  any  interest  there- 
in, had  the  right  to  compel  the  company  to  divide  or 
apportion  those  earnings;  and  while  they  remained  so 
undivided  and  invested  the  capital  stock  of  the  com- 
pany was  increased  to  the  same  amount  by  the  Act  of 
Congress  of  May  24,  1866.  The  greater  part  of  the 
earnings  in  question  had  been  so  invested  before  the 
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making  of  the  will  and  the  death  of  the  testatrix  in 
1865;  a  still  lai^er  proportion  before  the  passage  of  the 
Act  of  CongrwB  of  1866,  and  the  whole  before  the  res- 
olution of  the  directors  of  November  1,  1868,  under 
which  the  new  shares  were  issaed  to  the  defendant,  and 
in  which  it  was  recited  in  accordance  with  the  troth, 
that  the  constroctioD  account  of  the  company  exceed- 
ed 11,000,000,  and  that  its  capital  had  been  increased 
by  Act  of  Congress  to  that  amount,  and  it  was  there- 
fore *'  resolved,  that  the  increased  stock  be  awarded 
among  the  stockholders,  share  for  share,  as  they  stood 
OD  the  Ist  October,  1868." 

To  hold'  the  plaintiff  to  be  entitled  to  the  whole  of 
the  new  shares  issued  to  the  defendant  would  be  to 
allow  the  plaintiff  the  exclusive  benefit  of  earnings,  the 
greater  part  of  which  had  accrued,  and  had  been  iuTest- 
ed  by  the  company  as  capital  before  her  interest  had 
b^un,  and  would  be  contrary  to  all  the  authorities. 
To  award  her  a  proportion  of  those  shares,  based  upon 
an  account  of  how  much  of  those  earnings  actually  ac- 
crued after  the  death  of  the  testatrix,  would  be  to 
substitute  the  estimate  of  the  court  for  the  discretion 
of  the  corporation,  lawfully  exercised  through  its  di- 
rectors, and  would  be  open  to  the  practical  inconven- 
iences already  stated. 

The  resolution  is  cleariy  an  apportionment  of  the 
new  shares  as  representing  capital,  and  not  a  distribu- 
tion or  division  of  income.  As  well  observed  by  Mr, 
Justice  James,  ddivering  the  opinion  of  the  court  be- 
low: "Certificates  of  stock  are  simply  the  representa- 
tive of  the  interest  which  the  stockholder  has  in  the 
capital  of  the  corporation.  Before  the  issue  of  these 
two  hundred  and  eighty  new  shares,  this  trustee  held 
precisely  the  same  interest  in  this  increased  plant  in 
the  capital  of  the  corporation  that  she  held  afterwards. 
She  merely  had  a  new  representative  of  an  interest  that 
-she  already  owned,  and  which  was  not  increased  by  the 
issue  of  the  new  shares.  A  dividend  is  something  with 
which  the  corporation  parts,  but  it  parted  with  nothing 
in  issuing  this  new  stock.    It  simply  gave  a  new  evi- 
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deuce  of  ownership  which  already  existed.  They  were 
not  in  auy  sense,  therefore,  dividMids  for  which  this 
trustee  had  to  account  to  the  ccntiii  que  trust.  She 
stood  after  the  issue  of  new  shares  just  as  she  had 
stood  before;  and  the  trustee  was  obliged  to  treat  them 
juist  as  she  did,  namely,  as  a  part  of  tbe  orig;inal,  and  to 
pay  the  dividends  to  the  cestui  que  trust."  4  Macb^, 
136. 

Decree  affirmed. 

Mr.  Justice  Brewer,  not  having  been  a  member  of 
the  court,  when  this  case  was  argned,  took  no  part  in 
the  decision. 

See,  also,  AM^uuting  of  Geny,  5  Am.  Prob.  Hep.  55,  aad  Matter  o* 
Keroocliaa,  6  Am.  Prob.  Itep.  2G0,  nnd  Uie  note  add  (Toea-references. 


Simmons  vs.  Beazei,. 


Construction  of  Will. 

A  bequest  b7  a  testator  of  "  nil  the  personal  proper!]'  n'hlch  I  may 
hare  at  my  death "  covers  the  proceenls  of  real  estate  subsequently 
disposed  of  by  testator. 

Appeal  from  (Srcuit  Court,  Noble  County;  A.  A. 
CllAPiN,  Special  Judge. 

P.  y.  Hoffman  and  F.  P.  Bothuell  for  appellants. 

L.  D.  Flemi/Hj  and  li.  W.  McBrhh;  for  appellees. 

Berkshire,  C.  J.  This  was  a  proceeding  commenced 
by  Nancy  Simmons,  executrix  of  the  last  will  of  Jona- 
than Simmons,  against  the  heirs  and  legatees  of  the 
decedent  to  have  the  testator's  will  construed. 

After  issue  formed  there  was  a  trial,  and  at  the  in- 
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stance  of  the  parties  the  court  made  a  special  finding. 
The  appellants  excepted  to  the  court's  conclusions  of 
law,  after  which  the  court  rendered  judgment 

A  preliminary  question  to  the  consideration  of  the 
questions  invoWed  in  the  appeal  is  raised  by  a  motion 
to  dismiss  the  appeal.  The  contention  is  that  the  ap- 
peal is  goTemed  by  the  provisions  of  the  decedent's  act, 
and  was  therefore  not  taken  in  time.  We  think  other- 
wise. It  falls  within  the  rule  declared  in  Eoons  v.  MeU 
lett,  121  Ind.  585,  23  N.  E.  Bep.  95.  There  is  but  one 
error  assigned,  which  is  error  committed  by  the  court 
in  its  conclusions  of  law. 

After  the  rendition  of  said  judgment,  but  before  this 
appeal,  the  executrix,  Nancy  Simmons,  departed  this 
life  testate,  and  the  appellee  Aiviu  Beazel  had  been 
appointed  her  executor,  and  said  executor  and  his  co- 
appellee,  being  the  only  persons  having  an  adverse  in- 
terest to  the  appellants,  were  served  with  notice  of  the 
appeal,  and  they  appear  as  the  appellees  thereto. 

In  items  4  and  5  of  the  will  of  the  testator,  Jonathan 
Simmons,  certain  real  estate  was  directed  to  be  sold, 
and  a  disposition  of  the  proceeds  arising  therefrom 
made.  Afterwards  the  testator  conveyed  said  real  es- 
tate, and  at  the  time  of  his  death  held  certain  promis- 
aory  notes,  a  part  of  the  proceeds  arising  from  said  con- 
veyance; and  the  question  is,  whether  said  notes  passed, 
by  clause  1  of  said  will,  to  his  widow,  it  being  the  con- 
tention of  the  appellants  that  as  to  said  notes  the  tes- 
tator died  intestate. 

On  the  5th  day  of  July,  1881,  the  said  testator  exe- 
cuted his  will  as  follows: 

"  In  the  name  of  Ood,  Amen.  I,  Jonathan  Simmons, 
of  Ligonier,  Noble  county,  Indiana,  do  make  and  pub- 
lish this  as  my  last  will  and  testamait. 

Iteji  PiBST.  I  give  and  bequeath  to  my  beloved 
wife  all  the  personal  property  which  I  may  have  at  my 
death. 

Item  Second.  I  give  and  devise  to  my  beloved  wife 
lot  numbered  twenty-two  in  Chapman's  addition  to 
the  town  of  ligonier,  in  Noble  county,  Indiana,  during 
her  natural  life. 
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Item  Third.  It  is  my  desire  that  my  just  debts, 
including  my  last  sickness  and  funeral  expenses,  be 
paid  by  my  wife,  out  of  my  personal  property,  whicli 
shall  include  all  my  growing  crops,  and  crops  on  hand, 
and  notes,  save  such  as  I  hold  against  my  own  children, 
which  notes  shall  be  treated  as  advancements,  and  be 
deducted  6ut  of  their  respective  shares. 

Item  FointTH.  It  is  my  desire  that,  as  soon  after 
my  death  as  possible,  my  executrix  shall  sell  all  of  my 
real  estate,  except  lot  numbered  twenty-two  in  Chap- 
man's addition  to  Ligonier,  upon  such  times  and  terms 
as  may  seem  to  him  or  her  for  the  best  interest  of  my 
heirs;  and  out  of  the  sale  of  said  real  estate  there  shall 
be  paid  to  my  beloved  wife  the  sum  of  three  thousand 
dollars,  which  sum  of  f3,000  shall  be  paid  to  her  out 
of  the  first  payment  made  thereon. 

Item  Fipth.  The  balance  that  may  remain  of  my 
real  estate  after  paying  my  said  wife  the  sum  of  three 
thousand  dollars  shall  be  equally  divided  between  my 
children  or  their  heirs,  share  and  share  alike,  first  de- 
ducting from  their  respective  shares  the  sum  or  smna 
already  advanced  by  me. 

Item  Sixth.  At  the  death  of  my  said  wile,  lot  nmu' 
bered  twaity-two,  in  Chapman's  addition  to  Ligonier, 
I  shall  give  and  devise  to  my  children,  or  their  hedrs, 
share  and  share  alike. 

iTEar  Seventh.  I  do  hereby  appoint  my  wife,  Nancy 
Simmons,  executrix  of  this  my  last  will  and  testament, 
with  full  power  to  do  and  to  act  as  such  executrix." 

Then  follows  the  formal  conclusion  usually  found  in 
such  writings. 

On  the  28th  day  of  July,  1883,  the  testator  added  the 
following  codicil  to  his  will: 

"  I  do  hereby  give  and  devise  to  my  beloved  wife  the 
lot  on  which  we  live,  to  wit,  lot  numbered  fifty-seven 
in  the  original  plat  of  the  town  of  Ligonier,  in  Noble 
county,  Indiana,  during  her  natural  life;  and  at  her 
death  the  same  shall  go  to  my  heirs,  share  and  share 
alike,  as  set  forth  in  the  will." 

la  view  of  the  conclusion  which  we  have  reached^ 
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it  does  not  become  necessary  to  conaidCT  the  question 
as  to  whether  the  will  disposed  of  all  of  the  real  estate 
held  by  the  testator  at  the  time  of  his  death  not  other- 
wise disposed  of,  or  only  such  as  he  owned  when  the 
will  was  executed.  But  see  Sturgis  t.  Work,  122  tid. 
134,  22  N.  E.  Bep.  996. 

The  real  estate  which  he  owned  at  the  date  of  .the 
codicil  was  the  only  real  estate  of  which  he  died  the 
owner,  and  the  codicil  disposed  of  such  as  was  not  ex- 
pressly devised  by  the  original  will. 

The  provisions  of  the  wiU  relating  to  the  real  estate 
owned  by  the  testator  when  he  executed  the  original 
will,  and  thereafter  conveyed,  were  by  such  conveyance 
rendered  inoperative. 

It  is  evident  from  the  terms  and  conditions  of  the 
original  will,  and  the  codicil  as  well,  that  it  was  the 
intention  of  the  testator  to  dispose  of  his  entire  estate. 

Had  the  conditions  remained  unchanged  after  the  ex- 
ecution of  the  original  will  until  the  testator's  death, 
there  can  be  no  question  but  that  the  provisions  of  the 
will  would  have  carried  the  entire  estate. 

Whether  lot  numbered  57  in  Ligonier,  which  he  ac- 
quired after  the  execution  of  the  ori^nal  will,  would 
have  fallen  under  the  provisions  found  in  clauses  4  and 
5  therein,  is  not  material,  for  the  reason  that  by  the 
codicil  this  after-acquired  real  estate  was  devised  in  a 
different  direction. 

The  first  clause  of  the  will  gave  to  the  widow  all  of 
the  personal  estate  of  which  the  testator  might  die  the 
onuer. 

There  can  be  no  mistake  as  to  the  intention  of  the 
testator  as  expressed  in  this  item  of  the  will. 

We  will  quote  it  again  and  emphasize  it: 

"I  give  and  bequeath  to  my  beloved  wife  aU  the  per^ 
mnal  property  which  I  may  have  at  my  detrife." 

This  language  is  broad  enough  and  emphatic  enough 
to  cover  his  personal  estate  of  every  kind,  and  derived 
from  whatever  source. 

Had  the  testator  increased  his  personal  estate  in 
any  other  manner  than  by  the  sale  of  his  real  estate 
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after  the  execution  of  his  will,  there  can  be  no  ques- 
tion but  what  all  that  he  possessed  at  the  time  of  his 
death  passed  to  his  widow,  subject  to  the  demands  of 
creditors,  under  the  first  clause  of  the  will.  There 
is  no  contention  to  the  contrary,  and  can  be  none. 

If  this  is  so,  we  can  discover  no  sufficient  reason  for 
excluding  the  proceeds  of  the  real  estate  sold. 

The  testator  was  at  liberty  to  dispose  of  his  prop- 
erty, real  and  personal,  notwithstanding  his  will. 
"When  he  disposed  of  the  real  estate,  or  any  of  it,  the 
portions  of  the  will  relating  thereto  were  annulled, 
the  conditions  were  the  same  as  they  would  hare  been 
had  such  real  estate  not  been  mentioned  therein. 

Suppose,  when  the  original  will  was  executed,  the 
fourth  and  fifth  clauses  therein  had  been  omitted,  and 
suppose,  further,  that  the  testator  bad  died  without 
disposing  of  said  real  estate,  as  to  it  he  would  have 
■died  intestate,  and  it  would  have  descended  under  the 
law  to  his  lawful  heirs.  But  if  we  suppose  that 
clauses  4  and  5  had  been  omitted  from  the  will,  and 
thereafter  (as  he  did  do)  the  testator  had  converted 
the  real  estate  therein  referred  to  into  money,  it  seems 
to  us  that  there  can  be  no  question  but  what  the 
widow  would  have  taken  the  same,  under  clause  1  of 
the  will.  Indeed,  the  will  might  have  been  executed 
in  the  form  supposed  with  a  view  to  a  sale  of  the  real 
estate,  and  a  disposition  of  the  proceeds  under  said 
first  clause. 

The  broad  and  emphatic  language  of  the  teetator  is 
not  open  to  construction.  It  disposed  of  all  his  per- 
sonalty, and  the  other  portions  of  the  will  of  all  of 
the  testator's  real  estate. 

We  are  of  the  opinion  that  there  can  be  no  question 
but  what  the  notes  given  for  the  real  estate,  and  held 
by  the  testator  at  the  time  of  his  death,  were  a  part  of 
the  wife's  legacy. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 
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Roy  vs.  Monboe. 

<47   New  Jersey.  Eqvlty  356.) 

Conversion— Descent:  of  Kealty. 

If  the  dlrectioD  of  a  will  ob  to  the  proceeds  of  the  sale  of  land  re~ 
qutre  land  to  be  sold,  the  dti-ecUuD  is  E!qulvul(>Dt  to  a  positive  com- 
mand to  Bell,  and  the  land  will  for  the  purposes  of  the  will,  be  deemed 
to  be  personalty.  Money  directed  to  be  employed  in  the  purchnee  of 
land,  and  land  directed  to  be  sold  and  turned  Into  money,  are  to 
be  considered  as  that  species  of  property  Into  which  they  are  directed 
to  be  converted.  Where  a  testator  ordera  Ida  land  to  be  sold,  the  con- 
veision  wiU,  unless  a  contrary  Intention  distinctly  appears,  he  deemed 
to  have  be«i  directed  merely  for  the  purposes  of  the  will;  and  conse- 
quently, if  any  of  those  purposes  fall,  so  that  the  money  does  not  pass 
imder  the  will.  It  will  In  equity,  be  considered  land,  and  be  given  to 
the  heir. 

Land,  in  Its  devolotlon  by  descent,  always  follows  blood.  A  residu- 
ary l^ntee,  as  a  general  rale,  Is  entitled  to  all  legaoies  not  effecttully 
disposed  of  by  the  will;  hut,  to  be  thus  entitled,  he  must  l>e  the  gen- 
eral legatee  of  the  testator's  whole  reriduary  estate.  Where  the  tes- 
tator has  confined  his  gift  of  residue  to  a  parUoular  part  of  hla  es- 
tate, and  excluded  anoOier  part,  the  excluded  part  will  not  pass  under 
the  gtft  of  residue. 

On  final  hearing  on  bill  and  answers. 

Joseph  F.  Randolph  and  Frederic  W.  Stevens,  for  com- 
plainants. 

John  R.  Emery,  for  Josephine  McKee  and  others;  Ed- 
mund D.  Halsey,  for-  himself. 

Van  Fleet,  v.  C.  This  is  a  contest  between  heirs 
at  law  and  nest  of  kin,  and  the  principal  question  to 
be  decided  is,  which  set  of  claimants  are  entitled  to  the 
property  in  dispute?  The  facts  necessary  to  be  con- 
sidered in  deciding  this  question  are  the  following: 
Geoi^  W.  Greenmyre  died  testate  in  September, 
1876.  His  will  bears  date  about  a  year  before  Iiis 
death.  He  left  an  only  child,  George  W.  Greenmyre, 
Jr.,  and  a  widow.  By  his  will,  after  directing  the  pay- 
ment of  his  debts  and  funeral  expenses,  be  gave  all  his 
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property,  real  and  personal,  to  his  eiecutons  "  in  trust," 
as  his  will  eaya: 

"  To  carry  out  the  directions  and  bequests  of  this  my 
will;  and  I  hereby  authorize  them  to  seU  at  public  or 
private  sale,  and  upon  such  terms,  at  such  times,  and 
for  such  prices,  as  they  may  think  best,  all  my  real 
estate,  and  to  give  deeds  for  the  same." 

He  next  directs  his  executors  to  pay  the  net  income 
of  his  estate  to  his  wife,  for  the  joint  support  of  her- 
self and  hie  son,  until  his  son  shall  arive  at  the  age 
of  21  years.  He  then  makes  a  gift  of  all  his  estate, 
real  and  personal,  to  his  wife  and  her  heirs,  in  case  his 
son  shall  die  before  he  attains  21  years  of  age.  And 
then  his  will  says: 

"  When  my  son  attains  the  age  of  twenty-one  years, 
then  I  desire  my  executors  to  take  from  my  estate  the 
sum  of  flO,000,  and  the  residue  of  my  estate  pay- 
over  or  convey  to  my  son.  Said  sum  of  |10,000  I  direct 
my  executor  to  invest,  and  keep  invested,  and  the 
interest  and  dividends  arising  and  accruing  therefrom 
pay  over  to  my  son,  but  not  to  any  creditor  or  assignee 
of  his,  upon  his  sole  and  personal  receipt,  during  his 
natural  life,  and,  at  his  death,  pay  said  sum  of  f  10,000 
to  his  children." 

lliis  is  the  whole  of  the  will,  except  the  clause  by 
which  the  widow  and  Edmund  D.  Halsey  were  ap- 
pointed executors.  The  widow  renounced,  and  Mr. 
Hnlsey  proved  the  will  alone. 

The  testator  died  possessed  of  a  very  trifling  amount 
of  personal  property,  but  he  held  title  in  his  own  right 
to  two  parcels  of  land.  The  executor  conveyed  one  of 
the  tracts  in  1880,  for  $165,  and  the  other  on  the  20th 
day  of  August,  1888,  for  fl7,500;  but  the  tract  last 
conveyed  was  subject  to  a  mortgage  for  $fi,0O0,  made 
by  the  testator,  so  tha^  the  amount  realized  from  that 
tract,  for  the  estate  of  the  testator,  was  only  |11,500. 
The  testator's  only  child^was  bom  on  the  13th  day  of 
May,  1863,  and  consequently  attained  full  age  on  the 
12th  day  of  May,  1884.  He  died  intestate  on  the  27th 
day  of  August,  1888,  more  than  four  years  after  he 
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tad  attained  full  age,  and  only  seven  days  after  the 
executor  made  the  last  conveyance.  He  died  without 
issue,  never  having  be«i  married.  His  mind  was 
"Weak.  Prior  to  the  death  of  his  father,  he  had  been 
placed  in  an  institution  organized  for  the  care  and  edu- 
cation of  feeble-minded  persons,  and  remained  there 
Tip  to  the  time  of  his  death.  He  died  in  the  institution. 
His  mother,  the  testator's  widow,  died  on  the  30th 
day  of  November,  1886.  She  left  four  daughters,  the 
oBFapring  of  a  prior  marriage.  She  was  a  widow  when 
the  testator  married  her.  These  daughters  were 
George's  half-sisters.  They  are  not,  however,  of  the 
blood  of  the  testator.  The  complainants  are.  They 
were  the  testator's  sisters,  and  Geoi^s  aunts.  The 
persons  standing  nearest  in  blood  to  the  testator,  at 
the  time  of  his  death,  were — First,  his  son;  and,  second, 
his  two  sisters,  tie  complainants.  He  left  no  other 
sister,  nor  the  descendant  of  a  sister,  nor  a  brother, 
nor  the  descendant  of  a  brother.  The  executor  has 
filed  his  final  account,  sbowing  a  net  balance  in  his 
hands  of  $10,763.33.  This  balance  consists  entirely 
of  the  proceeds  of  the  sale  of  real  estate.  In  this  pos- 
ture of  affairs,  it  is  clear  that,  if  the  property  in  die- 
pate  still  retains,  as  between  the  contestants,  the  char- 
acter of  land,  the  complainants  are  entitled  to  it;  and 
this  will  be  so,  although  the  fact  may  be  that  the  land 
has  been  converted  into  money,  pursuant  to  the  direc- 
tion of  the  testator. 

The  land  was  sold  pursuant  to  the  direction  of  the 
testator.  It  is  true,  in  that  part  of  his  will  in  which 
the  testator  gives  direction  as  to  the  disposition  to  be 
made  of  his  land,  he  does  not  give  an  imperative  order 
for  its  sale,  but  simply  authorizes  his  executors  to  sell 
it,  yet,  by  a  subsequent  direction  which  he  gave,  he 
made  it  impossible  to  execute  the  principal  provision 
of  his  will,  as  he  manifestly  intended  it  should  be  ex- 
«:uted,  until  his  land  was  sold.  The  provision  here  re- 
ferred to  is  that  in  which  the  testator  orders  his  exec- 
utors when  his  son  attains  21  years  of  age,  to  talte 
$10,000  from  his  estate,  and  invest  it,  and  pay  the  in- 
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oome  arising  from  it  to  bis  sod  during  his  life,  and  tlie- 
principal  to  his  children,  on  hie  death.  In  view  of  the 
fact  tliiit  the  estate  consisted  entirely  of  land,  and  that 
the  land  coiild  not,  mthout  sacrifice,  be  sold  In  parcels, 
and  was  only  worth  about  enough  to  pay  the  mortgage 
on  it,  and  raise  the  |10,000,  it  is  pbiin  that  this  pro- 
vision of  the  will  could  not  be  carried  into  effect  unless 
the  laud  was  sold.  The  condition  of  the  testator's  es- 
tate, and  the  requirements  of  his  will,  created  an  exi- 
gency which  was  in  all  respects  equiralent  to  a  plain 
and  positive  command  to  sell.  The  rule  on  this  sub- 
ject is  settled.  Said  Chancellor  ZABRtsKir:  in  Cook's 
Exr.  V.  Cook's  Admr.  5  C.  E.  Gr.  375,  377:  "  When  land 
is  directed  to  be  sold,  absolutely  and  positively,  with- 
out any  time  fixed  for  the  sale,  it  is  considered  as  con- 
verted into  money  from  the  death  of  the  testator;  but 
for  this  the  direction  musi  be  imperative.  If  it  is  op- 
tional with  the  executor  whether  to  sell  or  not  to  sell, 
or  if  it  is  only-  an  authority  to  sell,  without  any  direc- 
tion, then  the  land  retains  its  character  as  land  until 
it  is  actually  sold.  If  the  direction  of  the  will  as  to 
the  proceeds  require  a  sale,  it  is  equivalent  to  a  posi- 
tive direction  to  sell,  and  the  land  is  deemed  personal 
property  from  the  death  of  the  testator."  In  the  pre- 
vious case  of  Wurtf^  Ex'rs  v.  Page,  4  C.  E.  Gr.  365-375, 
the  same  chancellor  had  stated  the  rule  in  substanti- 
ally the  same  way,  and  Chancellor  McGiix,  in  Button 
V.  Pugk,  18  Stew.  426-428,  18  Atl.  Rep.  207,  adopted 
the  statement  of  it  made  in  Cook's  Err.  v.  Cook's  Admr., 
as  an  established  principle  of  equity  jurisprudence. 
No  doubt  can,  therefore,  be  entertained,  I  think,  that 
the  money  in  dispute  here  must  be  reg;trded  as  having 
been  converted  from  land  into  money  by  the  direction 
of  the  testator,  and  that  it  must  accordingly  be  held, 
in  conformity  to  well  established  principle,  that,  so 
far  as  the  testator  has  disposed  of  the  money  thus 
raised,  it  must  pass  to  those  who  are  entitled  to  take 
under  his  will  as  personalty,  and  not  as  land.  For,  as 
the  leading  case  on  this  subject  declares,  nothing  is 
better  established  than  this  principle:    that  money 
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directed  to  be  employed  ia  the  purchase  of  land,  and 
hind  directed  to  be  sold  and  turned  into  money,  are 
to  be  considered  as  that  species  of  property  into  which 
they  are  directed  to  be  converted.  Fletcfter  v.  As}iburner, 
1  Lead.  C«s.  Eq.  {itk  Amer.  Ed.)  1120.  This  principle 
is  the  natural  result  of  the  dominion  which  the  law  con- 
fers upon  every  property  owner  who  is  sin  juris  over 
that  which  he  owns  in  his  own  absolute  right.  He  has 
power  to  do  with  his  own  whatever  he  pleases,  so  long 
as  he  does  not  attempt  to  apply  it  to  uses  forbidden  by 
law,  and  in  the  exercise  of  this  power  he  has  a  right  to 
decide  what  shall  be  the  nature  of  his  property  after 
his  death,  and  who  shall  take  it,  and  whether  they 
shall  take  it  as  land  or  as  personalty.  By  force  of  this 
principle,  it  is  clear,  I  think,  that  the  testator's  son, 
<m  attaining  21,  became  entitled  to  the  whole  of  the 
testator's  estate  except  the  flO,000,  and  that  he  took 
such  residue  as  jwrsonalty.  The  direction  of  the  will 
is  that,  when  the  son  attains  the  age  of  21  years,  the 
executors  shall  take  flO,000  from  the  ^tate,  and  then, 
in  the  language  of  the  will;  "And  the  residue  of  my 
estate  pay  over  or  convey  to  my  son."  The  direction 
to  pay  or  conv^  would  indicate  that  the  testator 
meant  that  his  son  should  take  the  residue,  either  in 
money  or  land,  in  whichever  form  it  might  exist  when 
he  became  entitled  to  it;  but,  as  it  was  Impossible,  in 
consequence  of  the  condition  of  the  testator's  estate, 
and  the  nature  of  the  property  which  he  left,  to  raise 
the  110,000  without  selling  all  his  lands,  and  as  equity 
regards  that  as  done  which  ouj^ht  to  have  been  done, 
it  would  seem  to  be  clear,  according  to  the  principle 
which  must  rule  in  such  cases,  that  the  residue,  by  force 
of  the  will,  became  personalty  on  the  day  the  testator's 
son  attainetL  fidl  age.  There  can  be  no  question  that, 
if  the  will  had  been  executed  just  as  the  testator  meant 
it  should  be,  the  residue  of  his  estate  would,  on  the 
day  his  son  attained  full  age,  have  consisted  entirely 
of  personalty.  My  judgment  is  that  the  residue  passed 
to  the  son  as  personalty,  and  hence  so  much  of  the 
fund  in  controversy,  as  represents  the  residue  must  be 
awarded  to  the  son's  administrator. 
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But  the  110,000  stands  in  an  entirely  different  sit- 
uation. Thougli  the  land  which  this  sum  represents 
was  changed,  by  a  direction  contained  in  the  testator's 
will,  from  land  to  money,  yet  it  has  so  happened  that 
his  will  does  not,  in  the  present  situation  of  affairs, 
dispose  of  the  money.  The  testator  ordered  the  con- 
version for  two  purposes — first,  that  his  son,  during  his 
life,  might  have  the  income  arising  from  the  money; 
and,  second,  that  the  principal  on  ids  son's  death  might 
go  to  his  son's  children.  The  first  purpose  has  been 
fully  accomplished.  The  second,  however,  has  not 
been,  and  never  can  be.  The  son  died  without  issije. 
The  $10,000  is  therefore  undisposed  of.  As  to  it,  the 
testator  died  intestate,  that  is,  in  the  condition  of  af- 
fairs now  existing,  it  must  be  declared  that  he  had  no 
will  concerning  it,  and  made  no  testamentary  disposi- 
tion of  it ;  and  consequently  nobody  can  claim  it  under 
his  will.  It  thus  appears  that  the  main  purpose  of  the 
conversion  has  failed.  Wliere  that  is  the  case,  the 
principle  which  must  govern  the  judgment  of  the  court 
in  disposing  of  the  money  is,  as  I  imderstand  the  au- 
thorities, firmly  and  clearly  established,  and  may  be 
stated  as  follows:  The  money  must,  for  the  purposes 
of  succession,  be  regarded  as  possessing  precisely  the 
sume  heritable  or  transmissible  quality  or  character 
■which  the  property  it  represents  had  at  the  death  of 
the  testator,  and  it  must  be  given  to  the  heir  if  it  rep- 
resents land,  and  to  the  next  of  kin  if  it  represents  per- 
sonalty, unless  the  testator  has.  in  his  direction  for  con- 
version, plainly  declared  that  his  intention  in  direct- 
ing a  conversion  was  not  merely  to  change  the  nature 
of  his  property  for  the  purposes  of  his  will,  but  to 
<:hange  it  for  all  purposes,  whether  it  passed  under  the 
will  or  not  An  early  statement  of  this. principle  is 
found  in  the  decision  of  Sir  Joseph  Jekyi-i,  master 
of  the  rolls,  in  Crime  v.  Barlejf,  3  P.  Wms.  20,  but  of 
course  the  leading  case  on  the  subject  is  Achroyd  v. 
Smithson,  1  Lead.  Cas.  Eq.  (4th  Amer.  Ed.)  1171.  That 
is  the  case  in  which  Lord  Thtjht^w  was  compelled, 
by  the  convincing  force  of  the  argument  of  the  barris- 
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ter  who  afterwards  became  one  of  England's  most  dis< 
tinguished  equity  judges,  to  decide,  contrary  to  his  first 
impression,  in  favor  of  the  right  of  the  heir.  The  most 
accurate  statement  of  this  principle,  at  least  the  one 
which  is  generally  esteemed  the  most  accurate,  is  that 
given  by  Mr.  Cox  in  his  note  to  Cruse  v.  Barley.  "  The 
several  cases  on  this  subject,"  this  note  says,  "  seem 
to  depend  upon  this  question:  Whether  the  testator 
meant  to  give  the  produce  of  the  real  estate  the  quality 
of  personalty  to  ali  intents,  or  only  so  far  as  respected 
the  particular  purposes  of  the  will ;  for,  unless  the  tes- 
tator has  sufficiently  declared  his  intention,  not  only 
that  the  realty  shall  be  converted  into  personalty  for 
the  purposes  of  the  will,  but,  further,  that  the  produce 
of  the  real  estate  shall  be  taken  as  personalty,  whether 
such  purposes  take  effect  or  not,  so  much  of  the  real 
estate,  or  the  produce  thereof,  as  is  not  effectually  dis- 
posed of  by  the  will  at  the  time  of  the  testator's  death 
(whether  from  silence  or  inefBcacy  of  the  will  or  from 
subsequent  lapse),  will  result  to  the  heir."  Jarman,  in 
his  treatise  on  Wills,  while  conceding  the  substantial 
accuracy  of  this  statement  of  the  doctrine,  says  that  it 
is  not  sufficiently  explicit,  and  that,  in  order  to  make 
it  a  safe  guide,  this  addition  should  be  made  to  it: 

"  But  that  every  conversion,  however  absolute  in 
its  terms,  will  be  deemed  to  be  a  conversion  for  the  pur- 
poses of  the  will  only,  unless  the  testator  distinctly 
indicates  an  intention  that  it  is,  on  the  failure  of  those 
linrposes,  to  prevail  as  between  the  persons  on  whom 
the  law  casts  the  real  and  personal  property  of  an  in- 
testate, namely,  the  heir  and  next  of  kin."  2  Jarm. 
WillK,  (Rand.  &  T.  Ed.)  216. 

The  American  editors  of  Trading  Cases  in  Equity 
(vol.  1,  4th  Amer.  Ed.,  1197)  state  the  principle  in  this 
form: 

"The  conversion  of  property,  from  one  species  to 
another,  by  the  will  of  a  testator,  takes  place  only  for 
the  purposes  of  the  will ;  and,  so  far  as  those  purposes 
do  not  extend,  or  in  so  far  as  any  of  them  do  not  take 
effect  in  fact  or  in  law,  the  property  is  considered  as 
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remaining  in  its  former  condition,  as  it  was  in  the 
hands  of  the  testator,  and  passes  aecordingiy." 

"  This  principle  has  heen  recognized  by  the  court  of 
errors  and  appeals  of  this  state.  The  chief  justice,  in 
delivering  the  opinioa  of  that  court  in  Lerch  v.  Oberly, 
3  C.  E.  Gr.  575-578,  said:  "The  principle  is  estab- 
lished by  a  multitude  of  cases  that  where  real  estate 
is  directed,  either  by  the  owner  or  by  the  order  of  the 
law,  to  be  converted  into  money  for  a  particular  ob- 
ject, and  a  surplus  remains  after  the  accomplishment 
of  such  object,  such  surplus,  as  between  the  heir  and  the 
personal  representative  of  snch  oTvner,  will  be  regarded 
by  a  court  of  equity  as  land,  and  will  descend  as  such." 
It  is  an  obvious  dictate  of  justice,  as  well  as  of  common 
sense,  that  the  direction  to  convert  shall  be  held  to 
have  terminated  whenever  it  becomes  impossible  to 
carry  out  the  purpose  for  which  the  conversion  was 
ordered,  and  that  when  the  property,  in  its  changed 
form,  cannot  pass  by  the  wiU  which  directs  its  con- 
version, but  must  be  transmitted  by  the  law,  it  should 
go  to  the  person  who  would  have  taken  it  if  it  had  not 
been  converted,  but  stU!  remained  in  its  original  con- 
dition. 

Adopting  this  principle  as  the  rule  of  judgment,  it 
is  plain  that  the  |1Q,000  must  be  held  to  be  land,  and 
as  such  must  be  awarded  to  the  heirs  at  law.  The  con- 
version was  ordered  merely  for  the  purposes  of  the  will. 
That,  in  my  judgment,  is  clear  beyond  dispute.  The 
will  contains  not  the  least  trace  or  indication  that  the 
testator  meant  that  the  nature  of  his  property  should 
be  changed  for  any  other  purpose.  As  Lord  Eldon, 
in  substance,  said  in  his  masterly  argument  in  Ach- 
royd  V.  Smithson:  It  is  not  necessary  for  the  heir,  in 
a  case  like  this,  to  deny  that  the  intention  of  the  tes- 
tator designed  him  nothing.  His  intention  has  cer- 
tainly been  equally  unpropitious  to  his  next  of  kin. 
But,  to  disinherit  the  heir,  it  is  not  enough  to  show 
that  the  testator  did  not  intend  that  he  should  take; 
but  to  do  that  it  must  be  shown  that  the  testator  made 
a  disposition  in  favor  of  another.    It  is  both  imneces- 
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-saiy  and  unimportant  in  this  case  to  decide  whether 
the  property  in  question  first  passed  to  the  tMtator'a 
BOO,  and  then,  on  his  death,  from  him  to  the  complain- 
ants, or  directly  from  the  testator  to  the  complainants. 
No  matter  what  its  course  was,  there  can  be  no  doubt, 
according  to  the  principle  which  determines  its  nature, 
that  it  passed  as  land;  and,  as  the  defendants  are  not 
of  the  blood  of  the  person  from  whom  it  came,  they 
cannot  take  it.  Land,  in  its  devolution  by  descent,  al- 
ways follows  blood. 

The  case  thus  far  has  been  dealt  with  on  the  formda- 
tion  on  which  it  is  presented  in  the  pleadings.  The  de* 
fendauts,  by  their  answer,  admit  that,  in  the  actual 
state  of  affairs  which  has  occurred,  the  testator  died 
intestate  as  to  the  |10,000,  and  the  argument  origin- 
ally made  proceeded  on  that  basis.  Since  then  a 
further  ui^ument  has  been  made,  in  which  it  was  con* 
tended  that  the  testator  did  not  die  intestate  as  to  the 
flO,000,  but,  as  that  sum  was  not  well  disposed  of  by 
the  will,  it  passed  under  a  well-settled  rule  of  con- 
struction, to  his  son,  by  force  of  the  gift  of  the  residue 
made  to  him.  There  can  be  no  doubt  that,  accord- 
ing to  an  established  canon  of  construction,  the  residu- 
ary legatee  is  entitled,  nuless  a  contrarj-  intention  be 
manifested,  to  take  all  legacies  not  effectually  disposed 
of  by  the  will,  whether  the  failure  of  the  gifts,  which, 
under  this  rule,  go  in  augmentation  of  the  residuum, 
be  the  result  of  lapse,  of  the  inefflcacy  of  the  will,  or 
the  illegalty  of  a  particular  bequest;  but  it  is  equally 
well  settled  that  a  residuary  legatee,  to  be  thus  en- 
titled, must  be  the  general  residuary  legatee  of  the  testa- 
tor's whole  residuary  estate.  If  the  testator  has  circum- 
scribed or  confined  the  residue  which  he  makes  the  sub- 
ject of  his  gift  to  his  residuiiry  legatee,  then  his  residu- 
ary legatee  is  not  a  general,  but  a  specific,  legatee,  and 
can  only  take  that  part  of  the  residue  specifically  point- 
ed out  in  the  gift  to  him;  or,  as  was  said  by  Justice 
Daxkimple,  in  delivering  the  opinion  of  the  court  of 
errors  and  appeals  in  TimlalPs  Ej'rs  v.  TitidaV,  9  C.  E. 
Gr.  512,  513:    "Where  the  words  used  show  an  in- 
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appeals  in  TiiidalVs  Ej^rs  v.  Tindall,  the  words  of  the 
gift  show  aa  iutention  on  the  part  of  the  testator  to 
exclude  from  the  operation  of  the  residuary  clause  of 
his  will  a  certain  part  of  his  estate,  and,  where  that 
is  the  case,  the  residuary  legatee  cannot  take  the  ex- 
cluded part.  To  hold  that  the  testator's  son  took  the 
flO,000  under  the  will  would  be  giving  him  that  part 
of  his  father's  estate  which  his  father,  by  his  will,  has 
said  he  should  not  have.  That  would  be  making  a  will 
for  the  father,  rather  than  construing  the  will  which 
he  made. 

The  complainants  are  entitled  to  the  $10,000.  As 
each  of  the  two  sets  of  claimants  have  been  partly  snc- 
cessful,  I  think  neither  should  be  allowed  costs  against 
the  other.  The  executor  should,  however,  be  allowed 
costs.  The  complainants,  by  their  bill,  impugned  hie 
conduct,  and  thus  compelled  him  to  answer  in  order  to 
defend  himself.  But  for  this  he  might  have  remained 
silent  with  propriety.  I  think  he  should  therefore  be 
allowed  his  costs  out  of  the  smn  awarded  to  the  com- 
plainants. 


Bates  vs.  Gillett. 

a32  lUluole.  287.) 
CONTE<rGENT   REMAINDER — ^LACHES — NOTICE. 

Under  a  devise  of  land  to  testator's  dauKbter  for  life,  "  and,  after 
the  death  of  either  of  them,  their  share  to  be  equally  divided  amongst 
their  children  or  their  descendants,"  the  h^rs  of  a  child  of  one  of 
tbe  danshtpni.  which  died  during  its  mother's  life,  take  no  estate, 
since  thq  remainder  does  not  rest  until  the  death  of  the  daufcbter.  A 
lapse  of  neorlj-  20  jeora  In  assertinB  title  to  an  Interest  In  land,  during 
which  time  the  claimant  has.  ns  tbe  Kiinrdlan  of  hla  sons,  treated  tbe 
land  as  beloneing  wholly  to  them,  bars  his  right,  in  equity,  to  assert 
his  claim. 

Notice  that  a  person  claims  an  interest,  as  hrfr  In  land  which  has 
been  devised  to  another  on  tbe  KTouud  that  the  will  \»  Inmlid,  la  no 
notice  that  such  person  also  claims  an  Interest  in  lie  land  nndersncb 

win. 
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Appeal  from  circuit  court,  Logan  county;  George 
W.  Herdman,  Judge.  Bill  for  partition  by  William  G. 
Bates,  D.  H.  Harts,  and  Robert  Humphrey  against 
John  D.  Gillett,  Richard  J.  Oglesby,  and  William  C.  L. 
Bates.     Decree  for  defendants.    Complainants  appeal. 

Harts  &  Humphrey,  for  appellants. 

Blinn  &  HMit,  for  appellees. 

Shope,  J.  Complainants'  claim  is,  that  the  son  of 
William  G.  and  Sophronia  C.  Bates,  who  died  in  in- 
fancy, took,  under  the  will  of  his  grandfather,  John 
Lorence,  a  one-fourth  interest  in  the  lands  devised  for 
life  to  hie  mother,  and  after  her  death  to  her  children 
and  descendants,  and  that,  upon  the  death  of  said  child 
without  brothers  or  sisters  at  the  time  of  his  death, 
said  interest  descended  to  his  father  and  mother  in 
equal  shares;  that  under  the  law  said  William  G.  Bates 
had  an  estate  by  the  courtesy  initiate  in  the  share  de- 
scending to  his  wife,  which  became  consummate  upon 
her  death,  in  the  year  1867 — so  that,  at  the  time  of 
filing  the  bill  in  this  case,  he  was  seized  of  one-eighth 
of  the  land  set  off  to  said  Sophronia  and  her  children 
in  fee,  and  .a  life  estate  in  one-eighth  thereof  as  ten- 
ant by  the  courtesy.  If  the  estate  rested  in  interest 
in  the  children  of  Sophronia  C.  Bates  upon  their  birth, 
the  contention  of  complainants  that  said  William  G. 
Bates  took  an  interest  as  heir  at  law  of  his  deceased 
son,  and  as  tenant  by  the  courtesy  in  the  estate  in  like 
manner  descending  to  his  wife,  cannot  be  disputed.  If, 
however,  the  estate  in  remainder  became  vested  in  in- 
terest upon  the  termination  of  the  life  estate  of  said 
Sophronia,  or  at  a  period  subsequent  to  the  death  of 
said  iufant  son,  he  would  take  no  interest  in  said  land, 
and  complainant's  bill  was  improperly  brought.  The 
question  for  consideration  is,  therefore,  when  did  the 
estate  in  remainder  vest  in  interest?  This  must  be  de- 
termined from  a  consideration  of  the  will  of  John 
Lorence,  taking  into  view  the  whole  titII,  and  giving 
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to  each  part  of  it,  and  to  the  phrases  and  words  em- 
ployed, their  proper  effect  and  meaning.  The  testator 
first  devises  certain  rents  for  a  limited  .period,  and  then, 
subject  to  such  devises,  gives  one-third  of  his  real  es- 
tate, wherever  situated,  to  his  widow  for  life,  who  hav- 
ing died  during  the  life-time  of  the  testator,  the  devise 
to  her  need  not  be  further  considered.  After  the  de- 
vise to  the  wife  of  one-third  of  all  his  real  estate  for 
life,  the  will  proceeds:  "And  the  remainder  thereof, 
(all  his  real  estate)  together  with  the  one-third  devised 
to  my  wife,  after  her  death,  I  devise  to  my  three  chil- 
dren equally,  to  be  divided  between  them,  to  have  and 
to  hold  to  them  for  their  lives;  and,  after  the  death  of 
either  of  them,  their  share  to  be  equally  divided 
amongst  their  children  or  their  descendants,  giving  to 
the  descendants  of  each  child  one  share.  •  •  •  I 
devise  to  my  son,  Walter  Balfour  Lorence,  one-third 
part  of  all  my  real  estate  in  fee-simple,  to  him  and  to 
his  heirs;  it  being  my  will  and  intention  that  my  estate, 
subject  to  the  devise  aforesaid  to  my  wife,  be  equally 
divided  amongst  all  the  children  I  may  leave,  the  per- 
sonal estate  in  tee-simple,  and  the  real  estate  to  the 
boys  in  fee-simple,  and  to  the  giris  for  life,  and  the  re- 
mainder to  their  children  and  descendants." 

"Whatever  seeming  contradiction  there  may  appear 
to  be  in  the  foregoing  extract  will,  upon  close  analysis, 
"be  found  not  to  exist  in  respect  to  the  devise  to  the 
daughters.  The  former  provision  gives  to  his  three 
children  equally,  for  life,  with  remainder  after  the 
death  of  either  of  them  "  to  their  children  or  their  de- 
scendants, giving  to  the  descendants  of  each  child  one 
share,"  while  the  later  or  explanatory  clause  provides 
that  the  real  estate  of  the  testator  shall  go  "  to  the 
boya  in  fee-simple,  and  to  the  girls  for  life,  and  the  re- 
mainder to  their  children  and  descendants."  It  is  clear 
that  the  estate  devised  to  the  daughter  was  a  life- 
estate,  only.  If  the  words  "  to  their  children  or  their 
descendants"  were  to  be  regarded  as  controlling,  and 
full  effect  given  to  the  disjunctive  "  or,"  it  might  have 
the  effect  to  create  an  alternative  devise  to  the  de- 
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scendants  of  the  daughter  other  than  her  children,  and 
be  held  to  import  a  condition  which  could  not  be  de- 
termined until  the  period  of  distribution  had  arrived. 
{Gittings  V.  McDa-mott,  2  Mylne  &  K.  69;  Sdby  v.  Mliit- 
toiler,  6  Ch.  Div.  246;  Rohb  v.  Belt,  12  B.  Mon.  643;  Wil- 
liams, Ex'rs,  141;  Redf.  Wills,  486,  487.)  But  we  do 
not  deem  it  important  to  determine  whether  such 
words  indicate  a  clear  intention  on  the  part  of  the  tes- 
tator to  substitute  the  issue  of  such  of  the  children  of 
the  said  Sophronia  as  might  die  during  the  continu- 
ation of  the  life  estate,  leaving  issue,  for  such  children 
of  Sophronia  so  dying,  or  not,  for  a  consideration  of 
the  later  words  employed  by  the  testator,  giving  a 
life  estate  to  his  daughters,  "and  the  remainder  to 
their  children  and  desceodants,"  in  connection  with  the 
context,  will  be  found  to  produce  the  same  result;  that 
is,  to  indicate  a  clear  intention  on  the  part  of  the  tes- 
tator to  postpone  the  vesting  of  the  remainder  in  in- 
terest until  the  tennination  of  the  intermediate  es- 
tate. 

At  the  time  of  making  the  will,  and  when  the  devise 
of  the  life  estate  took  effect  by  the  death  of  the  testa- 
tor, the  daughter  Sophronia  was  unmarried,  and  there 
was  no  person  in  existence  to  take  the  remainder 
under  the  wiU.  According  to  the  modem  doctrine, 
there  being  no  person  m  ease  to  take,  the  remainder 
vested,  upon  the  death  of  the  testator,  in  his  heirs  at 
law,  subject  to  be  divested  when  the  will  became  op- 
erative as  to  such  remainder.  Primarily,  the  vesting 
of  the  remainder  under  the  will  depended  upon  the 
birth  of  children  of  the  body  of  Sophronia.  If  she  had 
died  without  issue  the  estate  would  have  descended 
as  intestate  estate  to  the  heirs  at  law  of  the  testator. 
(See,  4  Kent,  Comm.  207;  Tied.  Real  Prop.  S  397.)  Sub- 
sequent to  the  death  of  the  testator,  his  daughter, 
Sophronia,  married  the  said  William  Q.  Bates,  and 
there  was  bora,  issue  of  anch  marriage,  a  male  child, 
■who,  it  is  shown,  died  within  24  hours  of  its  birth;  and, 
as  we  have  seen,  the  interests  of  complainants  rest 
solely  upon  the  question  of  whether  this  child  took  a 
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Tested  interest  in  the  remainder,  under  the  will  of  its 
grandfather,  in  the  lands  in  controversy.  It  should  be 
remarked  here  that,  subsequently  to  the  death  of  said 
child,  three  other  children  were  bom,  issue  of  said 
marriage  and  who  survived  their  mother,  Sophronia, 
and  in  whom  the  estate,  it  is  claimed,  became  vested, 
Bnder  said  will,  upon  the  death  of  their  mother. 

Among  contingent  remainders  are  those  in  which 
both  the  title  and  possession  are  postponed  until  the 
happening  of  some  uncertain  event,  or  where  it  is  to 
vest  upon  an  event  certain,  in  dubious  or  uncertain 
persons.  Ordinarily,  when  the  remainder  is  limited  to 
a  class,  BOTne  of  whom  are  in  esse,  the  rwnainder  will 
be  held  to  be  vested,  liable,  however,  to  open  and  let 
in  those  bom  during  the  continuance  of  the  particular 
estate,  and  falling  within  the  class.  However,  "the 
general  rule  is  that  a  remainder  is  contingent  if  the 
persons  who  are  to  take  are  not  in  ease,  or  are  not  de- 
finitely ascertained."  (Tied.  Real  Prop.  §  402;  4  Kent. 
Comm.  207.)  No  further  discussion  of  the  rule  in  re- 
spect of  contingent  remainders  will  be  necessary.  It 
is  evident  that  under  this  will  the  remainder  could 
vest  in  possession  only  upon  the  tennination  of  the  life 
estate,  and  snch  would  have  been  the  effect  if  the  tes- 
tator had  used  no  other  language  than  was  sufficient 
to  create  the  life  estate  with  remainder  over.  We 
find,  however,  that  the  devise  is  to  the  daughters  of 
the  testator  for  life,  "and  after  the  death  of  either  of 
them  "  their  share  is  to  be  equally  divided  among  their 
children,  etc.  It  seems  clear  that  the  testator  had  in 
his  mind  a  division  of  his  estate  among  the  children 
and  descendants  of  the  life  tenant  after  her  death. 
It  cannot  be  presumed  that  the  testator  used  language 
without  a  purpose,  or  without  intending  thereby  in 
some  way  to  affect  the  disposition  of  his  estate.  It 
is  fiftrr  the  death  of  Sophronia  that  her  share  is  to  be 
equally  divided  among  her  children  and  descendants. 
It  is  undoubtedly  the  rule  that,  where  the  testator 
speaks  of  the  devise  taking  effect  "after"  or  "upon 
the  death  "  of  the  tenant  of  the  particular  estate,  such 
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words  will  ordinarily,  if  Btanding  alone  in  the  will, 
be  construed  as  referring  to  the  time  when  the  estate 
will  vest  in  possession  only;  but  it  is  always  proper 
to  consider  them  in  connection  with  the  context  to  de- 
termine the  intent  of  the  testator  in  respect  of  when 
the  estate  shall  vest  in  interest. 

It  is  also  to  be  observed,  taking  the  construction 
of  the  will  most  favorable  to  complainants,  that  the 
division,  whenever  made  or  to  be  made,  was  to  So- 
phronia's  "  children  and  desoendants."  Now,  children 
are  co  nomine  descendants,  but  it  by  no  means  follows 
that  descendants  are  necessarily  children.  A  descend- 
ant is  a  person  who  is  descended  from  another;  that 
is,  one  who  proceeds  from  the  body  of  another,  how- 
ever remotely.  The  word  is  the  converse  or  opposite 
of  "  ascendant."  (Amer.  &  Eng.  Cyclop,  Law,  tit.  "  De- 
scendant.") "Descendants"  include  every  person  de- 
scended from  the  stock  referred  to.  It  is  co-eitensive 
with  issue,  but  does  not  embrace  others  not  of  issue. 
It  is  not  to  be  understood  as  meaning  next  of  kin  or 
heirs  at  law,  for  these  phrases  comprehend  persons 
in  the  ascending  as  well  as  the  descending  line,  and 
may  also  include  collaterals;  but  it  does  mean  the 
issue  of  the  body  of  the  person  named,  of  every  degree, 
such  as  children,  grandchildren,  and  great  grandchild- 
ren, and  all  others  in  the  direct  descending  line. 
(flnmlin  v.  Oar/ood,  1  Bradf.  409.)  And,  when  the  term 
"descendant"  is  used  in  a  will,  it  means  only  lineal 
heirs — those  in  the  direct  descending  line  from  the 
person  named — unless  there  is  a  clear  indication  of 
intention  on  the  part  of  the  testator  to  enlai^e  its 
meaning.  (liarstow  v.  Ooodicin,  2  Bradf.  Sur.  413; 
Italcer  v.  Baker,  8  Gray,  101-119;  Walker  v.  Walker,  25 
Ga.  420.  And  so  it  has  been  held  that  "  descendants  " 
is  a  good  term  of  description  in  a  will,  and  includes 
all  who  proceed  from  the  body  of  the  person  named 
to  the  remotest  degree.  {Crossli/  v.  Chtrk,  1  Amfa.  396. 
See  Jewell  v.  Jewell,  28  Cal.  236.)  And  this  is  the  or- 
dinary meaning  applied  to  the  word  "descendants," 
not  only  by  the  profession,  but  by  the  laity. 
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The  testator  when  providing  for  the  distribution  of 
hia  estate  after  the  death  of  "the  first  takers,  directs. 
its  division  among  the  children  of  the  life  tenant  or 
their  "descendants";  and,  when  endeavoring  to  make 
his  meaning  clear  by  the  subsequent  clause,  again  di- 
rects that  the  remainder  over  shall  go  to  "  their  child- 
ren and  descCTidants."  We  are  endeavoring  to  deter- 
mine what  was  in  the  mind  of  the  testator,  and  his  in- 
tention in  respect  of  this  share  of  his  ratate;  and,  as 
we  have  seen,  it  is  not  to  be  presumed  that  he  used 
words  in  making  disposition  of  his  estate  that  he  did 
not  intend  to  have  their  ordinary  and  usual  effect  and 
signification.  Nor  are  we  at  liberty  to  disregard  or 
reject  as  meaningless  any  word  he  has  employed,  un- 
less it  is  so  far  unintelligible  or  repugnant  to  other 
and  controlling  portions  of  the  will  that  no  effect  can 
be  given  thereto.  Thus  construed,  it  is  clear  to  us 
that  the  testator  had  in  contemplation  the  possible  dis- 
,tributioo  of  his  estate  when  it  should  be  made,  to 
others  than  to  children  of  his  daughter.  The  testator 
must  have  contemplated  the  subsequent  marriage  of 
Sophronia,  birth  of  issue  of  her  body,  and  that  such 
issue  might  have  children  and  die  before  the  estate 
became  vested  imder  the  will.  Any  other  construc- 
tion would  render  the  use  of  the  word  "  descendants  " 
unmeaning  and  useless.  It  would  be  absurd  to  sup- 
l>ose  that  the  testator  had  intended  or  determined 
that  the  remainder  should  go  to  the  children  of  So- 
phronia at  their  birth,  in  view  of  the  language  em- 
ployed. If  such  had  been  his  intention,  the  words 
"  and  to  her  children "  would  have  expressed  his  in- 
tention definitely  and  accurately.  If  the  estate  vested 
in  interest  in  tlie  infant  deceased  child,  as  contended, 
there  could  by  no  possibility  be  descendjiuts  other  than 
the  children  of  Sophronia  who  could  take.  It  follows, 
therefore,  that  who  was  to  take  was  at  the  date  of 
the  will  indefinite  and  undetermined;  for,  as  we  have 
seen,  if  the  testator  intended  that  at  some  time  the 
remainder  was  to  go  to  Sophronia's  children  and  de- 
Bcendants,  it  depended,  not  only  upon  Sophronia's  mar- 
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riage  and  birth  of  issue,  but  lie  must  have  had  in  cod- 
teniplation  that  such  issUe  might  itself  have  issue  and 
decease  before  the  period  arrived  at  which  the  estate 
■would  vest  This  being  so,  it  follows  necessarily  that 
the  estate  in  remainder  was  contingent,  not  only  upon 
the  birth  of  children  to  Sophronia,  but  upon  their  sur- 
viving the  period  when  the  estate  was  to  vest  in  pos- 
session— -that  is,  until  the  termination  of  the  life  es- 
tate; for  until  the  happening  of  that  event  it  could 
not  be  known  who  were  to  take.  As  we  have  seen, 
the  devise  was  to  a  class,  i.  e.,  to  his  daughter's  child- 
ren and  descendants;  and  these  words  are  necessarily 
construed  as  designating  the  objects  of  the  testator's 
•bounty.  They  would  not  take  as  representatives  of 
the  mother,  Sophronia,  but  under  the  will,  and  as  pur- 
chasers. 

The  conclusion  can  scarcely  be  resisted  that  the 
thought  of  the  testator  was  to  place  his  daughter's 
share  of  his  estate  beyond  the  interference  or  control 
of  her  husband,  in  the  event  of  her  marriage,  and  make 
provision  alone  for  her  and  her  lineal  heirs.  The  de- 
finite intention  of  the  testator  is  manifested  that,  so 
far  as  this  interest  is  concerned,  it  should  not  depart 
out  of  the  direct  descending  line  until  it  vested  in  in- 
terest. There  was  nothing  in  this  in  contravention 
of  the  statute  against  perpetuity;  for,  as  we  have  seen, 
the  estate  would,  at  the  farthest,  vest  in  intereet  upon 
the  termination  of  a  single  life  then  in  being.  The 
devise  was,  here,  to  a  class — to  his  daughter's  child- 
ren and  descendants;  and  these  words  were  intended 
to  be  taken  distributively,  as  designating  the  objects 
of  the  testator's  bonnty.  The  class  of  persons  who 
were  to  take  was  not  definitely  ascertained  at  the  time 
of  the  making  of  the  will,  or  at  the  death  of  the  tes- 
tator, or  upon  the  birth  of  issue  of  the  body  of  So- 
phronia, but  depended  upon  the  contingency  of  who, 
answering  the  description  of  the  will,  might  be  in  esse 
at  the  period  of  distribution.    As  we  have  seen,  the 
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rives.  (Authorities  supra.  McCartney  v.  Oebum,  118 
111.  416,  0  N.  E.  Bep.  210;  Ridffcimy  v.  Undericood,  G7 
m.  419;  Blaichford  t.  Xewberry,  99  lU.  11;  Beach,  Wills, 
§298;  1  Jann.,  Wills,  839.  The  persons  in  esse  falling 
within  the  description  would  then  take,  not  as  r^re- 
sentatives  of  the  mother,  or  hy  or  through  her,  but  un- 
der the  will  and  as  purchasers. 

We  are  of  opinion  that,  glTing  effect  to  the  proTi- 
sions  of  this  will,  it  clearly  appears  that  the  testator 
intended  the  remainder  to  vest  in  interest  in  such  of 
the  issue  of  the  body  of  his  daughter,  Sophronia,  of 
whatever  degree,  that  should  be  in  being  when  the  es- 
tate vested  in  possession,  and  that,  therefore,  the  vest- 
ing of  the  estate  being  postponed  untU  the  termination 
of  the  life  estate  created  by  the  will,  the  infant  son 
under  whom  the  complainants  claim  title  took  no  in- 
terest in  these  lands,  and  was  therefore  incapable  of 
transmitting  any  interest  therein  to  the  complainant 
Bates. 

r-.it,  in  any  view  that  may  be  taken,  the  further 
question  is  presented  by  this  record  whether  the  com- 
plainants are  not  barred  of  the  equitable  relief  sought 
by  laches  in  asserting  their  claim.  The  first  child  was 
bom  October  14, 1862,  and  lived  not  over  24  hours,  ac- 
cording to  appellants'  own  evidence.  January  22nd, 
1867,  the  mother  died,  leaving  these  other  three  sons, 
who  are  yet  living.  April  17, 1867,  the  complainant  Bates 
was  by  the  county  court  of  Toq;an  county  appointed 
guardian  of  these  three  sons  >om  that  time  until 
he  removed  to  Kansas  in  OctoDer,  1883,  he  lived  upon 
the  land  in  controversy.  When  he  went  to  Kan- 
sas he  rented  the  land,  by  written  lease,  as  the 
•guardian  of  the  sons;  tfie  land  being  therein  de- 
scribed as  "  all  the  land  occupied  by  said  Bates,  and 
belonging  to  said  heirs  of  Sophronia  C.  Bates,  situ- 
ated," etc.  This  lease  was  ratified  and  approved  by 
his  minor  sons  and  by  the  county  court.  In  the  wiri- 
ous  accounts  he  rendered  to  the  county  court,  he 
treated  the  land  as  his  sons',  and  in  none  of  them  does 
he  intimate  that  he  had  any  interest  in  the  property 
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whatever.  In  1867  he  charges  himself  with  $779.19  rent 
for  the  laud,  and  credits  himself  with  1480.13  for  taxes 
paid  ou  the  land,  and  for  fmit  trees,  repairing  fences, 
and  for  his  personal  attendance  in  making  such  ex- 
penditure. In  1868  he  charges  himself  with  rent,  and 
damages  received  for  the  laying  out  of  a  road  over 
the  land,  etc.,  ?1,013.21,  and  credits  himself  with  bixes, 
material,  and  work  put  upon  and  furnished  to  the  land^ 
amonnting  to  f779.97.  In  1869  he  charges  himself 
with  fl,043.80,  and  credits  himself  with  ?1,305.50  for 
lumber  used  in  the  construction  of  two  houses,  for 
nails,  fmit  trees,  setting  the  same,  repairing  fences, 
etc.  Similar  reports  were  filed  for  each  succeeding 
year,  in  which  the  guardian  credited  himself  with  the 
improvements  put  on  the  land.  During  the  entire  pe- 
riod of  his  guardianship,  it  does  not  seem  that  he  ever 
made  known  that  he  had,  or  claimed  to  have,  any  in- 
terest in  the  land.  He,  by  his  conduct  and  acts,  held 
out  to  the  world  that  these  lands  belonged  to  his  three 
sons,  and  the  evidence  shows  conclusively  that  they 
at  all  times  regarded  themselves  as  the  owners. 

The  first  claim  of  any  interest  in  the  land  by  the 
guardian,  Bates,  appears  in  the  letter  of  October  11, 
1886,  after  the  termination  of  his  guardianship,  and 
when  he  learned  that  his  sons  were  endeavoring  to  sell 
the  land  to  Gillett  But  in  that  letter  his  only  claim 
is  based  on  the  invalidity  of  the  will.  He  therein  claims 
that  the  will  was  void,  and  that  the  projierty  passed 
to  the  wife  by  descent,  and  he  therefore  had  a  life  es- 
tate therein.     Upon   examination,  this  claim  proved 
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was  bound  only  to  see  that  claim  was  invalid.  If  he 
had  any  legal  rights  not  disclosed  by  the  record,  it 
was  his  duty  to  notify  Gillett  of  them  truthfully.  The 
record  showed  the  title  in  his  three  sons;  and  his  ac- 
counts as  their  guardian,  and  his  entire  dealings  in  re- 
spect of  this  land,  so  far  as  appears  in  this  record,  show 
the  same  thing.  It  seems  strange  that,  if  the  first  son 
was  bom  alive.  Bates  should  have  been  ignorant  of  his 
supposed  rights  for  so  many  year;:.  The  living  sons 
Understood  in  the  family  that  the  first  child  was  not 
bom  alive.  The  mother  can  not  now  testify.  Nearly 
25  years  had  elapsed  between  the  birth  of  said  child 
before  the  filing  of  this  bill;  and  it  is  manifestly  dif- 
ficult, if  not  impossible,  at  this  late  day,  to  prove  the 
fact,  whatever  it  may  be. 

As  a  general  rule,  where  the  statute  has  fixed  the 
period  of  limitation  under  which  a  claim  in  a  court 
of  law  would  be  barred,  courts  of  equity,  by  analogy, 
will  adopt  the  limitation  thus  fixed.  "A  court  of 
equity  will,  however,  often  treat  a  lapse  of  a  less  pe- 
riod than  that  provided  in  actions  at  law  as  a  presmnp- 
tive  bar,  on  the  ground  of  discouraging  stale  claims, 
or  gross  laches  or  unexplained  acquiesence  in  the  as- 
sertion of  an  adverse  right."  Castner  v.  Walrod,  83 
m.  171;  Btoiy,  Eq.  Jur.  §  §  6ia,  1520;  2  MadcL  Ch.  Pr. 
244,  247;  Mitf.  Eq.  PI.  267-274. 

In  the  first  case  cited  in  tie  preceding  paragraph 
this  court  says:  "The  principle  that  must  control  a 
case  of  this  character  has  been  clearly  stated  by  Lord 
CAiiDEN  in  Smith  v.  Clay,  3  Brown,  Ch.  639,  Amb.  645, 
in  these  words  'That  a  court  of  equity,  which  Is  never 
active  in  relief  against  conscience  or  public  conveni- 
ence, has  always  refused  its  aid  to  stale  demands 
where  the  party  has  slept  upon  his  rights  for  a  great 
length  of  time.  Nothing  can  call  this  court  into  ac- 
tivity but  conscience,  good  faith,  and  reasonable  dili- 
gence. Where  these  are  wanting  the  court  is  pas- 
sive, and  does  nothing.  J/aches  and  neglect  are  always 
discountenanced;  and  therefore,  from  the  banning 
of  this  jurisdiction,  there  was  always  a  limitation  of 
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suit  in  this  court.'  The  principle  announced  in  the 
case  cited  has  been  so  long  sanctioned  and  upheld^  both 
in  the  courts  of  EngUind  and  in  this  country,  and  the 
doctrine  that  courts  of  equity  Tvill  not  lend  their  aid 
to  enforce  stale  demands  so  well  understood  and  so 
well  established,  that  the  citation  of  authorities  to 
suBtain  the  question  would  seem  to  be  unnecessary." 
See  Beach  v.  S/iatr,  57  HI.  25;  Carpenter  v.  Carpenter, 
70  HI.  457. 

In  Lequatte  v.  Drury,  101  111.  77,  it  was  held  that 
after  the  lapse  of  13  years  the  relief  sought  should  be 
denied  on  the  ground  of  laches.  In  Hoite  v.  Cotnmis- 
sioncrx,  119  111.  101,  7  N.  E.  Rep.  333,  the  court,  after 
citing  numerous  decisions  of  other  courts,  says:  **The 
principle  that  lies  at  the  foundation  of  all  the  cases 
in  this  court  on  this  subject  is;  the  party  who  chal- 
lenges the  title  of  hia  adversary  to  real  property,  must 
be  diligent  iu  discoTcring  that  which  will  avoid  the 
title,  or  render  it  invalid,  and  diligent  in  his  applica- 
tion for  relief.  Unreasonable  delay,  not  explained  by 
equitable  circumstances,  has  always  been  declared  evi- 
dence of  acquiescence,  and  will  bar  relief." 

Thus  it  is  seen  that  the  uniform  current  of  decisions 
is  that  courts  of  equity  will  not  permit  the  assertion 
of  stale  claims,  and  especially  is  this  so  where  there  are 
equitable  reasons  why  a  short  period  of  limitation 
should  be  adopted.  There  are  here,  in  our  judgment, 
strong  equitable  considerations  which  should  bar  the 
relief  sought  by  this  bill.  As  we  have  seen,  within  a 
few  months  of  20  years  elapsed  between  the  time  when 
the  right  of  the  complainant  Bates  to  assert  his  title 
■first  arose,  and  the  filing  of  this  bill.  He  abstained 
from  asserting  (and,  so  far  as  this  record  shows,  frMn 
claiming)  any  interest  in  this  land  until  long  after  he 
had  ceased  to  be  the  guardian  of  his  sons,  and  presmo- 
ably  until  after  the  guardianship  matters  had  been. 
settled  and  adjusted.  It  must  be  evident  that,  to  per- 
mit him  now  to  assert  title  to  one-eighth  of  this  land 
in  fee,  and  a  life  estate  in  another  one-eighth,  would  be 
entirely  contradictory  to  the  basis  upon  which  he  ad- 
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jotted  his  acconnts  as  guardian.  During  all  this  time 
the  children  had  understood  that  they  were  the  owners 
in  fee,  deriving  their  title  under  the  will  mentioned; 
and  not  ontil  after  they  have  contracted  to  convey  a 
good  title,  and  become  liable  thereon,  does  he  assert, 
or,  so  far  as  shown,  claim,  the  interest  he  alleges  in 
hie  bill.  It  may  be  that  Gillett,  as  to  a  portion  of  the 
purchase  price,  {it  not  having  been  paid  until  after 
notice  of  this  claim)  does  not  stand  in  the  position  of  an 
innocent  purchaser  for  value.  But  it  would,  we  think, 
be  grossly  inequitable  to  now  permit  assertion  of  title 
by  the  complainant  Bates.  At  least,  he  does  not  come 
into  equity  with  conscience,  good  faith,  and  reason- 
able diligence.  His  delay  is  wholly  onexplained,  and 
it  must  be  held  that  bis  acquiescence  for  the  length  of 
time  indicated  amounts  in  equity  to  a  complete  bar 
to  the  relief  sought  by  complainants'  bill. 

The  decree  of  the  circuit  court  is  afflrmed. 

Decree  affirmed. 


JoHNES  vs.  Beers. 

an  Coimecacut,  29B.) 

Wills — Consteuction. 


A  testator  left  part  of  bis  estate  In  tnist  for  the  ~Sd  of  Ida  wife  fW 
Ufa,  and  after  ber  deatb,  or,  If  she  died  before  him,  tipoa  hla  de- 
oeafle,  dlre<;ted  It  to  be  converted  Into  money,  and  divided  equally 
among  hla  four  children.  In  case  of  the  deatti  of  any  of  his  chll- 
diea,  his  or  her  share  should  be  paid  to  his  or  her  Issae,  or,  if  there 
were  no  lemte,  then  to  the  survlvli^  children  equally  amons  them,  or 
tbetr  Issue,  If  deceased.  Held,  that  the  derlsee  vested  In  rlebt  In  the 
children  of  the  testator  at  his  death,  subject  to  the  life-estate  of 
bis  widow. 

Testator  left  ttie  residue  of  bis  estate  In  trust  fee  Ids  four  children, 
to  be  converted  Into  money,  and  divided  equally  amouR  them,  and, 
on  the  deaOi  of  either  or  any  of  them,  "  before  he  or  she  shall  have 
received  bis  or  ber  share  "  sach  share  to  go  to  his  or  her  lasue,  ex. 
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if  there  was  no  Issue,  then  to  the  Burvivlng  children,  or  their 
issue,  if  deceased.  Tliree  yeare  after  the  death  of  the  testator  one 
of  the  ulilldren  died,  and  derlsed  all  his  estate  to  tti«  widow.  Held, 
that  the  widow  took  the  whole  of  his  share  of  the  estate  In  ex- 
clusion of  hia  tsaae,  as  the  words  "shall  have  received"  are  to 
be  taken  aa  meaning  "  shall  have  become  entlQed  to  receive  by  sar- 
vtvlng  me,"  and  the  devisee  "  receives "  the  moment  the  testator 
dies,  although  the  enjoyment  may  be  postponed  to  a  future  time. 

Case  reserved  from  Superior  Court,  Fairfield  County. 
Suit  by  Goldsmith  D.  JobneB,  as  executor  aud  trustee 
of  the  will  and  estate  of  Henry  J.  Beers,  deceased, 
against  Julia  A.  Beers,  Henry  J.  Beers,  and  others, 
for  the  construction  of  the  will  of  said  Henry  J.  Beers. 
The  allegations  of  the  complaint  having  been  found  true 
by  the  coui't  below,  the  case  was  reserved  for  advice. 

J.  S.  Perry,  for  Henry  J.  Beers,  son  and  sole  issue  of 
Willian  A.  Beers,  deceased.  G.  Stoddard,  for  Julia  A. 
Beers,  widow  of  William  A.  Beers,  and  sole  legatee  un- 
der his  will. 

Pardee,  J.  Henry  J.  Beers  executed  his  will  in  1882, 
and  died  in  1884;  his  wife,  one  son,  William  A.  Beers, 
and  three  daughters  surviving.  After  giving  to  his 
wife  the  use  of  certain  lands  for  life,  the  will  proceeds 
ai  follows: 

"Fifth.  I  order  and  direct  my  executor  and  trustee 
hereinafter  named  to  collect  and  set  apart  from  my 
estate  securities  producing  interest  of  the  par  value  of 
the  sum  of  seventy-five  thousand  dollars,  and  to  collect 
and  receive  and  pay  the  income  derived  therefrom  as 
fcist  as  the  same  shall  be  received  to  my  said  wife,  so 
long  as  she  may  live.     *     •     • 

"  Sci-enth.  Immediately  upon  the  death  of  my  said 
wife,  or,  if  she  should  die  before  me,  then  upon  my 
decease,  I  order  and  direct  my  said  executor  and  trus- 
tee to  turn  said  aforementioned  real  and  personal  prop- 
erty into  money,  and  to  divide  the  same  into  four  equal 
parts,  and  pay  one  part  thereof  to  my  son,  William  A. 
Beers;  one  part  to  my  daughter,  Mary  B.  Johnes,  wife 
of  Goldsmith  D.  Johnes ;  one  part  to  my  daughter  Addie 
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connection  vUh  other  evidence  may  be  enUQed  to  considerable 
weight 

If  a  testator  poBsesaee  sufficient  mental  power  to  lake  Into  account 
all  tLe  considerations  aeceasar;  to  the  making  of  a  proper  will,  though 
he  iB  subject  to  an  insane  d^uslon,  yet  If  It  appears  that  such  delu^on 
neither  Influenced  blm,  dof  was  calculated  to  Influence  blm,  lu  mak- 
lUK  bis  will,  his  win  must  be  upheld. 

When  a  person  ctmceives  somethlnj;  extravagant  to  exist,  which, 
however,  has  no  existence,  but  Is  the  creature  of  his  Imagination, 
and  whenever,  at  the  same  time,  having  once  so  conceived,  he  is  in- 
capable of  being  permanently  ivasoned  out  of  Huch  conception,  auch 
person,  it  Is  safe  to  say,  ts  subject  to  an  Insane  deluslOD, 

It  Is  only  a  conception  or  delusion  which  sprlniM  up  spontaneously 
in  the  mind  of  a  person,  and  Is  not  the  result  of  evidence  of  any  kind, 
that  can  be  said  lo  furnish  evidence  that  his  mind  Is  unsound. 

Where  a  person  is  Induced  by  false  evidence  or  by  false  statements 
to  tielieve  a  fact  to  exist,  which  does  not  exist,  or  where,  in  conse- 
quence of  hlB  faith  in  evidence  which  is  true,  but  which  Is  wholly  In- 
sufficient to  prove  the  truth  of  what  he  beUevea,  he  believes  a  fact  to 
exist  which  in  reality  has  no  existence,  hla  belief  may  show  want  of 
discernment,  or  that  he  lacks  ordinary  power  of  discrimination,  and 
Is,  consequently,  easily  duped,  tnit  not  that  his  mind  Is  unsound. 

Belief  In  spiritualism,  that  Is.  that  there  can  be  communication 
between  the  spirits  of  the  dead  and  the  living,  is  not  an  insane  delu- 

The  term  "  delusion,"  as  applied  to  Insanity,  does  not  mean  a  mere 
mistake  of  fact,  or  being  Induced  by  false  evidence  to  believe  that  a 
fact  exists  which  does  not  exist. 

The  declarations  of  a  testator  are  competent  to  show  the  condition 
of  his  mind,  but  not  to  prove  undue  Influence  by  either  persons  op 
spirits. 

On  appeal  from  a  decree  of  the  orphans  court  of 
Essex  county. 

Mr.  Francis  E.  Marsh,  for  the  appellants. 

Mr.  J.  Frank  Fort,  for  the  respondents. 

The  Vice-Ordinary.  The  question  presented  by  the 
appeal  in  thia  case  is,  whether  a  decree  made  by  the  or- 
phans court  of  Essex  county,  on  the  4th  day  of  June, 
1888,  admittinfi  to  probate  a  paper  purporting  to  be 
the  last  will  of  William  H.  Livinfcston,  deceased,  is  such 
a  decree  as  the  court  should,  in  view  of  the  facts  of  the 
case  and  the  law  applicable  to  them,  have  made.    The 
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paper  in  question  was  executed  on  the  Hth  day  of  Jan-  * 
■uary,  1877,  in  the  city  of  New  York,  where  the  testator 
then  resided.  It  appears  to  have  beai  executed  in  strict 
conformity  to  the  pequirements  of  our  statute  regulating 
the  execution  of  wills.  After  the  execution  of  the 
paper  in  question,  Mr.  Livingston  removed  to  the  city  of 
Newark,  in  this  State,  where  he  died  on  the  4th  day  of 
February,  1888.  His  wife  died  in  August,  1886,  and 
after  that  date,  up  to  the  time  of  his  own  death,  his 
family  consisted  of  himself,  his  daughter  Lillian  {his 
only  surviving  child),  and  his  mother-in-law,  Marie  G. 
Williams.  His  daughter,  at  the  time  of  her  mother's 
death,  was  five  or  six  years  of  age. 

The  testator,  by  the  paper  in  question,  gives  all  his  ■ 
property,  of  every  kind  and  description  to  Ms  mother-in- 
law  and,  at  her  death,  to  her  son,  William  P.  Williams, 
in  trust  for  his  daughter,  to  be  held  until  his  daughter 
has  attained  the  age  of  twenty-flve  years,  when,  in  the 
language  of  the  will, 

"  Said  pn^ierty  shall  be  handed  over  Intact  to  her,  prorlded,  how- 
ever, Uiat  In  cDDsideratloa  <rf  taking  care  of  Lillian  Oil  twenty-flve 
years  of  age,  or  until  her  majriage,  said  Marie  O.  WlUIams  shall  be 
sappwted  and  maintained.  In  her  ordinary  manner  of  living,  oat  of 
the  Income  derlred  from  said  property;  and  should  Marie  C.  WUUams 
he  llTing  when  IJlIlaa  shall  arrive  at  twenty-five  years  of  age,  then. 
Ulllan  shall  give  unto  Marie  C.  WUliams  a  satisfactory  bond  or  guar- 
antee for  securing  to  Marie  means  for  her  support  during  tlte  balance 
of  ber  life.  Should  iny  dangfater  Ulllan  die  bef<M«  Marie  C.  WlUlams 
then  my  property  shall  belong  to  the  latter.  And  should  both  Ulllan 
and  Marie  die  before  William  P.  WllUams.  Oien  my  property  shall 
belong  to  the  last  named  WllUam  P.  Williams." 


Mrs.  Williams  and  William  P.  Williams  are  ap- 
pointed executors.  It  is  not  shown  who  drew  this 
paper,  nor  where,  nor  under  what  circumstances  it  was 
drawn.  One  of  the  subscribing  witnesses  says,  that  he 
thinks  the  testator  wrote  it  himself.  That  is  the  only 
information  we  have  respecting  its  preparation  or  ori- 
gin. 

The  validity  of  this  paper  as  the  will  of  William  H. 
Livingston  is  contested  on  two  grounds:    First,  it  ia 
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said,  tliat  it  is  shown  to  be  the  product  of  an  inaane 
mind;  and,  second,  that  it  is  shown  to  be  the  result  of 
the  exercise  of  undue  influence.  And  it  is  claimed  that 
the  contents  of  the  paper  itself  furnish  strong  eyidence 
of  the  truth  of  both  of  these  objections.  A  will  may  be 
contrary  to  the  principles  of  justice  and  humanity,  its 
provisions  may  be  shockingly  imnatural  and  extremely 
unjust,  nevertheless,  if  it  appears  to  have  been  made 
by  a  person  of  sufficient  age  to  be  competent  to  make 
a  will,  and  also  to  be  the  free  and  unconstrained  pro- 
duct of  a  sound  mind,  the  courts  are  bound  to  uphold  it. 
The  courts  must  so  treat  papers  of  this  kind,  in  order 
to  maintain  that  great  principle,  which  confers  upon 
every  citizen  of  full  age  and  sound  mind  the  right  to  do 
with  his  own  as  he  pleases,  so  long  as  he  does  not  at- 
tempt to  apply  his  property  to  an  immoral  or  unlawful 
purpose.  But  in  cases  where  want  of  testamentary- 
capacity  or  undue  influence  is  alleged,  it  is  the  duty  of 
the  court  to  scan  the  provisions  of  the  will  to  see 
whether  or  not  they  furnish  any  evidence  of  the  truth 
©f  the  charges  made  against  its  validity. 

The  feature  of  the  paper  under  consideration,  which 
is  most  likely  to  attract  attention,  as  tending  to  show 
that  the  disposition  which  the  testator  made  of  his 
property  is  both  unnatural  and  unjust,  is  the  fact  that 
he  has,  either  inconsiderately  or  designedly,  manifested 
an  unnatural  preference  for  his  mother-in-law  and 
brother-in-law  over  the  issue  of  his  daughter.  On  scan- 
ning the  will,  it  will  be  observed  that  it  contains  no  in- 
dication whatever  that  the  testator  intended,  in  case 
"his  daughter  should  have  issue,  but  did  not  survive  her 
grandmother  and  her  uncle,  that  her  issue  should  take 
his  property;  on  the  contrary,  if  the  will  be  read  ac- 
cording to  its  plain  words,  it  would  seem  to  be  entirely 
clear,  that  he  intended,  if  his  daughter  died  in  the  life- 
time of  either  her  grandmother  or  her  uncle,  that  his 
property  should  go,  even  if  his  daughter  left  issue,  not 
to  her  issue,  but  first  to  her  grandmother,  if  she  was 
then  living,  but  if  not  living,  then  to  her  uncle.  Such  I 
understand  to  be  the  plain  direction  of  the  will.    It  says: 
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"  Should  m7  daujbter  UUian  die  befme  Mule  C.  Wlillams  tben  my 
pnv6rt7  Btuill  belong  to  the  latter.  And  sbould  both  LilUau  &nd 
Maile  die  before  William  P.  Williams,  then  my  proper^  shall  belong 
to  the  last  named  William  P.  ^^lUams." 

Death  is  here  spoken  of  generally  and  without  restric- 
tion as  to  time.  The  testator  does  not  say,  if  my  daugh- 
ter Lillian  shall  die,  without  leaving  lawful  issue  sur- 
Tiving  her,  hetoK  attaining  twenty-five  years  of  age, 
then  my  property  shall  go  either  to  her  grandmother  or 
her  oncle,  but  what  he  says  is  if  Lillian  shall  die  before 
her  grandmother  or  before  her  uncle,  then  his  property 
«hall  go  to  her  grandmother,  if  living,  but  if  not,  then 
to  her  UDcle.  Lillian's  issue  is  not  mentioned,  nor  is 
any  provision  made  for  it,  eitlier  expressly  or  construct- 
ively, though  the  possibility  that  she  might  have  issue 
before  attaining  twenty-five  is  a  thing,  which,  it  would 
seem,  must  have  been  before  the  testator's  mind,  for, 
in  making  provision  for  her  care,  he  limits  the  period 
that  her  grandmothCT  shall  take  care  of  her  to  the  time 
when  she  attains  twenty-five,  or  until  her  marriage. 
But,  suppose  we  say,  that,  according  to  the  settled  rule 
of  construction  in  such  cases,  the  true  meaning  of  the 
will  is,  that  neither  the  grandmother  nor  the  imcle  will 
take  unless  LUlian  shall  die  before  attaining  twenty-five 
years  of  age — and  that,  I  think,  is  the  construction 
which  should  be  adopted — still,  it  is  apparent,  that, 
under  this  view,  the  will  is  not  such  an  one  as  a  father, 
having  an  only  child,  and  in  the  full  possession  of  bis 
senses,  and  with  the  instincts  and  affections  common  to 
our  nature,  would,  when  entirely  free  from  any  sinister 
influence,  have  been  likely  to  make.  For,  under  this 
view,  it  will  be  seen,  that  if  Lillian  marries,  has  is- 
sue and  dies  before  attaining  twenty-five  her  grand- 
mother or  her  uncle  will  take  the  property  given  by  the 
will,  to  the  exclusion  of  her  issue.  The  will,  in  this 
respect,  is,  in  my  judgment,  both  unnatural  and  unjust. 
But  this,  standing  alone,  constitutes  no  reason  why  the 
paper  should  not  be  given  effect  as  the  will  of  the  testa- 
tor. It  may  help  to  show  that  the  testator  lacked  tes- 
tameatarjn  capacity,  or  that  his  will  is  not  the  free  ex- 
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pression  of  his  mind  aDd  heart,  hut  in  a  caae  where 
it  appears  that  he  had  the  requisite  capacity,  and  that 
his  will  is  the  unfett^^  expression  of  his  wishes,  it 
amounts  to  nothing  at  all. 

The  paper  in  question  is,  however,  assailed  on  other 
grounds.  It  is  charged  that  it  is  the  direct  product  of 
an  insane  delusion.  The  testator  was  a  believer  in 
spiritualism,  that  is,  he  believed  the  spirits  of  the  dead 
can  communicate  with  the  living,  through  the  agency 
of  persons  called  mediums,  and  who  possess  qualities  or 
gifts  not  possessed  by  mankind  in  general.  The  proofs 
show  that  the  testator  stated  to  several  persons,  prior 
to  the  execution  of  his  will,  that  the  spirit  of  his  dead 
wife  had  requested  him,  through  a  medium  residing  in 
Forty-sixth  street,  in  the  city  of  New  York,  to  make 
provision  for  his  mother-in-law  in  his  will.  To  one  per- 
son he  said,  that  his  wife's  spirit  had  requested  him  to 
give  all  his  property  to  her  mother,  and  to  do  it  in  such 
a  way  that  none  of  his  relatives  could  get  it  away  from 
her.  To  the  same  person  he  said,  at  another  time,  that 
the  spirit  of  his  wife  was  constantly  urging  him  to  make 
a  will  in  favor  of  her  mother.  To  another  person  he 
said  that  the  spirit  of  his  wife  had  requested  him  to 
be  good  to  her  mother,  and  see  that  she  was  made 
comfortable  during  the  remainder  of  her  life,  and  he  also 
said  that  he  intmded  to  make  a  will,  leaving  enough  to 
his  mother-in-law  to  make  her  comfortable,  because  his 
wife  wanted  him  to  do  so.  The  testator's  wife,  by  her 
will,  gave  all  her  property  to  the  testator,  subject,  how- 
ever, to  an  annual  payment  of  f500  to  her  mother,  and 
the  like  sum  to  her  brother,  William  P.  Williams,  dar- 
ing their  joint  lives,  and,  after  the  death  of  either,  then 
to  the  payment  of  fl,0O0,  annually,  to  the  survivor 
during  his  or  her  life.  The  evidence  shows,  I  think,  be- 
yond doubt,  tliat  the  testator  believed,  fully  and  thor- 
oughly, that  the  meaaages  which  were  delivered  to  him, 
as  communications  from  his  wife,  actually  came  from 
her  spirit,  and  that  her  spirit  knew  constantly  all  that 
he  was  doing. 

The  important  question  which  this  branch  of  the  ca»» 
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presents  for  decision  is,  was  such  belief  an  insane  delu- 
sion? The  prevailing  doctrine  In  England  up  to  the  time 
the  court  of  Queen's  bench  decided  Banks  t.  Goodfellow, 
L.  B.  (5  Q.  B.)  549,  fras,  that  any  degree  of  mental  un- 
soundness, however  slight,  and  even  if  it  exercised  no 
influence  of  the  testator  in  making  his  will,  and  was 
wholly  unconnected  with  the  disposition  he  had  made 
■of  his  property,  would,  nevertheless,  be  fatal  to  the 
validity  of  his  will.  The  course  of  reasoning  which 
led  to  the  adoption  of  this  doctrine  is  stated  as  follows 
"by  CocKBUEN,  C.  J.,  in  Banks  v.  Goodfeliow  {p.  559):  "To 
constitute  testamentary  capacity,  soundness  of  mind 
is  Indispensably  necessary.  But  the  mind,  though  it 
has  various  faculties,  is  one  and  indivisible.  If  it  is 
^sordered  in  any  one  of  these  faculties,  if  it  labors  un- 
der any  delusion  arising  from  such  disorder,  though  its 
other  faculties  and  functions  may  remain  undisturbed, 
it  cannot  be  said  to  be  sound.  Such  a  mind  is  unsound, 
and  testamentary  incapacity  is  the  necessary  conse- 
quence." 

A  different  doctrine  was  established  by  Banks  v.  Oood- 
feUow.  It  was  there  held,  that  if  a  testator  possesses 
sufficient  mental  power  to  talte  into  account  all  the  con- 
-aiderqtions  necessary  to  the  proper  making  of  a  will, 
though  he  is  subject  to  some  delusion,  yet  if  it  appears 
that  such  delusion  did  not  influence  him,  and  was  not 
calculated  to  influence  him,  in  making  his  will,  his  will 
is  entitled  to  be  regarded  as  a  valid  testamentary  act, 
and  should  be  upheld.  The  principle  established  by 
that  case  is  expressed  in  the  following  sentence  of  Chief 
Justice  Cockbubn's  opinion  (p.  566):  "  If  it  be  conceded, 
aa  we  think  it  must  be,  that  the  only  legitimate  or  ration- 
lal  ground  for  denying  testamentary  capacity  to  pei-sons 
■of  unsound  mind  is  the  inability  to  take  into  account 
and  give  due  effect  to  the  considerations  which  ought  to 
be  present  to  the  mind  of  a  testator  in  making  his  will, 
and  to  influence  his  decision  as  to  the  disposal  of  his 
"property,  it  follows  that  a  d^^ree  or  form  of  unsound- 
ness which  neither  disturbs  the  exercise  of  the  facul- 
ties necessary  for  such  an  act,  nor  is  capable  of  influenc- 
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ing  the  result,  ought  not  to  take  away  the  powCT  of 
making  a  will,  or  place  a  person,  so  circumstanced  in  a 
less  advantageous  position  than  others  with  regard  to 
this  right."  All  eubsequent  cases  arising  in  England 
have  been  decided  according  to  this  principle,  and  it  is 
now  the  established  law  of  that  country.  Boughton  v. 
Knight,  L.  K.  (3  Pro.  &  Div.)  64;  Jenkins  v.  Morris,  L.  R 
(14  Ch.  Div.)  674 ;  Smce  v.  Smee,  (L.  R.  5  Pro.  Div.)  84.  The 
same  principle  has,  in  its  substance,  been  recognised  by 
the  court  of  errors  and  appeals  of  this  State.  Chief 
Justice  Beaslet,  in  pronouncing  the  judgment  of  that 
court  in  Lozear  v.  Shields,  8  C.  E.  Gr.  509,  511,  declared 
that  partial  insanity  was  insufflcient,  of  itself,  to  justify 
a  decree  setting  aside  a  sale  of  real  property,  or  any 
other  act.  He  said:  "Mania  does  not,  per  sc,  vitiate 
any  transaction,  for  the  question  is  whether  such  trans- 
action has  been  affected  by  it.  Where  a  pure  defense 
of  mental  incapacity  is  interposed,  I  think  the  true  test 
in  this  class  of  cases,  is,  whether  the  party  had  the 
ability  to  comprehend,  in  a  reasonable  manner,  the  na- 
ture of  the  affair  in  which  he  participated.  This  is  the 
rule  in  the  absence  of  fraud,  for  fraud,  when  present, 
introduces  other  principles  of  decision."  My  own  view 
as  to  the  true  rule  on  this  subject  may  be  stated  {ts  fol- 
lows: Even  if  it  appears  that  a  testator  was  subject 
to  an  insane  delusion  when  he  made  his  will,  but  it  is 
also  made  to  appear  that  his  delusion  was  not  of  a 
character  likely  to  influence  him,  and  did  not  influence 
him,  in  the  disposition  which  he  made  of  his  property, 
his  will  should  be  declared  valid. 

But  this  is  somewhat  aside  from  the  question  mainly 
in  contest  on  this  branch  of  the  case,  namely,  is  a  belief 
in  spiritualism  an  insane  delusion?  Sir  John  Nicholi,, 
in  the  celebrated  case  of  Dew  v.  Clark,  3  Addams,  79,  (2 
Eng.  Ecc.  441),  defined  insane  delusion  as  follows: 
"Wherever  the  patient  once  conceives  something  ex- 
travagant to  exist,  which  has  still  no  existence  bvit  in 
his  own  heated  imagination,  and  wherever,  at  the  same 
time,  having  once  so  conceived,  he  is  incapable  of  being, 
or  at  least  of  being  permanently  reasoned  out  of  that 
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conception,  sucli  a  patient  is  said  to  be  under  a  delusion 
in  a  peculiar,  half-technical  sense  of  the  term,  and  the 
absence  or  presence  of  delusion,  so  understood,  forms,  in 
my  judgment,  the  true  and  only  test  or  criterion  of  pres- 
ent orabsent  insanity."  Dr.  Haggard's  report  of  the  opin- 
ion pronounced  in  Dew  v.  Claric,  attributes  somewhat  dif- 
ferent language  to  Sir  John  Nicholl.  The  following 
is  the  definitiou  as  he  reports  it:  "When  persons  be- 
lieye  things  to  exist  which  exist  only,  or  at  least  in 
that  degree  exist  only,  in  their  own  imagination,  and  of 
the  non-existence  of  which  neither  argument  nor  proof 
can  convince  them,  they  are  of  unsound  mind;  or,  as 
one  of  the  counsel  accurately  expressed  it,  'It  is  only 
the  belief  of  facts  which  no  rational  person  wonld  have 
belieTed  that  is  insane  delusion.' "  1  Wms.  Ex'rs,  35;  1 
Bedf.  "Wills,  71.  Sir  James  Haxnen,  in  Boughton  v. 
Knight,  L.  R  (3  Pro.  &  Dlv.)  64,  68,  adopted  the  definition 
as  reported  in  3  Addams  as  the  true  one.  He  said  he 
believed  it  would  solve  most,  if  not  all,  the  difficulties 
which  could  arise  in  investigations  of  the  kind  now  un- 
der consideration.  Chief  Judge  Denio,  in  Seoman'* 
Friend  Society  v.  Hopper,  33  N.  Y.  619,  624,  said:  "If 
a  person  persistently  believes  supposed  facts  which 
have  no  real  existence  except  in  his  perverted  imagina- 
tion, and  against  all  evidence  and  probability,  and  con- 
dncts  himself,  however  logically,  upon  the  assumption 
of  their  existence,  he  is,  so  far  as  they  are  concerned,  un- 
der a  morbid  delusion;  and  delusion  in  that  sense,  is  in- 
sanity." And  CocKBTTRN,  C.  J.,  in  Banks  v.  QoodfcUoto, 
L.  R.  (5  Q.  B.)  549,  560,  says,:  "When  delusions  exist 
which  have  no  foundation  in  reality,  and  spring  only 
from  a  diseased  and  morbid  condition  of  the  mind,  to 
that  extent  the  mind  must  necessarily  be  taken  to  be 
unsound." 

According  to  these  definitions  it  is  only  a  delusion  or 
conception  which  springs  up  spontaneously  in  the 
mind  of  a  testator,  and  is  not  the  result  of  extrinsic  evi- 
dence of  any  kind,  that  can  be  regarded  as  furnishing 
evidence  that  his  mind  is  diseased  or  unsound;  in  other 
words,  that  he  is  subject  to  an  insane  delusion.    If, 
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without  evidence  of  any  kind,  he  imagines  or  conceives 
something  to  exist  which  does  not  in  fact  exist,  and 
which  no  rational  person  would, .  in  the  absence  of 
evidence,  believe  to  exist,  then  it  is  manifest  that  the 
only  way  in  which  his  Irrational  belief  can  be  accounted 
for,  is  that  it  is  the  product  of  mental  disorder.  Delu- 
sions of  this  kind  can  be  accounted  fot  upon  no  reason- 
able theory  except  that  they  are  the  creations  of  some 
derangement  of  the  mind  in  wMch  they  originate.  To 
illustrate:  In  Smee  v.  Smee,  L.  R  (5  Pro.  Div.)  84,  the 
testator  imagined  himself  to  be  the  son  of  George  IV., 
and  that  when  he  was  bom  a  large  sum  of  money  had 
been  put  in  his  father's  hands  for  him,  but  which  his 
father,  in  fraud  of  his  rights,  bad  distributed  to  his 
"brothers;  and  in  Smith  v.  Tebhitt,  L.  R.  (1  Pro.  &  Div.) 
398,  the  testatrix  imagined  herself  to  be  one  of  the 
persons  of  the  Trinity,  and  her  chief  legatee  to  be  an- 
other. The  delusion  in  both  instances,  as  will  be  no- 
ticed, was  indisputably  a  wild  and  bas^ess  fancy,  not 
the  product  of  evidence  of  any  kind,  but  obviously  the 
offspring  of  a  disordered  condition  of  mind.  But  where 
a  testator  is  induced,  by  false  evidence  or  false  state- 
ments, to  believe  a  fact  to  exist  which  does  not  exist, 
or  where,  in  consequence  of  his  faith  in  evidence  which 
is  true,  but  which  is  wholly  insufficient  to  prove  the 
truth  of  what  he  believes,  he  believes  a  fact  to  exist 
which  in  reality  has  no  existence;  his  belief  may  show 
want  of  discernment,  that  he  is  over-credulous  and  easi- 
ly duped,  or  that  he  lacks  power  to  analyze  and  weigh 
evidence,  or  to  discriminate  between  what  is  true  and 
what  is  false,  hut  it  furnishes  no  evidence  whatever 
that  his  mind  is  diseased.  His  belief  may  show  lack  of 
judgment  or  want  of  reasoning  power,  but  not  that  his 
mind  is  unsound. 

The  testator's  belief  in  spiritualism  was  not  a  morbid 
fancy,  rising  spontaneously  in  his  mind,  but  a  convic- 
tion produced  by  evidence.  The  proofs  show  that,  when 
he  first  commenced  attending  what  are  called  seances, 
he  was  inclined  to  be  skeptical;  afterwards  his  mind 
seemed  to  be  in  an  unstable  condition — he  sometimes 
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'believed  and  at  others  doubted — and  that  it  was  not 
until  the  spirits  gave  an  extraordinary  exhibition  of 
their  power  by  printing  or  painting  on  a  pin,  worn  by 
his  mother-in-law  on  her  neck,  in  brilliant  letters,  which 
sparkled  like  diamonds,  the  word  "  Dickie,"  a  pet  name 
of  his  dead  wife,  that  his  last  doubts  as  to  the  reality  of 
the  manifestations  were  removed.  Bdieving,  as  I  do, 
that  these  manifestations  were  correctly  described  by 
^ice  Chancellor  Giffard,  in  Lyon  v.  Home,  L.  B.  (6  Eq.) 
655,  682,  when  he  called  them  "  mischievous  nonsense, 
■well  calculated,  on  the  one  hand,  to  delude  the  vain,  the 
weak,  the  foolish  and  the  superstitious;  and  on  the 
other,  to  assist  the  projects  of  the  needy  and  of  the  ad- 
venturer," still,  it  seons  to  me  to  be  entirely  clear,  that 
it  cannot  be  said  that  a  person  who  does  believe  in  theit 
reality,  is,  because  of  such  belief,  of  unsound  mind, 
or  subject  to  an  insane  delusion.  No  court  has  as  yet 
so  held.  No  cases  on  this  subject  were  cited  on  the 
argument.  Those  which  I  have  examined  uniformly 
hold  that  a  belief  in  spiritualism,  is  not  insanity.  The 
■court,  in  Robinson  v.  Adams,  62  Me.  369,  said:  "  Belief  in 
spiritualism  is  not  insanity,  nor  an  insane  delusion. 
•  •  "  The  term  'delusion,'  as  applied  to  insanity, 
is  not^  a  mere  mistake  of  fact,  or  the  being  misled  by 
false  testimony  or  statements  to  believe  that  a  fact 
exists  which  does  not  exist."  And  in  Brown  v.  Ward, 
53  Md.  3T6,  393,  it  was  said:  "The  court  cannot  say, 
as  a  matter  of  law,  that  a  person  is  insane  because  he 
holds  the  belief  that  he  can  communicate  with  spiritR 
[of  the  dead],  and  can  be  and  Is  advised  and  directed  hy 
them  in  his  business  transactions  and  the  disposition 
of  his  property."  Substantially  the  same  view  was  ex- 
pressed in  Otto  v.  Doty,  61  Iowa,  23,  and  also  in  the 
Matter  of  Smith's  Will,  52  Wis.  543.  The  utmost  length 
to  which  any  court  has  as  yet  gone  on  this  subject,  is  to 
declare  that  a  belief  in  spiritualism  may  justify  the  set- 
ting aside  of  a  will,  when  it  is  shown  that  the  testatot, 
through  fear,  dread  or  reverence  of  the  spirit  with 
which  he  believed  himself  to  be  in  communication,  al- 
lowed his  will  and  judgment  to  be  overpowered,  and,  in 
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disposing  of  his  property,  followed  implicitly  the  di- 
rections which  he  belieTed  the  spirit  gave  him,  but,  in 
each  case,  the  will  is  set  aside,  not  oo  the  ground  of 
insanity,  but  of  undue  influence.  Thompson  v.  Bairks, 
14  Fed.  Rep.  902. 

There  is  no  evidence  in  this  case  which  will  support 
a  conclusion  that  the  testator,  at  the  time  he  executed 
his  will,  was  subject  to  an  insane  delusion. 

Nor  do  I  think  there  is  any  evidence  in  the  case 
which  will  support  a  judgment  declaring  that  the  will 
in  question  is  the  result  of  undue  influence.  There  is 
no  proof  tending  to  show  what  influence  the  spirits  or 
the  medium  exercised  over  the  testator  in  making  hia 
will,  except  that  which  proceeded  from  the  testator's 
own  mouth.  His  declarations  are  competent  to  show 
the  condition  of  his  mind,  but  not  to  prove  undue  in- 
fluence against  either  persons  or  spirits.  Rualing  v. 
Rusling,  9  Stew.  Eq.  603,  607.  For  the  purpose  of  prov- 
ing undue  influence,  they  are  without  the  least  force. 
Neither  the  medium  nor  Mrs.  Williams  (the  mother-in- 
law),  nor  any  other  person  who  was  present  at  any  of  the 
seances,  has  been  examined  as  a  witness.  No  legal  evi- 
dence of  what  occurred  at  any  of  them  is  before  the 
■  court.  The  charge  of  undue  influence  is  mainly  di- 
rected against  Mrs.  Williams.  She  is  said  to  be  a  be* 
liever  in  spiritualism,  and  the  proofs  show  that  she 
went  with  the  testator  frequently  when  he  went  to  the 
medium  to  consult  the  spirit  of  his  dead  wife.  There 
are  some  things  in  her  conduct  which  are  calculated  to 
create  strong  suspicion.  Without  apparent  cause  she 
seems  to  have  entertained  feelings  of  strong  dislike 
towards  all  the  testator's  relatives.  On  the  day  of  his 
wife's  funeral  she  ordered  his  sister  out  of  the  house, 
without  cause  or  right,  and  in  utter  defiance  of  the 
proprieties  of  the  occasion,  and  after  his  sister  refused 
to  go,  she  put  herself  so  near  to  the  testator  and  his 
sister  as  to  be  able  to  overhear  everything  they  said. 
From  that  time  forward,  up  to  the  time  of  testator's 
death,  Mrs.  Williams  continued  to  reside  with  him,  and 
his  sister  never,  after  the  funeral,  went  to  his  house,  nor. 
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SO  far  as  appears,  did  any  of  his  other  relatives.  When 
the  testator  died  Mrs.  Williams  not  only  neglected  to  send 
notice  of  hia  death  to  any  of  his  relatives,  but  did  what 
she  could  to  conceal  his  death  from  them.  After  the 
testator's  death  she  admitted  that  she  had  persuaded  or 
gotten  him  to  insert  the  clause  in  his  will,  which  defers 
the  turning  over  of  his  property  to  his  daughter  until 
she  is  twenty-five,  stating  that  the  reason  she  did 
so,  was  because  she 'thought  that  when  the  daughter 
was  of  age  some  old  fool  might  come  after  her  for  her 
money,  and  she  wanted  to  protect  her  against  such 
persons.  And  it  also  appears  that  she  was  present 
when  the  spirits  gave  the  testator  such  evidence  of  their 
presence  as  he  r^arded  conclusive,  by  printing  on  a 
pin  on  her  neck,  in  brilliant  letters,  the  pet  name  of 
his  wife.  These  things  naturally  breed  suspicions  and 
create  fears.  They  show  that  it  is  possible  that  every 
message  the  testator  received,  purporting  to  come  from 
the  spirit  of  his  dead  wife,  came  not  from  the  dead,  but 
from  the  living,  and  that  everything  that  was  done  to 
dispel  the  testator's  doubts  and  to  iaduce  him  to  believe 
in  the  reality  of  the  spiritual  manifestations  which  he 
witnessed  was,  from  beginning  to  end,  a  prearranged 
scheme  of  deception  and  fraud.  But  there  is  no  proof 
in  the  case  which  will  support  a  judgment  that  such 
was  tte  fact.  There  is  enough  to  raise  a  strong  sus- 
picion, but  not  enough  to  produce  conviction.  Undue 
influence,  like  fraud,  cannot,  in  a  case  where  no  relation 
of  trust  exists,  be  presumed,  but  must  be  proved.  I 
strongly  suspect  that  the  testator  was  duped;  it  may 
also  be  true  that  he  was  unduly  influenced.  I  believe 
that  the  examination  of  Mrs.  Williams,  or  the  medium, 
as  a  witness,  would,  in  all  probability,  have  made  many 
things,  which  now  seem  dark  and  obscure,  plain  and 
clear.  The  question,  however,  whether  or  not  the  paper 
in  question  is  the  will  of  the  testator,  must  be  decided 
by  the  evidence  before  the  court.  Taking  that  as  the 
sole  guide  to  the  judgment  to  be  pronounced,  I  think 
it  is  the  duty  of  the  court  to  affirm  the  decree  made 
below. 
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Inasno  deliudons—Beliiaion»— Belief  in  ■piritualism — ^Witduamft, 
—Mere  belief  in  modem  spirltuaJism,  so  coiled,  is  not  evidence  of 
mratai  uDBOundnefia,  la  Ban  v.  Vanderbilt,  3  Itedf.  384;  Matter  of 
Keeleo-,  12  N.  T.  State  Hep.  148:  Continental  Ins.  Co.  t.  Delpench, 
82  Pa.  St  220;  see  Tomer  v.  Hand,  3  Wall  Jr.  88,  122;  Chafln  Wm 
Caae,  82  Wis.  AST. 

A  beUef  in  witchcraft  does  not  render  a  testator  Incompetent,  Ad- 
dlngton  7.  Wilson.  5  Ind.  137;  Schlldnecht  t.  Rompf  (Ky.)  4  S,  W, 
Rep.  235;  Kelly  v.  BlUler,  39  SDss.  17;  Van  Gnyallng  v.  Van  Knr«», 
^  N.  T.  70;  MattCT  of  Vedder,  6  Dem.  92;  I^eedj  t.  Leech,  1  Phlla.. 
244;  I>ee  t.  I>ee,  4  McCord  183;  see  Johnson  v.  Johnscm,  10  Ind.  387; 
Woodbnry  v.  Obear.  T  Gray  4«7. 

As  to  the  effect  of  peculiar  opinions  In  regard  to  a  fntnre  stnto  of 
eriatence,  'see  Aosten  v.  Graham,  1  Splnlcs  357,  8  Moore  P.  C.  403: 
Weir's  Will.  B  Dana,  434;  Bonard's  WID,  16  Abb.  Pt.  (N.  S.)  128; 
GasB  T.  Gass,  3  Humph.  278;  Denson  t.  Beaaley.  34  Tex.  191. 

Contracts  or  bequests  Ivetween  a  bellerer  In  spltltaalism  and  a 
medium  upon  whom  he  relies,  whereby  the  medJom  obtains  a  benefit, 
are  presumed  to  have  been  obtained  through  the  latter's  undue  In- 
fluence, Connor  t.  Stanley,  72  Cal.  566;  Storey's  Case,  20  IlL  App. 
183;  Lelghton  r.  Orr,  44  Iowa,  679;  Greenwood  t.  dine,  7  Oreg.  17; 
«ee  Norton  v.  Rdlly,  2  Eden  280;  Nottridge  v.  Prince,  2  GlfT.  246:  and. 
It  seems,  the  medium  may  1>e  indicted  for  m<Hiey  thus  obtained,  Reg. 
V.  Giles,  10  Cox  C.  C.  44.  See,  also,  12  Alb.  L.  J.  216;  40  Id.  384. 
(Note  by  Jolm  H.  Stewart,  Esq.,  the  New  Jersey  Equii^  Jtepcrter, 
appended  to  the  official  report  of  the  principal  case.) 


Phillips  vs.  Ferguson. 

(85  Virginia,  500.) 

Ambiguttt — Conditional  bequest — Parol  Bvn)BiNCH 
TO  explain — Conversion — Lapse  of  bequest. 

A  coDdltlan  annexed  to  a  devise  or  beqoest,  avoiding  it  if  the  I)ene- 
fldary  marry  Into  the  "  family  "  of  a  perstm  named.  In  the  abaeuce 
of  anything  In  the  context  to  the  conlzary,  means  ooe  of  the  chil- 
dren of  snch  person. 

Such  a  condition,  avoiding  all  the  provlelons  of  the  will  In  favor  of  any 
of  testator's  children  who  should  so  marry.  Is  valid,  without  any  limi- 
tation of  the  property  over  In  case  of  the  oontingency  happenioK, 
and  defeats  devises  and  bequests  of  boHL  real  and  peraonalty  to  the 
daughter  who  married  in  violatlun  thereof. 
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Parol  evidence  Is  admlalble  to  show  that  a  perecoi  of  the  nain» 
meatloited  lived  la  Oie  rlcinl^,  and  that  teetstor  was  unfriendly 
vith  him,  and  had  shortly  before  making  his  wUl  refnsed  hts  con- 
sent to  his  dangfater's  marrtoKe  wltb  said  person's  son,  who  after- 
wards married  her  during  testator's  life  without  his  consent 

Though  a  provision,  that  the  ezecntors  shall  expend  a  given  sum  In 
land,  to  be  divided  among  all  his  children,  ordlnarllr  would  be  a 
conversion  of  the  amount  Into  realty,  yet  the  share  of  the  daughter 
lapsed  by  her  breach  of  said  condition  la  unconverted,  and  goes  to 
the  residuary  legatee. 

Appeal  from  Circuit  Court  of  City  of  Petersbui^. 
Bill  by  William  T.  Phillipa  aod  Ellen  C.  Phillips,  Ms 
wife,  against  Margaret  E.  Ferguson  and  George  E.  Fer- 
guson, as  executor  and  executrix  of  the  will  of  E.  T. 
Ferguson,  deceased,  and  in  their  own  right,  and  others, 
devisees  and  legatees  under  said  will,  for  the  purpose 
of  obtaining  a  construction  of  said  will,  and  an  admin- 
istration of  the  estate.  The  suit  was  begun  in  the  Cir- 
cuit Court  of  GreensTiUe  county,  and  removed  to  that 
of  the  city  of  Petersburg.  The  decree  granted  a  part 
of  the  relief  prayed,  and  plaintiffs  appeal. 

O.  S.  &  D.  M.  Bernard,  for  appellants. 

John  Lyon,  for  appellees. 

Lewis,  P.  J.  The  testator,  after  providing  in  his  will 
for  his  widow,  and  making  devises  to  certain  of  his 
children,  directed  in  the  fourth  clause  that  fB,000  be 
laid  out  in  land,  to  be  divided  between  six  of  his  chil- 
dren therein  mentioned;  and  by  the  residuary  clause  he 
directed  the  balance  of  his  estate,  including  the  prop- 
erty left  to  the  widow  (at  her  death),  to  be  divided  be- 
tween all  of  his  children,  of  whom  there  are  eight. 
Then  follows  the  clause  out  of  which  this  controversy 
arises,  and  which  is  as  follows:  "If  either  one  of  my 
children  above  named  in  my  will  should  marry  in  T.  W. 
Phillips'  family,  I  only  give  him  or  her  the  sum  of  three 
dollars  to  be  their  part,  and  to  be  all  that  him  or  her 
is  to  receive  under  the  will;  and  the  foregoing  clause 
of  this  will,  that  leaves  them  anything,  to  be  revolted. 
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and  all  other  portions  of  this  will  that  provides  for 
same  child."  The  will  is  dated  January  31,  1884,  and 
the  testator  died  on  the  3d  of  June  of  the  same  year. 
On  the  11th  of  February  of  the  same  year  Ellen  C.  Fer- 
guson, one  of  the  "children  above  named,"  intermar- 
ried with  William  T.  PhUlips,  an  adult  son  of  the  said 
T.  W.  Phillips,  who,  at  the  time,  was  living  with  his 
father,  but  was  of  age,  and  doing  business  on  his  own 
account,  and  was  "in  no  way  dependent  upon  his 
father;"  and  the  question  was  as  to  the  effect,  under 
these  circumstances,  of  the  clause  of  the  wiU  last  above 
quoted. 

The  Circuit  Court  held  that  the  direction  that  |5,000 
be  laid  out  in  land,  to  be  divided  as  directed,  was  in 
effect  a  devise  of  realty,  and  that  the  said  Ellen  C.  Phil- 
lips was  not  entitled  to  any  estate  or  interest  in  the 
realty  devised  by  the  will,  but  that  she  was  entitled  to 
the  legacy  of  three  dollars,  and,  in  additio;i  thereto,  to 
one-eighth  of  the  residue  of  the  personalty  bequeathed 
by  the  rraiduary  clause,  and  decreed ,  accordingly; 
whereupon  Phillips  and  wife,  the  plaintiffs  below,  ap- 
pealed. 

1.  It  is  clear,  as  the  Circuit  Court  held,  that,  for  the 
purposes  of  the  will,  so  far  as  the  female  appellant  is 
concerned,  the  money  directed  by  the  fourth  clause  to 
be  laid  out  in  land  must  be  considered,  upon  the  prin- 
ciple of  equitable  conversion,  as  real  estate.  The  tes- 
tator has  impressed  that  character  upon  it,  and  cty'im 
eat  dare,  ejus  est  disponere.  Craig  v.  Leslie,  3  Wheat.  563; 
Pratt  V.  Taliaferro,  3  Leigh,  419;  Effinger  v.  EaU,  81  Va. 
94,  and  cases  cited.  Inasmuch,  however,  as  we  are  also 
of  opinion  that  she  takes  nothing  under  the  will  (save 
the  legacy  of  tliree  dollars),  the  object  of  the  conversion 
to  that  extent  fnils,  and  consequently  the  undisposed-of 
portion  of  the  fund  directed  to  be  so  invested  results, 
in  its  unconverted  form,  as  personalty,  to  the  executors 
for  the  residuary  legatees  other  than  herself.  3  Pom. 
Eq.,  §  1172;  1  Lead.  Oas.  Eq.  {4th  ed.)  1187,  1202,  notes 
to  AcJtrm/d  v.  Smithson,  2  Redf.  Wills.  115. 

The  condition  on  which  the  devise  was  made  to  the 


D.qitizeabyG00l^lc 


PHILLIPS  V.  FBROUSUM.  463 

children,  of  which  she  was  apprised  by  the  testator  in 
his  lifetime,  and  before  her  marriage,  has  not  been  ob- 
served by  her>  and  its  observance  was  essential  to  the 
Testing  of  any  estate  under  the  will.  The  common  law, 
although  it  does  not  allow  a  condition  in  restraint  of 
marriage  generally  and  absolutely,  when  annexed  to  a 
gift  of  lands  or  of  a  legacy  chained  on  land,  to  defeat 
an  estate,  yet,  if  the  condition  be  precedent,  a  breach 
of  the  condition  prevents  the  estate  from  vesting,  no 
matter  how  restrictive  of  marriage  it  may  be.  If,  how- 
ever, it  be  subsequent,  then  its  effect  depends  on 
whether  it  is  reasonable  or  not. 

In  the  present  case,  the  condition  in  question  is  not 
subsequent,  so  far,  at  least,  as  the  female  appellant  is 
concerned.  A  condition  subsequent  is  one  the  effect  of 
which  is  to  enlarge  or  defeat  an  estate  already  created. 
1  Lorn.  Dig.  262.  But  here,  as  we  have  said,  without  a 
compliance  with  the  condition,  no  estate  in  the  land 
can  vest  at  all;  and,  as  the  prohibited  marriage  occur- 
red before  the  testator's  death,  and  therefore  before  any 
estate  in  the  land  has  ever  vested  in  the  female  appelant, 
or  ever  can  vest  in  her,  mider  the  will  of  her  father,  and 
hence,  also,  no  question  of  forfeiture  arises  in  the  case, 
as  to  which  much  was  said  in  the  ailment  at  the  bar 
by  coimsel  for  appellants. 

2.  With  regard  to  the  personal  property  bequeathed 
by  the  residuaiy  clause  of  the  will,  somewhat  different 
principles,  derived  in  part  from  the  civil  law,  apply. 
As  to  this,  it  is  contended  that  the  interest  of  the  fe- 
male appellant  is  absolute,  because,  as  her  interest  is 
not  given  over  to  some  one  else,  the  condition  In  ques- 
tion is  only  i«  tcrrorem. 

This  position  would  be  well  taken  if  the  condition 
were  subseqaent;  for  the  settled  doctrine  is  that  where 
a  personal  legacy  is  given  on  a  condition  in  restraint  of 
marriage,  and  the  condition  is  not  precedent,  bat  sub- 
sequent, and  is  afterwards  broken,  and  there  is  no  dis- 
position over,  then  the  condition  is  construed  as  in  ter- 
rorem  merely,  and  a  mere  gift  of  a  residue  is  not  con- 
sidered a  bequest  over.    There  must  be  a  distinct  pro- 
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Tisiou  that  the  l^;acj  shall  Test  in  a  third  person,  or 
sink  into  the  residue,  on  the  breach  of  the  condition; 
otherwise  the  l^acy  becomes  pure  and  absolute.  If 
however,  the  condition  be  precedent,  and  not  unreason- 
ably restrictive  of  marriage,  the  legacy  takes  effect  only 
upon  the  condition  being  observed.  1  Story  Eq.,  § 
200. 

The  system,  as  will  thus  be  seen,  is  somewhat  incon- 
gruous; being,  as  it  is,  the  result  of  a  blending  of  the 
doctrine  of  the  civil  law,  that  marriage  ought  to  be  free, 
with  the  principles  of  common  law  already  adverted 
to. 

The  law  upon  this  whole  subject  is  well  summarized 
in  a  valuable  treatise,  as  follows:  "If  a  condition  [in 
restraint  of  marriage]  is  precedent,  and  annexed  to  a 
gift  of  land  [or  of  any  interest  arising  out  of  land], 
it  operates  as  at  the  common  law.  When  broken^  it 
prevents  the  estate  from  vesting,  whatever  be  its  na- 
ture. When  annexed  to  a  gift  of  personal  property, 
if  general  or  unreasonable,  it  is  wholly  void,  and  the 
gift  takes  effect;  if  partial  and  reasonable,  it  is  opera- 
tive. When  a  condition  is  subsequent,  and  annexed  to 
a  gift  of  land  [or  of  any  interest  arising  out  of  the  land], 
if  general,  it  is  void,  and,  although  broken,  the  estate 
of  the  donee  continues;  if  partial  and  reasonable,  it  is 
operative,  and  on  its  breach  the  estate  of  the  donee  is 
defeated.  When  a  subsequent  condition  is  annexed  to 
a  gift  of  personal  property,  if  general,  it  is  void;  if  par- 
tial and  reasonable,  and  there  is  a  gift  over,  it  is  opera- 
tive, and  upon  its  breach  the  interest  of  the  first  donee 
ceases,  and  the  gift  over  takes  effect,  but,  if  there  is  no 
gift  over,  then  the  condition  is  said  to  be  in  terrorem 
merely,  and  is  inoperative."  2  Pom.  Eq.,  §  933.  See 
also,  .\fad(Ioa}  v.  Maddox,  11  Grat.  804;  2  Lead.  Cas.  Eq. 
144,  notes  to  8wtt  v.  Tyler,  1  Story  Eq.  §289;  2  I»ni. 
Ex'rs  79;  2  Min.  Inat.  245,  et  neq. 

The  question,  therefore,  arises  in  the  present  case,  is 
the  condition  in  question  reasonable?  The  appellants 
deny  that  it  is,  insisting  that  it  is  unreasonably  restric- 
tive of  marriage,  and  therefore  void  upon  grounds  of 
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pDl^c  policy.  But  no  authority  lias  been  cited  which 
goes  to  the  extent  of  holding  that  such  a  condition  is 
invalid,  and  doubtless  none  can  be  found.  Ko  inflexi- 
ble rule  on  the  subject  is  deducible  from  the  cases, 
many  of  which  are  irreconcilable.  The  law,  however, 
as  we  have  seen,  recognizes  as  valid  conditions  in  re- 
straint of  marriage  which  are  just,  fair,  and  reasonable, 
and  what  is  such  a  condition  must  to  a  great  extent  be 
determined  upon  the  circumstances  of  each  particular 
case.  A  condition  not  to  marry  a  Scotchman,  or  a  Pap- 
ist, or  that  the  widow  of  the  testator  shall  not  marry 
again,  has  been  held  valid;  and  no  reason  is  perceived 
why,  ordinarily,  a  prohibition  to  marry  into  a  particu- 
lar fomily  is  not  equally  good ;  certainly  when,  as  is  the 
case  here,  the  word  "  family  "  is  used  in  its  primary  and 
restricted  sense.  It  is  not  a  technical  word,  and,  being 
of  flexible  meaning,  it  must  be  construed  according  to 
the  context  of  the  will.  In  one  sense  it  means  the  whole 
honaehold,  including  servants,  and  even  boarders  and 
lodgers;  in  another,  it  means  all  the  relations  who  de- 
scend from  a  common  ancestor.  Its  primary  mean- 
ing, however,  is  "  children,"  and  so  it  must  be  construed 
in  all  cases,  unless  the  context  shows  that  it  was  used 
in  a  different  sense.  An  authority  upon  this  point  is 
the  ease  of  Pigg  v.  Clarke,  3  Ch.  Div.  672,  in  which  case 
the  Master  of  the  Bolls,  in  delivering  judgment,  said: 
"  Every  word  which  has  more  than  one  meaning  has  a 
primary  meaning;  and,  if  it  has  a  primary  meaning,  yon 
want  a  context  to  find  another.  What,  then,  is  the 
primary  meaning  of 'family?'  It  is 'children.*  That  is 
clear  upon  the  authorities  whicb  have  been  cited;  and, 
independently  of  them,  I  should  have  come  to  the  same 
conclusion."  So  in  EUPs  E^r  v.  Btwpman,  7  Iicigh,  650, 
a  trust  for  the  purpose  of  aiding  anjf  of  the  members  of 
the  testator's  family  was  beld  sutBoiently  certain,  and  sus- 
tained accordingly.    See,  also  2  Jarm.  Wills,  90,  et  seg. 

3.  It  is  also  clear  that  parol  evidence  was  admis- 
sible in  the  present  case  to  show  who  the  individual 
was  to  whom  the  testator  referred  as  T.  W.  Phillips; 
"what  family  be  had,  and  the  relations  existing  between 
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him  and  the  testator.  Such  evidence  is  admiaaible  to 
enable  the  judicial  expositor  of  the  will,  aa  was  said  in 
Hatcher  v.  Hatcher,  80  Va.  169,  to  place  himself,  figura- 
tively speaking,  in  the  very  shoes  of  the  testator,  and, 
in  the  light  of  all  the  surrounding  circumstances,  to  as- 
certain his  meaning.  "  Thus,"  says  Greenleaf,  "  if  the 
language  of  the  instrument  is  applicable  to  several  per- 
sons, to  several  parcels  of  land,  etc.,  or  if  in  a  will,  the 
words  '  chUd,'  '  children,'  '  family,*  etc.,  are  employed, 
in  all  these  and  the  like  cases  parol  evidence  is  admis- 
sible of  any  extrinsic  circumstances  tending  to  show 
what  person  or  persons  or  what  things  were  intended 
by  the  party,  or  to  ascertain  his  meaning  in  any  other 
respect ;  and  this,  without  any  infringment  of  the  rule, 
which  only  excludes  parol  evidence  of  other  language, 
declaring  his  meaning,  than  that  which  is  contained 
in  the  instrument  itself."  1  Greenl.  Ev.,  §§  288,  289; 
Senger  v.  Sengcr's  Ex'r,  81  Va.  687;  Grai/don's  E^rs  v. 
Graydon,  23  N.  J.  Eq.  229;  Mann  v.  Manii'ti  Ej'rn,  1 
Johns.  Ch.  231;  Colton  v.  Colton,  127  U.  S.  300. 

With  the  aid  of  such  extrinsic  circumstances,  in  con- 
struing the  will  before  ua,  there  can  be  no  doubt  as  to 
the  testator's  meaning.  .It  appears  that  for  many  years 
"before  his  death  he  had  been  at  enmity  with  the  said  T. 
W.  Phillips,  who  lived  in  his  neighborhood,  and  for  this 
reason  imposed  in  his  will  the  condition  above  men- 
tioned. The  will  was  executed  soon  after  his  consent 
to  the  marriage  of  his  daughter,  the  female  appellant, 
with  the  said  William  T,  Phillips,  had  been  sought  in 
vain,  and  all  of  which  she  was  informed  at  the  time. 
But,  in  the  language  of  the  record,  "  she  deliberately 
chose  to  defy  her  father's  anger,  and  stick  to  her  lover," 
and  she  must  now  bear  the  consequences  of  her  choice, 
nor  is  the  case  affected  by  the  fact  that  when  the  mar- 
riage occurred  the  male  appellant  was  over  the  age  of 
21  years,  and  independent  of  his  father;  that  does  not 
at  all  change  the  family  relations  of  the  parties  within 
the  meaning  of  the  will. 

It  need  only  be  added  that  the  testator  evidently  in- 
tended the  condition  to  take  effect  from  the  date  of 
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the  will,  and  consequently  effect  must  be  given  td  it 
accordingly.  The  provision  of  the  will  is  that,  in  the 
event  of  a  prohibited  marriage,  the  will,  as  to  the  chUd 
or  children  so  offending,  shall  be  deemed  rei-oked,  except 
as  to  the  legacy  of  three  dollars;  and  this  language  man- 
ifests the  intention  of  the  testator  too  plainly  to  be  mis- 
understood. Technically  speaking,  a  will  can  be  re- 
voked only  in  the  testator's  lifetime;  but  in  the  present 
case  the  term,  undoubtedly,  was  used  in  a  broader 
sense;  that  is  to  say,  not  only  to  apply  to  a  prohibited 
marriage  which  might  take  place  after  the  date  of  the 
will,  in  the  testator's  lifetime,  but  after  his  death  as 
well.  In  other  words,  the  testator,  by  the  language 
used,  evidently  intended  to  make  a  compliance  with 
the  annexed  coudition  not  only  essential  to  the  vesting 
of  an  estate  under  the  will,  but  to  a  continuance  of  any 
such  estate  after  it  had  once  vested;  and  this  it  was 
competent  for  him  to  do  by  virtue  of  the  statute  which 
enacts  that  a  will  shall  be  construed,  with  reference  to 
the  estate  comprised  in  it,  to  speak  and  take  effect  as 
If  it  had  been  executed  immediately  before  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear  by 
the  mil.  Code,  sec.  2521 ;  Thomdike  v.  Reynolds,  22  Gratt. 
21. 

It  follows  that  the  decree,  as  rwpects  the  personalty 
bequeathed  by  the  residuary  clause  of  the  will,  is,  as, 
the  appellees  insist,  erroneous.  It  will  therefore  be  re- 
versed in  this  particular,  and  in  all  other  respects 
affirmed. 

Decree  affirmed  in  part  and  reversed  in  part. 

See,  also,  The  Unlrerslty  t.  Tucker,  6  Am.  Pn>b.  Rep.  597,  and 
the  Dott^;  ChapmaD  t.  Chick,  Id.  310;  Covert  t.  Sebem.  Id.  5S&,  and 
the  note;  Matter  of  Corrington,  Id.  120,  and  the  crosB-references. 
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Religious  societt — Charitablb  bbqubbt— Tetjst, 

Ulll.  and  V.  Code  Teim.  K  2006,  200T,  which  provldefl  for  ihe  aoquisl- 
tioD  and  holding  of  laod  for  the  purpose  of  pabUc  worBhlp,  by  re- 
UglouB  denoDilaatlcais,  whether  Incorporated  or  not,  do  not  empower 
an  unincorporated  local  religtoua  association  to  take  a  bequest  of 
personal  property.  Mill,  and  V.  Code  Tenn.  f  2008,  vihldi  provides 
for  tbe  Ronveyonce  by  Uie  proper  church  officers  of  land  held  for 
the  pnrpoee  of  public  worship  does  not  enlarfre  the  capacity  of  an 
unincorporated,  local,  retlfrious  aasodatlon  to  take  personal  property 
under  a  wQl  probated  before  tlie  sectim  was  enacited. 

A  bequest  of  a  fl.OOO  bond  to  a  deetnoated  obundi,  "  ttie  Interest  to  be 
applied  to  Hie  Chnrcli  annually,  or  aa  fact  aa  due,"  Is  a  direct  bequeot 
to  the  church,  and  not  to  the  executor,  aa  trustee,  to  hold  the  bnnf'. 
andpay  orer  the  interest.  Thebequeat,l)eingtoananinGArporatpd 
local  rellKioas  aaaooiatloii,  and  failinff  to  deflne  how  the  Interest 
should  be  applied,  would  be  void  for  intleflniteneas,  even  tfaovirh 
the  executor  had  been  expressly  appolntecl  tmstee,  and,  therefore, 
it  cannot  be  saved  hy  the  appoiutmeut  of  a  tniat«e  by  a  court  of 
equity. 

Appeal  from  the  (3iancery  Court  of  Fayette  ConQty; 
Henry  J.  Livingston,  Chancellor. 

H.  C.  Moorman,  for  complainant. 

ff.  B.  Folk,  for  reepondfflits. 

Burton,  J.  The  will  of  Mrs.  Ada  Mnrphy  was  ad- 
mitted to  probate,  December,  1881.  The  questioa  for 
decision  is  as  to  the  validity  of  two  bequests  contained 
in  the  following  clause  of  her  will:  "  I  want  a  U.  S. 
one  thooBand  dollar  bond  given  to  Newcastle  Church, 
in  Hardeman  County,  Tom.;  want  it  postered  in  Wm. 
Morphy's  name,  and  the  interest  applied  to  the  church 
annually,  or  as  fast  as  due.  I  also  want  a  one  thousand 
dollar  U.  8.  bond  given  to  Mt  Moriah  Church,  Fayette 
County,  Tenn.;  want  it  registered  in  my  name,  and  the 
interest  applied  to  the  church  as  fast  as  due." 

The  churches  thus  designated  as  donees  are  unin- 
corporated voluntaiy  religious  organizations,  and  under 
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the  well-settled  rule  are  not  capable  of  taking  sach  a 
"bequeeL  Green  v.  AUen,  5  Humph.  169;  Reeves  v. 
Reeves,  5  Lea,  644 ;  DanUi  t.  Fain,  Id.  324 ;  White  v.  Bale, 
2  Cold.  77. 

The  testatrix  Is  shown  to  have  owned  United  States 
bonds,  roistered  in  her  name.  Wm.  Murphy,  in  whose 
name  she  directs  that  the  bond  ^ven  to  Newcastle 
Chnrch  shall  be  registered,  was  the  deceased  husband 
of  the  testatrix,  and  In  his  lifetime  had  been  a  member 
of  that  coi^regation,  while  she  had  heea  a  monber  of 
Ht.  Moriah  Church,  to  whom  the  oth^  bond  is  glvoi. 

It  has  been  very  earnestly  argued  that  while  these 
churches  are  not  strictly  corporations,  yet  they  are 
■quasi  corporations,  empowered  to  take  and  bold  real  es- 
tate as  legal  entities,  imder  sections  1508  and  1509  of 
the  Code,  and  that  this  capacity  to  take  and  hold  real 
estate  constitutes  them,  in  a  limited  or  qoalified  sense, 
corporations  with  capacity  to  be  the  recipients  of  a  be- 
qnest  such  as  that  contained  in  this  will.  To  snpport  this 
jwsltion,  counsd  rely  npon  the  case  of  Hei^ceU  v.  Cfeidta- 
8aw>  Lodge,  87  Tenn.  685;  11  B.  W.  Rep,  825. 

The  sections  of  the  Code  relied  upon  as  giving  capac- 
ity to  these  voluntary  religions  oi^nizations  to  take 
this  charitable  bequest,  read  as  follows: 

**  Any  regions  denomination  or  society,  whether  in- 
-corporated  or  not,  may  take,  by  deed  or  otherwise,  and 
hold,  not  exceeding  five  acres  of  land  at  one  place,  for 
imrposes  of  public  worship." 

"  All  lands  bought  or  otherwise  acquired  by  any  re- 
ligious denomination  or  societj  shall  be  rested  in  a 
board  of  trustees  or  other  persons  designated  by  the 
members  of  such  denominatltai  or  society  for  the  use 
and  ben^t  thereof." 

By  the  Act  of  1883,  c.  37,  carried  into  the  Code  of 
Milliken  &  Vertrees  at  section  2008,  provision  is  made 
for  the  conv^ance  of  land  so  held  by  such  church 
officers  as  may,  by  the  rules  of  discipline  of  such 
churches,  be  authorized  to  make  such  conveyance.  This 
proTision,  however,  being  enacted  after  the  probate  of 
Mrs.  AInrphy's  will,  cannot  oilai^  in  any  way  the 
capacity  of  these  churches  to  take  the  bequests  now 
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in  question.  The  charity  must  stand  or  fall  as  it  was 
found  to  exist  at  the  date  of  the  death  of  the  testa- 
tor. White  v.  Hale,  2  Cold.  77;  Daniel  v.  Fain,  5  Lea, 
325. 

The  capacity  to  tate  and  hold  real  estate  conferred 
by  the  sections  of  the  Code  quoted,  operates  to  confer 
upon  such  a  voluntary  religious  society  the  corporate- 
right  of  existing  as  a  legal  entity  for  the  piirpose  of 
holding  and  conveying,  as  defined  in  the  statute;  and 
a  devise  of  land  for  a  church-site,  to  be  conveyed  when 
a  church  building  should  be  erected  thereon,  has  been 
snstained  as  -vsMi.    Reeves  v.  Reeves,  5  Lea,  644. 

But  this  does  not  constitute  such  local  church  a 
corporation,  save  in  an  extremely  qualified  sense.  The- 
power  or  capacity  has  been  expressly  limited  to  an 
authority  to  take  land  for  the  purpose  of  a  cburch-site. 
Ibid.  644. 

Indeed,  in  the  last  case  cited,  this  power  was  so  nar- 
rowly construed  as  to  prevent  such  a  quasi  corporation 
from  taking  a  devise  of  a  house  and  lot  to  be  used  as 
a  church  parsonage.  This  view  would  seem  to  be  hard- 
ly sustainable,  inasmuch  as  a  parsonage,  in  connection 
with  a  church,  might  be  well  deemed  to  be  within 
the  power  to  take  land  "for  purpose  of  religious 
worship."  However  this  may  be,  there  can  be  no  doubt 
but  that  a  statute  conferring  qtmsi  corporate  capacity, 
upon  such  an  unincorporated  body,  to  take  land  for 
purposes  of  public  worship,  cannot,  by  the  most  liberal 
construction,  be  so  extended  as  to  confer  power  to  take 
personal  property.  The  reason  for  conferring  power 
to  take  the  one  kind  of  property  may  operate  as  strong- 
ly in  favor  of  the  grant  of  power  to  take  another  sort 
of  property;  but  such  reasons  should  be  addressed  to 
the  legislative  authority,  and  not  to  the  judiciary, 
whose  duty  is  limited  to  the  construction  of  the  law, 
as  enacted  by  the  legislative  department  of  govern- 
ment That  this  capacity  to  take  land  does  not  include 
capacity  to  take  a  bequest  of  personalty  was  expressly 
decided,  and  a  bequest  of  a  library  to  such  an  unin- 
cori)orated  religious  body  was  held  void.  Reeves  v. 
Reeves,  5  Lea,  644. 
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The  case  of  ffeiskell  t.  Chickasaw  Lodge  is  not  in  con- 
flict with  Reeves  v.  Reeves.  Subordinate  Lodges  of  Odd- 
Fellows  were  by  the  act  of  18i7  empowered  to  take 
both  realty  and  perswialty,  not  exceeding  (10,000  in 
ralne.  We  held  that,  while  this  power  did  not  consti- 
tute them  corporations,  it  did  clothe  them  with  the 
qualified  power  of  taking  property  as  if  a  corporation, 
for  any  purpose  germane  to  the  objects  of  their  exist- 
ence,    ihld.  87  Tenn.  685, 11  S.  W.  Rep.  826. 

It  is  next  insisted  that,  by  construction,  the  executor 
is  constituted  a  trustee  to  take  and  hold  these  bonds, 
and  pay  over  the  interest  to  these  churches.  The  role 
is  well  settled  that  if  the  devise  be  to  a  trustee,  to  be 
managed  and  controlled  by  him  for  a  definite  and  law- 
ful charitable  use,  the  gift  will  be  valid,  though  there 
be  no  person  in  being  capable  of  suing  for  the  enforce- 
ment of  the  trust  Dickson  v.  Montgomery,  1  Swan  366; 
Cobb  V.  Denton,  6  Baxt  235. 

We  are  of  opinion  that  under  no  rule  of  construction 
can  this  bequest  be  held  to  constitute  the  executor  a 
trustee  to  hold  these  bonds,  and  collect  and  pay  over 
the  interest  to  these  churches.  The  bequest  is  direct 
to  the  churches  and  not  to  the  executor  in  trust  for 
them.  Owning  registered  bonds,  her  pturpose  was  that 
the  bonds  given  should  be  hrfd  by  the  church,  and 
the  interest  only  used  by  them.  But  it  is  insisted  that 
a  Ctourt  of  Equity  will  not  suffer  a  valid  ti-ust  to  fail 
for  the  want  of  a  trustee,  and  that  this  trust  should 
be  saved  by  an  appointment  now  made.  This  is  not 
such  a  definite  trust  as  could  be  executed  by  and 
through  the  Chancery  Court.  Such  a  trust  would  fail 
if  the  executor  had  been  expressly  appointed  and 
named  as  trustee,  for  the  reason  that  the  direction  as 
to  the  application  and  use  of  the  income  is  too  vague 
and  indefinite.  The  executor  would  discharge  his  duty 
when  he  paid  over  the  inter^t  to  the  officers  or  mem- 
bers of  this  church,  No  direction  is  given  by  which 
he  may  see  to  its  application  and  administration. 
Whether  it  should  be  applied  to  charity,  to  the  em- 
ployment of  a  minister,  to  the  erection  or  maintenance 
of  the  church  building,  or  be  distributed  among  the 


Goo<^lc 


473  A^lIERICAN    PROBATE   BEPORTg. 

members  of  the  church,  wotild  depend  upon  the  wfll 
of  the  church  members  when  received.  Having  no 
corporate  capacity,  there  would  be  no  responsibDity, 
and  there  could  be  no  supervision  of  the  use  of  the 
cliarity  by  the  trustee,  or  by  the  Chancery  Court 
Capacity  in  the  chiu%h  to  t^e  and  administer  the 
annual  interest  upon  this  bequest,  would  imply  capac- 
ity to  take  and  hold  and  administer  the  principal 
itself.  When  the  cliarity  is  so  indefinite,  and  the  bene- 
ficlai7  is  incapable  of  taking,  the  bequest  ouiat  fail,  al- 
though the  fund  be  given  to  a  trustee.  In  the  Beeves 
case  a  similar  question  arose.  By  the  third  clause  of 
the  wUl  there  construed,  certain  shares  of  stock  were 
given  by  the  testator  to  be  held  by  his  wife,  "  as  agent 
for  the  Christian  Church  of  the  United  States  of  Amer- 
ica," with  directions  that  she  should  pay  over  the  pro- 
ceeds or  income  "to  an  authorized  trustee  to  be  ap- 
pointed by  said  church,  and  my  direction  and  request 
to  said  trustee  as  aforesaid  is  that  such  funds  be  used 
in  a  manner  best  to  promote  the  general  interest  of 
said  church."  The  church  thus  made  the  beneficiary 
being  an  unincorporated  body,  this  bequest,  though 
made  to  a  trustee  for  its  use,  was  held  void,  because 
indefinite,  and  therefore  incapable  of  supervision  by 
the  trustee  or  the  Chancery  Court     5  Lea,  650,  651. 

In  the  case  of  Dickson  v.  Montgomery,  the  devise  was 
to  the  treasurer  of  Clark  Ersklne  Coll^^  and  his  suc- 
cessors in  office,  in  trust,  one  part  of  the  interest  for 
the  endowment  of  the  college,  and  the  remainder  for 
certain  definite  religious  uses,  under  the  direction  of 
the  "  Associate  Reformed  Synod  of  the  South."  These 
bequests  were  saved,  because  both  the  college  and  the 
synod  were  incorporated  bodies.    1  Swan.  348. 

In  Cobb  V.  Denton  there  was  a  devise  of  lands  for  the 
b«iefit  of  PViendship  Church,  an  unincorporated  re- 
ligious association.  This  devise  was  held  valid  be- 
cause the  executors  were  expressly  required  to  take 
and  hold  the  land  in  trust,  to  apply  the  rent  in  the  em- 
ployment and  payment  "of  a  competent  minister  for 
said  church."  The  object  of  the  charity  being  express- 
ly defined,  and  the  executors  being  constituted  trustees 
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to  hold  the  property  in  trust  for  this  specific  object,  the 
dcTise  waa  held  to  be  good. 

In  the  case  of  The  State  v.  Smith,  where  the  will  of 
Bolton  was  construed,  a  devise  to  the  County  Judge 
of  Shelby  County,  in  trust,  the  interest  to  be  applied 
to  the  education  of  the  poor  white  children  of  the  first 
district  of  that  county,  was  sustalued,  because  the  edu- 
cation of  the  poor  children  of  a  particular  district  was 
a  definite,  charitable  object,  and,  as  such,  capable  of 
"being  administered  by  the  trustee  and  supervised  by 
the  Chancery  Court  16  Lea,  662. 

A  bequeet  to  an  unincorporated,  r^igious,  local  asso- 
ciation, without  defining  how  such  bequest  is  to  be  ap- 
plied, would  not  be  saved,  evea  if  to  a  truatee,  the  in- 
come to  be  paid  over  to  such  church.  Such  a  charity 
is  too  indefinite  and  the  beneficiary  being  incapable  of 
suing,  the  bequest  must  faiL 

Under  the  w^l-settled  nil^  as  repeatedly  announced 
"by  this  Court,  we  are  reluctantly  constrained  to  affirm 
the  decree  of  the  Chancellor  holding  these  bequests 
void. 


BMrm  vs.  Tdtt. 

(127  renoBf IvanlA  State.  Ml.) 

Ejectment — ^EvtDBNCE. 


In  ejectment,  where  defendant  claims  under  tUe  provlalon  of  a,  will 
of  a  lirtng  pereon  that  he  ahaU  have  immediate  poeseaalon  of  the 
prepare  aa  oonditkw  that  he  will  take  testatflx  to  Ure  with  him, 
and  support  ber  aa  one  of  his  own  family,  evidence  Is  admissible 
to  show  that  he  took  possraRlon  mider  Uie  will,  and  still  retains 
pomessloa,  that  testatrix  lived  with  him  for  a  long  time,  and  that 
ilefendant  performed  all  his  part  of  the  contract;  as  In  that  case 
he  conld  not  be  deprived  of  poBseeslon,  thongh  audi  oootra^t  Is 
contained  In  a  testamentary  paper. 

Error  to  Court  of  Common  Pleas,  Fayette  County. 
Ejectment  by  Belford  J.  Tuit  against  Laura  E.  Smith, 
who  wan  in  possession  of  the  property  claiming  undCT 
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the  will  of  Sarah  Smith,  who  was  living  at  the  time  of 
the  trial.  A  verdict  was  directed  for  plaintlfF,  and  de* 
fendant  brings  error. 

Edward  CampbeU  and  Howell  &  Reppert,  for  plaintiff 
in  error. 

A.  D.  Boyd  and  Morrow  &  Hertzog,  for  defendant  in 
error. 

Green,  J.  By  the  terms  of  the  paper  called  the  "  last 
will  and  testament  of  Sarah  Smith,  she  devises  all  her 
estate,  real  and  personal,  to  Laura  E.  ftnith,"  and  ex- 
pressly states  that  she  does  so  for  the  kindness  and  care- 
towards  her  in  sickness  and  in  health,  "  and  care  dur- 
ing all  my  natural  life."  She  adds  that  it  is  her  desire- 
that  Smith  shall  have  possession  of  the  house  on  No- 
vember 1, 1884,  and  take  her  with  him,  and  take  care 
of  her  as  one  of  his  own  family.  Without  anything 
more,  and  without  possession  of  the  property  on  the 
part  of  Smith,  and  performance  by  him  of  the  acts 
mentioned  in  the  will  to  be  done  by  him,  the  paper  in 
question  could  not  be  regarded  as  anything  more  than 
a  will,  revocable  at  the  mere  pleasure  of  the  testator. 
But  the  offer  of  parol  proof  introduces  other  facts  into 
the  case,  and,  as  these  were  rejected  by  the  court  below, 
they  must  be  regarded  as  true  for  the  purposes  of  this 
case.  These  facts  were  that  the  defendant,  the  devisee 
named  in  the  will,  took  possession  of  the  house  and 
land  in  dispute  under  the  will,  and  in  pursuance  of  it» 
and  that  he  was  still  there  at  the  time  of  the  trial ;  that 
the  testatrix,  Sarah  Smith,  moved  into  the  premises 
with  the  devisee  in  pursuance  of  the  intention  stated  in 
the  will,  and  there  remained  for  a  long  time;  and  that 
the  defendant  at  all  times  performed  his  part  of  the 
agreement  indicated  in  the  paper. 

The  offer  should  have  been  somewhat  more  specific, 
and  stated  the  acts  which  the  defendant  did  in  per- 
formance of  his  part  of  the  agreement,  but  as  it  does 
allege  an  actual  performance  it  should  be  regarded  as 
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made  in  good  faith,  and  therefore  as  fairly  raising  the 
qneation  for  consideration.  Viewed  in  that  light,  the 
question  is,  what  effect  is  produced  upon  the  testamen- 
tary paper  if  the  facts  offered  to  be  proved  are  trueT 
It  has  long  been  held  that  such  a  case  is  not  effected 
by  the  statute  of  frauds,  because  the  terms  of  the  agree- 
ment are  put  in  writing,  to  wit,  the  will,  and  this  is 
a  sufficient  compliance  with  the  requirements  of  the 
statute.  Brinker  v.  BrinJeer,  7  Pa.  St.  53.  The  circum- 
stance that  it  is  not  to  take  effect  finally  until  after  the 
testator's  death  will  not  prevent  a  specific  performance 
during  the  life  of  the  testator,  if  he  has  put  the  other 
party  to  the  agreement  in  possession  of  the  land.  This 
was  held  in  McCue  v.  Johnston,  25  Pa.  St.  306,  where  the 
decree  was  only  refused  because  there  was  no  provision 
for  possession  during  the  life  of  the  devisor  in  either 
the  will  or  written  contract,  and  no  sufficient  proof  of 
a  verbal  contract  for  such  possession.  But  in  Johnston 
V.  McCue,  34  Pa.  St.  180,  the  same  will  and  agreement 
were  enforced  in  favor  of  the  first  devisee  against  de- 
visees by  a  subsequent  will,  on  the  ground  that  the 
first  will  and  agreement  must  be  treated  as  an  executed 
contract  which  the  devisor  was  not  at  liberty  to  disre- 
gard. It  is  true,  in  that  case  the  stipulation  of  the 
devisee  was  expressed  in  a  written  paper,  but  the  de- 
cision of  the  question  as  to  how  the  will  was  to  be  re- 
garded was  not  put  upon  that  ground;  and  in  Brinker 
V.  Brinker  the  devisee's  part  of  the  contract  was  in 
parol,  but  he  was  nevertheless  held  entitled  to  treat 
the  will  was  a  contract,  and  not  as  a  will,  and  to  have 
specific  performance.  It  is.  true  that  this  was  before 
our  statute  of  frauds  was  passed,  hut  the  will  was  held 
to  be  a  suflBcient  writing  to  take  the  case  out  of  the 
statute  in  any  event.  In  McCue  t.  Johnston,  mipra,  the 
court  said:  "In  point  of  fact,  so  far  as  the  instrument 
•  by  which  the  conveyance  is  to  take  place  is  involved, 
it  is  an  executed  contract  on  condition,  to  take  effect 
at  the  time  specified.  A  devise  transfers  the  legal  ^- 
tate,  and  not  an  equity  to  he  perfected  by  another 
Instrument.    It  is  the  same  as  if  a  deed  had  been  exe- 
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cuted  to  take  effect  in  futuro  only  that  the  conunon  law 
incident  of  a  feoffment  forbids  the  freehold  remaining 
in  abeyance,  and  a  resort  must  therefore  be  had  to  a 
deTise  or  a  conveyance  under  the  statute  of  uses." 

It  is  clear,  therefore,  upon  all  the  authorities,  that 
the  testamentary  character  of  the  testator's  agreement 
is  not  a  bar  to  relief  as  upon  an  executed  contract  The 
difflciilty  in  regard  to  possession  by  the  devisee  during 
the  lifetime  of  the  devisor  is  removed  in  the  present 
case  by  the  fact  that  the  will  itself  provides  for  a 
present  possession  to  bepu  the  day  aft^  the  will  was 
executed.  Now,  the  offer  of  proof  was  that  such  pos- 
session was  actually  taken  1^  the  devisee,  and  that  he 
literally  complied  with  the  terms  of  the  will  by  takii^ 
the  devisor  in  with  him,  and  keeping  her  there  a  long 
time,  and  that  he  performed  all  of  his  part  of  the  con- 
tract, and  is  still  in  possession.  The  only  practical 
question  then  is,  can  he  be  deprived  of  his  possession 
because  the  contract  is  contained  in  a  testament- 
ary paper?  Certainly  not,  if  for  no  other  reason, 
because  depriving  him  of  his  possearion  would  dis- 
able him  from  the  further  perfonnance  of  his  con- 
tract, for  which  purpose  his  possession  is  india- 
pensabte  according  to  the  terms  of  the  wiU  itself. 

We  think,  therefore,  the  learned  court  bMow  was  in 
error  in  rejecting  the  offer  of  proof  by  the  d^endant 

Judgment  reversed,  and  new  venire  awarded. 

See  aiao,  Tnitv.  Smith,  Mtfro,  488. 


Forney  vs.  Bemky. 

(77  Iowa,  649.) 

Trusts — CoNSTBUcnoN, 

An  InBtramMit  b^  which  certain  personalty  Is  transferred  to  oae  ta 
trnst,  to  per  the  income  and  profits  arlBlnj;  from  It  to  the  KniAof 
during  ber  life,  and  directing  that  money  ccmlns  Into  the  bands  tt 
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llie  gnntee  1>7  Tirtoe  of  fb»  trost  sbaU  be  Inveated  In  real  eetMe  des- 
ignated by  Qie  grantor,  and  tbat  after  bcr  death  the  grantee  shall 
(U«trlbute  among  her  children  all  of  said  property,  doe«  not  con- 
stitute a  gift  inter  vivos,  nor  Is  tt  a  t«tamentary  dlspoeitloii,  but  Is 
a  deed  of  tnirt  operating  ¥«  praienti. 

Appeal  from  District  Coart,  Des  Moines  County; 
Chas.  M.  Phelps,  Judge.  Action  of  r^levin  to  recovep 
the  possession  of  certain  promissory  notes.  Plaintiff 
shows  ia  his  petition  that  he  is  entitled  to  the  posses- 
sion of  the  notes  as  the  administrator  of  J.  Ellouisa 
Forney,  deceased,  and  sets  up  the  groands  upon  which 
defendant  bases  his  claim  to  the  possession  of  the  prop- 
erty. A  demurrer  to  plaintitTs  petition  was  overruled, 
and,  defendant  refusing  to  further  plead,  judgment  was 
rendered  against  him,  and  he  appeals  to  this  court. 

Power  &  HMton,  for  appellant. 

P.  Henry  Smythe  &  Son,  for  appdlee. 

Beck,  J.  1.  The  petition  allies  that  the  notes  in 
controversy  were  the  property  of  plaintiff's  intestate, 
and  that  defendant  claims  to  hold  them  under  a  convey- 
ance which  is  in  the  following  language :  "  For  and  in  con- 
sideration of  the  sum  of  one  (f  1)  dollar,  and  the 
further  consideration  of  the  p^formance  and  race- 
cutioQ  of  the  trust  hereinafter  referred  to  by  the 
grantee  and  assignee  hereinafter  named,  I,  Jane 
E.  Forney  of  Burlington,  Des  Moines  county,  and 
state  of  Iowa,  hereby  sell,  assign,  transfer,  and  con- 
vey unto  John  T.  Kem^,  of  the  same  city,  coun- 
ty and  state,  certain  notes,  accounts,  and  person- 
td  property,  a  full,  correct  schedule  of  which  is  at- 
tached hereto,  and  made  a  part  hereof,  marked  'Exhibit 
A.'  Baid  assignment  and  transfer,  however,  is  in  trust 
for  the  following  purposes,  viz.:  Said  John  T.  Kem^ 
shall  hold  said  property,  and,  after  deducting  from  the 
Interest,  rents,  income,  and  profit  thereof  any  expenses 
attending  the  execution  of  this  trust,  shall  at  least  semi- 
annually pay  to  me  all  the  interest,  rent,  income,  and 
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profit  ariBii^  from  the  property  hereby'  assigned,  such 
payments  to  be  made  for  and  during  my  natural  life.  It 
is  further  agreed  and  understood  that  aaid  trustee  shall 
use  any  money  which  may  come  into  his  liands  by  virtue 
of  thia  trust  for  the  purchase  of  any  real  estate  desig- 
nated by  me;  and,  if  real  estate  is  so  purchased,  the  ti- 
tle to  the  same  shall  be  iaikea  in  the  name  of  said  trus- 
tee, to  be  held  by  him  upon  the  same  terms  and  condi- 
tions as  the  above-mentioned  personal  property,  and  at 
my  death  all  of  said  property,  of  whatever  kind  and  char- 
acter, shall  be  distributed  among  the  parties  hereinafter 
named  as  hereinafter  provided;  and,  for  the  purpose  of 
making  such  distribution,  said  trustee  is  authorized  to 
sell  any  real  estate  so  acquired  by  him  upon  such  terms 
as  in  his  judgment  may  be  for  the  best  interest  of  the 
beneficiaries  under  this  trust,  and  to  execute  good  and 
sufficient  conveyances  therefor,  and  shall  loan,  upon 
good  and  sufficient  security,  any  money  comii^  into  his 
hands  by  reason  of  this  trust.  As  soon  after  my  de- 
cease as  can  be  done  without  prejudice  to  the  trust 
fund,  aaid  trustee  shall  distribute  said  money,  and  the 
proceeds  arising  from  any  real  estate  which  he  may 
have  acquired  as  herein  provided,  among  my  children 
and  the  heirs  of  my  deceased  son,  in  equal  sharra,  viz.: 
One-seventh  {1-7)  of  said  property,  or  the  proceeds  aris- 
ing from  the  sale  thereof,  shall  be  paid  to  each  of  my 
following-named  sons:  Bamuel  Kelley,  Isaac  Kelley, 
Alexander  Kelley,  Joseph  Kdley,  Otis  Kelley,  and  one- 
seventh  (1-7)  shall  be  paid  to  my  daughter,  Mrs.,  Eliza 
Wright,  and  one-seventh  (1-7)  thereof  shall  be  paid  to 
the  children  of  my  deceased  son,  David  Kelley,  viz,  Lee 
Kelley,  Willis  Kelley,  and  Daniel  Kelley." 

Plaintiff  alleges  in  the  petition  that  the  conveyance 
is  without  consideration  and  void,  being  of  a  testament- 
ary character,  and  not  executed  as  required  by  law. 
The  defendant  demurred  to  the  petition  on  the  ground 
that  the  conveyance  set  out  in  the  petition  is  a  valid  and 
binding  instrument.  The  demurrer  was  overruled,  and, 
defendant  refusing  to  further  plead,  judgment  was  ren- 
dered against  him. 
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2.  The  determinatioii  of  tliia  case  tnras  upon  the  va- 
lidity and  sufficiency  of  the  conv^ance  of  the  prop- 
erty in  controversy  by  plaintifTB  intestate.  Plain 
tiff  insists  that  it  is  invalid  because  it  is  a  tes- 
tamentary  instrument,  and,  not  being  executed  and 
proved  as  required  by  law,  is  therefore  void.  II 
cannot  be  doubted  that  one  owning  property,  real 
or  personal,  may  transfer  and  convey  it  to  a  trustee, 
to  be  held  for  h^  own  benefit  or  for  other  beneficiaries. 
The  terms  of  the  trost  may  be  snch  as  are  not  forbidden 
by  the  law.  The  instroment  in  question  in  this  case 
upon  its  face  is  a  conveyance  in  trust  for  the  ben^t  of 
the  grantor  and  others,  who  are  the  beneficiaries  named 
upon  its  face. 

3.  Bat  plaintifTs  counsel  insists  that  it  witnesses  a 
gift  inter  i-ivos,  and  as  such  is  not  valid,  for  the  reason 
that  it  is  testamentary  in  its  character.  It  is  plain 
the  conveyance  is  not  a  gift  inter  vivos.  The  grantor 
herself  is  named  as  the  first  beneficiary,  retaining  the 
power  to  direct  the  investment  of  funds  arising  from 
the  property.  The  other  beneflciariea  can,  under  the 
instrument,  receive  no  benefits  from  the  property  until 
after  the  death  of  the  grantor.  Nothing  further  need 
be  said  in  order  to  refute  utterly  plaintifPs  position, 
that  the  instrument  witnesses  a  01t  inter  vivos. 

4.  Is  the  instrument  a  conveyance,  operating  in  pra- 
eenti,  or  is  it  testamentary  in  its  character,  taking  effect 
and  operating  after  the  death  of  the  grantor?  The  lan- 
guage of  the  instrument  itself  plainly  and  foreibly  an- 
swers this  question.  It  transfers  the  property  to  de- 
fendant, to  be  held  in  trust,  as  prescribed  by  the  terms 
of  the  instrnment  The  property  under  the  instrument 
passes  to  defendant,  who  takes  it  as  a  trustee,  and  holds 
it  subject  to  the  terms  of  the  trust.  The  title  passes  to 
defendant  in  praaenti.  It  does  not  await  the  death  of 
the  grantor.  She  lost  ownership  and  control  of  the 
property  by  the  execntion  of  the  deed,  while,  under  the 
law  of  trusts,  she  fixed  by  the  terms  of  the  conveyance  its 
future  disposition.  There  it  nothing  in  the  conveyance, 
or  the  facts  connected  with  it,  suggesting  an  idea  of  a 
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fnture  power  of  disposttion  retained  by  the  grantor. 
She  could  not  revoke  the  grant,  nor  in  ai^  waj;  change 
its  terms  and  conditions.  It  is  not  in  anj  sense  a  te6ta> 
ment,  nor  does  it  witness  a  gift  inter  vivos. 

5.  Counsel  on  both  sides  tiave  cited  many  cases.  We 
think  they  do  not  differ  as  to  the  rules  of  the  law  deter* 
mining  the  effect  of  a  testamentary  writing,  of  a  valid 
conveyance  in  trust,  or  of  an  instrument  witnessing  a 
gift  inter  vivos.  Their  contention  relates  to  the  cliarac- 
ter  of  the  instrument  before  as,  whether  it  be  one  or 
another  of  the  characters  named.  Now  the  cases 
cited  by  counsel  for  plaintiff  fail  to  support  the  posi- 
tion  that  the  instrument  in  question  is  not  a  deed  of 
trust,  operating  in  prasaenti,  and  is  a  testamentary  writ- 
ing, or  witnesses  a  gift  inter  vivos.  We  do  not  feel 
called  upon  to  discuss  these  cases,  pointing  out  where 
they  faU  to  support  counad'a  position.  Indeed,  we 
think  the  cases  do  not  at  all  taid  in  that  direction.  It 
will  be  readily  seen  that  we  cannot  expect  to  find  cases 
which  wonld  hold  that  a  deed  of  trust  in  the  language 
of  the  one  before  us  is  not  a  deed,  hut  a  testamoitaTy 
writing.  The  instrument,  in  form  and  effect,  is  an  ab- 
solute and  direct  conveyance  of  the  property  in  contro- 
versy to  defendant,  in  trust  for  uses  ef>ecifled  therein. 
Surely  it  cannot  be  said  that  the  instrument  witnesses 
a  gift  inter  vivos,  or  is  testamentary  in  character,  for 
the  reason  that  the  grantor  is  a  beneficiary  during  her 
life,  and  her  heirs  or  children  become  beneficiaries  after 
her  death.  His  presenta  the  very  gist  of  the  case.  We 
cannot  be  expected  to  cite  and  discuss  cases  upon  the  A 
B  C  principles  of  the  law  involved  in  the  simple  focts 
of  this  case. 

The  judgmait  of  the  district  coort  is  revereed. 
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Enebebg  fa.  Carter. 

(98  Missouri,  G47.) 

Conversion — Jxtogmenty-Lien. 

Teetator.  bj  his  will,  declared  tbat,  after  tbe  e&OetacHon  of  certain 
devlsea  and  bequests,  "  I  desire  the  remainder  of  my  estate  to  be 
equally  divided  Iietween  my  eliildren,"  namlDg  them.  "  I  de^re 
that  my  executor  will  dlapoee  of  all  my  real  estate  as  soon  as  it  can 
be  done  TriUiout  loea  to  my  estate."  Meld,  that  the  will  did  not 
operate  by  its  own  force  to  convert  the  land  Into  money,  bo  as  to 
place  It  Iteyond  the  lien  of  a,  Judtnnent  recovered  BKainst  one  of  the 
'  children  before  the  sole  by  the  executor,  which  lien,  by  Rev.  St. 
Mo.  1879,  II  2354,  2730,  2731,  276T,  attaches  to  any  interest  of  the 
debtor  in  land,  whether  legal  or  equitable. 

Appeal  from  the  circuit  court,  Jackson  comity; 
Turner  A.  Gili>,  J.  Action  "by  John  P.  Eneberg- 
against  John  L.  Carter  and  others,  to  set  aside  certain 
coDveyances.  Judgment  for  plaintiff,  and  defendants 
appeal. 

Charles  W.  Freeman  and  Karnes  &  KrautAof,  for  ap- 
pellants. 

James  T.  Clayton  and  Johnston  &  Lucas,  for  respond- 
ent. 

Sherwood,  J.  The  clauses  of  the  will  which  form. 
the  basis  of  the  present  contention  read  this  way: 

"7.  After  all  the  d'  ises  and  bequests  above  pro- 
vided for  have  been  satiijfled,  I  desire  the  remainder  of 
my  estate  to  be  equally  divided  between  my  child- 
ren, Mary  D.  Carter,  Marion  Alexander,  Annie  K.  Car- 
ter, Elizabeth  C.  Webb,  and  John  L.  darter. 

"9.  I  hereby  appoint  Jesse  P.  Alexander,  of  Jack- 
son comity,  executor  of  my  estate.  I  desire  that  my 
executor  will  dispose  of  all  my  real  estate  as  soon  as  it 
can  be  done  without  loss  to  my  estate." 

The  testator  died  in  1875.  On  the  2nd  day  of  March, 
1882,  a  judgment  in  favor  of  the  Kansas  City  Lumber 
Company  was  rendered  against  John  L.  Carter  for 
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five  hundred  and  odd  dollars,  on  wbich  judgment  ex- 
ecution was  issued  to  the  sheriff  on  the  27th  daj  of 
Pebmaiy,  1883,  and  hie  levy  of  the  execution 
resulted  on  the  7th  day  of  April,  1883,  in  a  sale  of 
Carter's  right,  title,  and  interest  in  certain  lots  in  the 
City  of  Kansas,  plaintiff,  being  the  purchaser,  and  re- 
ceiving a  sheriff's  deed  on  the  date  last  mentioned, 
placed  the  same  on  record.  Carter,  on  the  5th  day  of 
January,  1883,  conveyed  or  attempted  to  convey,  his 
interest,  being  an  undivided  one-fifth  in  the  land  in 
controversy,  to  said  Alexander.  The  petition  chaises 
that  this  conveyance,  as  well  as  other  mesne  convey- 
ances made  and  participated  in  by  the  defendants, 
vFere  fraudulently  made  with  a  view  to  evade  the  col- 
lection of  the  judgment  aforesaid;  that  there  was  no 
consideration  for  any  of  said  conv^ances;  and  asked 
that,  so  far  as  concerns  Carter's  undivided  one-fifth 
interest  in  the  land,  said  conveyances  be  set  aside  and  for 
naught  held.  Upon  hearing  the  testimony  the  court 
granted  the  prayer  of  the  petition,  and  decreed  accord- 
ingly; hence  this  appeal. 

As  seen  from  the  premises,  the  heart  of  this  cause 
is  involved  in  the  question:  Had  Carter,  the  devisee, 
auch  an  interest  in  the  land  that  the  lien  of  the  judg- 
ment could  operate  thereon?  Under  our  statutory  pro- 
Tisions,  all  interests  of  a  debtor  in  land,  whether  legal 
or  equitable,  are  bound  by  the  Hen  of  a  judgment  ren- 
dered in  the  same  county,  and  consequently  are  sub- 
ject to  sale  under  an  execution  issuing  upon  such  judg- 
ment Rev.  St.  1879,  |§  3354,  2730,  2731,  2767;  8iai- 
tery  v.  Jones,  96  Mo.  216,  8  S.  W.  Rep.  554.  So  that  it 
may  be  safely  affirmed  that  it  is  a  general  rule — a  rule 
almost  without  exception — that  the  interests  of  a  de- 
fendant debtor  in  land  are  never  beyond  the  reach  of 
an  execution. 

Taking  this  as  the  predicate  for  investigation,  the 
inquiry  arises:  Do  the  circumstances  already  detailed 
exempt  the  case  of  the  defendant  Carter  from  the  opera- 
tion of  the  general  rule?  The  claim  is  made  by  coun- 
sel for  the  defendants  that  the  clause  of  the  will  op- 
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«rated  as  an  equitable  coDversion  of  the  land  covered 
l>7  it,  and  that  such  conversion  was  of  even  date  with 
that  of  the  death  of  the  testator. 

1.  If  this  be  true,  then  the  rendition  of  the  judg- 
ment created  no  Hen,'  and  the  plaintiff  took  nothing 
by  the  sheriffs  sale  and  its  accompanying  incidents. 
Freem.  Ez'ns,  (2  Ed.)  §  183,  and  cases  cited.  Taking 
it  for  granted  that  the  words  employed  by  the  tes- 
tator in  the  ninth  clause  of  his  will  were  of  such  a  na- 
ture as  to  authorize  the  land  to  be  converted  into 
money,  and  the  money  thus  raised  to  be  distributed 
among  the  five  residuary  legatees  or  devisees,  (as  to 
which  concession  see  3  Pom.  Eq.  Jur.  §  §  1159,  ;L160, 
and  cases  cited);  and  conceding,  further,  that,  if  a  con- 
version of  the  land  into  money  took  place,  it  occurred 
upon  the  death  of  the  testator,  (Id.  §  1162,  and  cases 
cited;  Fletcher  v.  Ashbumer,  1  White  &  T.  Lead.  Cas. 
Eq.,  (4th  Amer.  Ed.,)  1159,  and  cas^  cited;)  and  con- 
ce^g  that  the  power  conferred  by  the  ninth  clause 
of  the  will  upon  Alexander  was  something  more  than 
a  mere  naked  power — ^was  a  trust  of  such  a  character 
that  it  would  be  recognized  and  enforced  by  a  court 
of  equity — conceding  all  these  things,  I  say,  the  ques- 
tion still  recurs:  Did  the  clause  of  the  will  in  contro- 
Tersy  operate  by  its  own  force,  and  without  action  on 
the  part  of  the  executor,  to  convert  the  land  into 
money,  and  thus  place  it  beyond  the  lien  of  the  judg- 
ment and  the  execution  issued  to  enforce  it?  I  am 
not  of  the  opinion  it  did,  and  for  these  reasons:  "It 
is  a  well-known  maxim  that  an  heir  at  law  can  only 
be  disinherited  by  express  devise  or  necessary  implica- 
tion, and  that  implication  is  defined  to  be  such  a  strong 
probability  that  an  intention  to  the  contrary  cannot 
be  supposed."  2  Pow.  Dev.  199.  And  his  title  can- 
not be  defeated  unless  there  was  a  disposition  of  the 
subject  to  some  other  person  capaWe  of  taking.  2 
Fonbl.  Eq.  51;  Hahergham  v.  Yincent,  2  Ves,  Jr.  224; 
Pitkering  v.  l/rrd  Stamford,  3  Ves.  493. 

In  the  present  case  there  was  certainly  no  express 
devise  in  fee  to  the  executor,  nor  are  there  any  such 
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words  in  the  will  aa  to  raise  a  fee  in  him  by  force  of  a 
strong  implication.  Therefore  the  feeTemained  in  the- 
heire  at  law,  both  by  the  derise  to  them,  as  well  as  by 
the  statute  of  descents,  until  it  should  be  dirested  by 
a  sale  by  the  executor  under  the  terms  of  the  will, 
.  and  until  such  sale  no  couTersion  could  occur.  Oreeii- 
oiif/h  r.  Welks,  10  Cush.  571;  Co.  Litt.  236a;  Wamfford 
V.  Thompson,  3  Ves.  513;  Hilton  v.  Kenimrlhy,  3  East, 
553;  fichauher  v.  Jackson,  2  Wend,  13;  Lancaster  t. 
Thornton,  2  Burrows;  1028;  Botrman  v.  Matthews,  For- 
rest, 163;  1  Pow.  Dev.  233;  B&idle  t.  Beadk,  2  McCrary, 
586,  40  Fed.  Rep.  315;  Compton  v.  McMahan,  19  Mo.  App. 
494;  Crittenden  v.  Fairehild,  41  N.  Y.  289;  1  Pom.  Eq. 
Jur.  §  371. 

I  hare  been  able  to  find  no  case  where  the  doctrine  of 
equitable  conyersion  has  been  so  applied  as  to  cut  out 
and  dominate  the  title  of  the  heir,  except  where  the 
donee  of  the  power  toot  a  fee  by  necessary  and  inevit- 
able implication,  or  where  such  fee  was  in  express 
terms  conferred  upon  such  donee;  otherwise  the  title 
remains  vested  in  the  heirs  until  the  dooee  of  the  power 
actually  exercises  it. 

From  the  forgoing  it  follows  that  the  judgment  lieu 
and  execution  had  something  upon  which  to  operate; 
that  plaintiff  took  a  title;  that  the  present  proceeding 
was  the  proper  one  in  which  to  assert  that  title;  and 
therefore  judgment  affirmed. 

All  concur,  except  Ray,  C.  J.,  absent,  and  Barclay, 
J.,  not  sitting. 

DoTise — Judgment  lien.— In  Rankin  t.  Harper,  23  Uo.  579,  the 
court  said:— 

"  Our  law  aubjecta  all  that  a  man  haa  as  properly  to  the  payment 
of  his  debts,  aod  we  know  <tf  no  reason  why  the  trust  that 
leaultB  to  Min  who  pays  the  purchase  money  •  •  •  •  should  not 
be  allowed  to  result  to  the  debtor  for  the  benefit  ot  his  credltom  so 
aa  to  afford  them  the  speedy  and  easy  remedy  of  an  execution  sale." 
"  If  the  credltoTH  obtain  Judmnentaicalnst  the  debtor  after  the  trans- 
fer, they  acquire  liens  upon  his  property  wherever  the  same  are  given 
by  law,  flCfordlnK  to  the  dates  of  their  respective  Judnuents.  In  the 
same  mamier  precisely  as  if  no  transfer  had  be«i  made,  for  the  trans- 
fer Is  a  nullity  OS  against  them,  and  the  legal,  as  well  as  the  eqult- 
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-nble,  title  remains  In  the  debtor  for  tbe  pnipose  of  BB.tlBiying  hlB 
rtebta." 

Bump  on  Fmodtileat  Conveyanc«e.  Third  Edition,  474.  See,  also 
iacoby'a  App.,  GT  Penn  St  434;  Klauhattan  Co,  t.  Evertam,  0  P&lge, 
45T;  Duncan  t.  Matner,  29  Mo.  368:  Union  Bank  v,  Klaynard,  51  Mo, 
5«;  Durrett  v-  Hulse,  fiT  Mo.  201. 

The  great  case  of  Fletcher  v.  ABhburaer,  1  Bro.  C.  C.  49t;  S.  C. 
White  &ad  Tud.  L.  G.  in  Ba.  (9th  Eng..  Ed.  1886)  968,  Is  the  lead- 
lug  anthorlly  upon  the  matter  of  equitable,  to  the  point  that,  where 
real  estate  la  ordered  to  be  sold,  It  becomes  pereonaltj  and  shall  go 
acconUnglf.  In  the  Judgment  of  Sir  Thomas  Sewell,  N.  K.,  In  this 
«aae  the  equitable  doctrine  of  coostmctlTe  conversion  la  thus  cor- 
lectl;  stated: 

"That  monej  directed  to  be  employed  In  the  purchase  of  land, 
and  land  directed  to  be  sold  and  turned  into  money  are  to  be  coc- 
Mned  as  tMt  spedee  of  pn^iertr  Into  whldi  Qie^  are  directed  to 
be  courerted;  and  this  In  whatever  manner  the  direction  Is  given— 
whether  by  wUl,  by  way  of  contract,  marriage  arttclee,  settlement  or 
-otherwise,  and  whether  the  money  Is  actually  deposited  or  only  cov- 
ttianted  to  be  paid;  whether  the  land  Is  actually  conveyed  or  only 
agreed  to  be  conveyed.  The  owner  of  the  fund  or  the  contmctlng 
parties  may  make  land  money  or  money  land." 

See,  Wbeldale  r.  Partridge,  5  Vce.  396,  where  this  statemait  of 
the  doctrine  la  repeated  and  approved.  See,  also,  2  Seton  on  Decrees, 
(4th  Eng.  Ed.)  810;  Lechmere  t.  Eari  of  OnrUsle,  3  Peer  Wms.  216; 
Scuddemore  t.  Scnddemore,  Prec.  Ch.  543;  Buchannan  y.  Angns,  4 
Macqueen's  H.  L.  Cas.  374:  Baden  v.  Earl  of  Pembrooke,  2  Vem. 
S3;  Wbltwlck  v.  Jcrmyn.  cited  in  the  principal  case  last  dted;  Pul- 
teney  v.  Darlington.  7  Bro.  P.  O.  530;  Fulham  v.  Jones,  cited  in  the 
case  last  cited.  See,  also,  the  very  exhaustive  annotation  of  the  case 
of  Fletcher  v.  Ashbumer  In  1  White  and  Tud.  K  C.  in  Eq.  (6th  Eng. 
Ed.,  1886)  pp.  B76  to  1026. 


Crozier  vs.  Brat. 

a20  New  Yoit,  366.) 

■Construction  of  Wills — Life-Estate — Remainder. 

A  testator  bequeathed  his  pergonal  property  to  his  wife  forever,  and 
devised  to  her  and  his  two  daughters,  In  common,  all  his  realty,  to 
be  occupied  and  disposed  of  by  them  as  they  should  Oilnk  proper. 
By  a  codldl  added  eight  years  afterwards,  and  expreasty  dec1are«) 
to  be  a  part  of  Uie  wUl,  he  directed  that  aD  that  ml^t  remain  ot 
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Uie  pi-opertr  of  bia  wife,  botb  real  and  peraonai,  at  her  decease, 
should  go  ta  B.  Ula  wife  died  before  testator.  Held,  that  teatatoi* 
Inleoded  to  glTe  hla  wife  a  Ufe-eetate  only,  with  remalDder  to  B. 
on  her  death.    Afflnnlng  39  Huo,  121. 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  deny- 
ing a  motion  by  the  plaintiffs  for  a  new  trial,  and  dilut- 
ing judgment  for  the  defendants  .upon  a  verdict  ren- 
dered in  their  favor  at  circuit 

This  was  an  action  of  ejectment,  to  recover  the  pos- 
session of  an  undivided  interest  in  about  180  acres  of 
land  situate  in  the  county  of  Ontario.  The  land 
formerly  belonged  to  one  Luther  Whitney,  who  died, 
seized  thereof,  on  the  19th  of  May,  1878,  leaving 
a  last  will  and  testament  dated  February  13,  1864,  and 
a  codicil  thereto  dated  March  19, 1872.  The  following 
are  the  material  portions  of  said  will:  "After  paying 
my  funeral  chains  and  lawful  debts,  I  give  and  be- 
queath to  my  beloved  wife,  Hannah  L.,  all  personal 
property,  such  as  horses,  cattle,  sheep,  swine,  poultry,, 
farming  tools,  grain,  hay,  books,  and  household  fumi- 
tnre,  forever.  I  give  and  devise  to  my  wife,  and  my 
two  daughters,  T^sey  and  Harriet  P.,  in  common,  all 
my  land  or  real  estate,  to  occupy  and  dispose  of  as  they 
may  think  proper,  provided  that  my  wife  and  daughter 
Tasey  have  a  comfortable  home  in  the  house,  together 
with  all  the  fuel,  fruit  and  other  proceeds  of  the  farm 
to  which  they  will  be  entitled  as  joint  owners :  provided* 
further,  that,  should  my  daughter  Harriet  P.  die  with- 
out leaving  a  child  or  children,  her  share  of  my  estate 
be  equally  shared  by  my  wife  and  daughter  Tasey. 
Further,  the  land  is  devised  as  above,  subject  to  the 
following  legacies,  which  I  direct  my  executors,  here- 
inafter named,  to  pay  at  or  before  the  expiration  of 
four  years  after  the  death  of  myself  and  wife,  but  with- 
out interest:  I  give  and  bequeath  to  my  daughter 
Cornelia  one  thousand  dollars,  but,  in  case  of  her  death 
without  leaving  a  child  or  children,  I  will  it  to  my  wife, 
and  two  daughters,  Tasey  and  Harriet  P.,  unless  Har- 
riet P.  should  die  without  leaving  a  child  or  children^ 
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in  which  case  I  direct  my  executora  to  pay  it  to  my 
wife  and  daughter  Taeey."  The  rest  of  the  will  pro- 
vided for  the  erection  of  a  tombstone,  and  named  the 
executors.  The  codicil,  aaide  from  a  clause  nominating 
a  new  executor  in  the  place  of  one  who  had  died,  is  in 
these  words:  "  Whereas,  I,  Luther  Whitney,  in  Seneca, 
of  the  county  of  Ontario  and  state  of  New  York,  have 
made  my  last  will  and  testament  in  writing,  bearing 
date  the  13th  day  of  February,  A.  D.  1864,  now,  I  do 
by  this  writing,  which  I  hereby  declare  to  be  a  codicil 
to  my  said  will,  and  to  be  taken  as  a  part  thereof:  I 
therefore  will  and  direct  that  all  that  may  remain  of 
the  property  of  my  wife,  Hannah  L.,  both  real  and  per- 
sonal, at  her  decease,  be  made  over  to  and  become  the 
property  of  Qyrue  Bray;  providing  said  C^rua  Bray 
should  decease  before  my  wife,  then  the  property  that 
my  wife  should  leave  at  her  decease  shall  be  received 
by  my  two  daughters,  Tasey  and  Harriet  P.,  and  be- 
come their  property  and  their  heirs."  The  testator, 
who  was  96  years  old  at  the  time  of  his  death,  had  been 
married  twice.  He  left  as  heira-at-l^w  by  his  first  mar- 
riage three  children,  George,  Hannah,  and  Dolly,  and 
one  grandchild,  the  daughter  of  Nathan,  a  deceased 
son.  By  his  second  marriage  he  left  three  daughters, 
Ctonielia,  Taaey  and  Harriet  Cyrus  Bray  married  Har- 
riet, and  for  many  years  lived  with  the  teatator  and 
worked  the  farm.  The  second  wife,  Hannah  L.,  died 
before  the  testator,  and  she  never  had  any  property. 
While  five  of  the  heirs-at-law  united  in  bringing  this 
action,  only  one  appealed  from  the  judgment  in  favor 
of  the  defendants. 

Charles  8.  Baker,  for  appellant. 

Edmn  Hicks,  for  respondents. 

Yann,  J.  The  appellant  claims  that  the  will  gave  an 
estate  in  fee  to  the  wife,  Hannah  L. ;  that  the  devise 
over  to  Cyrus  Bray  by  the  codicil  is  void  on  the  ground 
of  repugnancy;  and  that  by  the  death  of  Hannah  L. 
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before  her  hnsband  the  portion  devised  to  her  lapsed, 
and,  as  there  was  no  residuary  clause,  deseenlled  to  the 
lieirs-at-Iaw  of  the  testator.  The  respondents  claim 
that  the  will  and  codicil  when  construed  together,  show 
that  it  was  the  intention  of  the  testator  that  his  wife 
should  take  a  life-estate  only,  with  the  remainder  over 
to  Cyrus  Bray.  The  position  of  each  is  not  without  the 
support  both  of  reason  and  authority,  and  it  is  not  sur- 
prising that  the  learned  judges  of  the  General  Term  did 
not  unite  in  pronouncing  judgment.  While  no  con- 
struction can  be  given  to  the  will  and  codicil  that  will 
satisfy  all  fair  minds  qualified  to  judge  upon  the  sub- 
ject, we  will  endeavor,  by  a  careful  analysis  of  the  lan- 
gtOige  nsed  by  the  testator,  to  ascertain  what  he  meant 
to  do,  and  then  give  effect  to  his  intention  to  the  ut- 
most extent  permitted  by  well-settled  rules  of  law. 

By  attaching  the  word  "  forever  "  to  the  gift  of  the 
personal  property,  and  by  the  omission  to  use  that  or 
any  word  of  equivalent  meaning  to  the  gift  of  the  realty, 
the  testator  may  have  intended  to  discriminate  between 
the  two  gifts,  by  making  the  one  permanent  and  the 
other  temporary.  The  intention  to  so  discriminate  is 
strengthened  by  the  use  of  the  word  "  occupy  "  in  con- 
nection with  the  devise  of  the  real  estate,  but  it  is 
weakened  by  the  provision  that  the  devisees  may  "  dis- 
pose of  "  the  same  "  as  they  may  think  proper."  Two 
provisos  follow  in  direct  connection,  qualifying  or  lim- 
iting the  gift.  By  the  first  the  testator  directs  that 
his  wife  and  daughter  Tasey  shall  have  a  comfortable 
home  in  the  house.  This  operates  as  a  limitation  upon 
the  gift  to  Harriet,  so  far  as  the  house  is  concerned,  by 
making  it  subject  to  the  right  of  the  other  two  devisees 
to  have  a  home  therein.  Such  limitation  is  obviously 
confined  to  the  lifetime  of  the  wife  and  Tasey,  or  to  the 
period  during  which  they  would  need  or  could  use  the 
house  for  a  home.  The  remainder  of  the  clause,  to 
wit,  "Together  with  all  the  fuel,  fruit,  and  other  pro- 
ceeds of  the  farm  to  which  they  will  be  entitled  as 
joint  ovrners,"  may  be  a  part  of  the  proviso  or  a  part  of 
The  gift.    If  it  is  a  part  of  the  proviso,  it  does  not  ap- 
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pear  to  add  to  or  take  from  the  portion  of  any  devisee, 
as  the  word  "  they "  in  that  case  would  refer  to  the 
wife  and  Tasey,  and  the  phrase  would  simply  confirm 
the  previous  gift  to  them.  If  it  is  a  part  of  the  gift  it- 
self, the  word  "  they  "  refers  to  the  three  devisees;  and, 
while  the  effect  would  be  a  confirmation  of  the  previous 
g:ift  in  part,  by  naming  the  products  of  the  farm,  it 
would  also  suggest  that  such  gift  was  intended  to  be  a 
life  estate.  The  term  "  joint  owners  "  may  refer  to  the 
devisees  in  either  capacity,  as  joint  owners  of  the  fee 
or  of  an  estate  for  life.  By  the  second  proviso  the  tes- 
tator directed  that,  in  case  Harriet  should  die  without 
leaving  any  children,  her  portion  of  the  estate  should 
be  equally  shared  by  the  other  two  devisees.  If  the 
reference  to  Harriet's  share  is  for  convenience  of  des- 
cription merely,  it  throws  but  little  light  upon  the  main 
question;  otherwise  it  would  indicate  that  her  share 
was  a  fee  that  he  desired  to  make  contingent  upon  her 
death  without  living  issue. 

The  land  was  devised  "as  above,"  subject  to  the  pay- 
ment of  certain  legacies  "at  or  before  the  expiration 
of  four  years  after  the  death  of  "  both  the  testator  and 
his  wife,  but  without  interest.  He  evidently  intended 
by  this  clause  to  provide  for  ease  in  the  payment  of  the 
legacies.  While  the  devisees  were  not  directed  to  pay 
them,  the  devise  was  subject  to  the  payment  thereof 
by  the  executors,  who,  for  this  purpose,  were  doubtless 
tnisteea  As  there  is  nothing  in  the  will  indicating  an 
intention  to  give  a  life  estate  to  the  wife,  unless  it  was 
also  the  intention  to  give  a  life  estate  to  each  of  the 
other  devisees,  and  as  the  legacies  were  not  payable 
until  after  the  death  of  the  wife,  it  follows  that,  unless 
the  devise  was  of  the  fee,  her  share  of  the  devise  was 
practially  freed  from  any  share  in  the  payment  of  the 
legacies.  Moreover,  if  the  wife  had  happened  to  be  the 
last  survivor  of  the  three,  it  ia  difficult  to  see  how  pay- 
ment of  the  legacies  could  have  been  enforced  at  all,  un- 
less the  testator  intended  to  give  the  land  fee.  This 
clause,  therefore,  tends  to  support  the  contention  that 
the  devise  was  absolute. 
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The  remaining  clause  of  the  will  has  no  bearing  upon 
the  queation  presented  for  decision,  except  that  the 
gift  over  to  the  wife,  Tasey  and  Harriet  of  the  bequest 
to  Cornelia  in  case  of  her  death  without  issue  surviv- 
ing, and  in  the  event  of  Harriet's  death,  also  without 
issue,  to  the  wife  and  Tasey,  when  the  legacy  was  not 
payaWe  until  after  the  death  of  the  wife,  indicates  a 
want  of  clearness  of  perception  on  the  part  of  the  testa- 
tor, and  prepares  one  who  studies  his  will  to  encounter 
inconsistencies. 

The  codicil  is  expressly  made  a  part  of  the  will,  and 
shows  a  change  of  intention  with  reference  to  the  gift 
to  the  wife.  As  she  had  no  property,  the  expression, 
*'  all  that  may  remain  of  the  property  of  my  wife,"  evi- 
dently refers  to  that  given  her  by  the  will.  If  the  refer- 
ence to  it  as  to  property  vested  in  her  under  the  pro- 
visions of  the  will,  as  in  Van  Home  v.  Campbell  (100 
2f.  Y.  278,  3  N.  E.  Kep.  316,  771),  the  attempted  gift  over 
of  that  belonging  to  another  would  be  void  for  repug- 
nancy, according  to  all  the  authorities.  But  if  it  is 
referred  to  as  the  property  of  the  testator,  and  thus  men- 
tioned for  convenience  of  description  as  in  Xorris  v. 
Bevea  (13  N.  Y.  273,  275),  the  gift  would  include  that 
only  which  belonged  to  himself,  and  would  indicate  one 
of  two  results, — either  a  practical  construction  of  the 
will  as  giving  to  his  wife  a  life  estate  in  the  real,  and. 
the  use  during  life  of  the  personal,  property,  or  an  in- 
tent to  cut  down  the  previous  gift  to  her  by  limiting 
it  in  this  manner.  The  expression  "all  that  may  re- 
main," as  applied  to  the  personal  property,  would  thus, 
refer  to  that  which  had  not  been  used  np,  and,  as  ap- 
plied to  the  realty,  to  that  which  had  not  been  sold  by 
the  vrife  under  the  power  of  sale  indicated  by  the  words 
"  dispose  of  "  in  the  will,  and  "  all  that  may  remain  " 
in  the  codicil.  (Wager  v.  Wager,  96  N.  Y.  164,  170.) 
By  a  proviso,  which  follows  immediately,  he  refers  to 
the  property  that  his  "  wife  should  leave  at  her  de- 
cease;" but  whether  he  alludes  to  it  as  property  that 
would  then  belong  to  his  wife,  or  to  that  which  he  had 
not  yet  disposed  of,  is  open  to  the  same  doubt  as  the 
former  expression  of  similar  import. 
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Wliat  did  the  testator  mean  by  the  will  and  codicil 
taken  together?  For  the  purpoae  of  coDstruction,  they 
should  be  regarded  as  one  instrument,  except  that  the 
making  of  the  codicil  eight  years  after  the  execution  of 
the  will  emphasizes  the  change  of  intention.  {West- 
cott  V.  Cody,  5  Johns.  Ch.  334 ;  WUlet  v.  Sandford,  1  Ves. 
Sr.  186;  Schouler,  Wills,  §§  468,  487;  2  Jarm.  Wills  {6th 
ed.)  840.)  We  think  that  he  intended  to  give  hia  wife 
all  that  she  wanted  to  use  of  the  personal  property,  and 
all  that  she  wanted  to  use  of  one-third  of  the  real  prop- 
erty, and  upon  her  death  the  unused  remainder  of  both 
to  Cyrus  Bray.  His  intention,  as  we  gather  it  from  his 
language,  is  the  same  as  if  he  had  said:  "I  gire  all  my 
personal  property  to  my  wife  and  all  of  my  real  estate 
to  her  and  my  daughters  Tasey  and  Harriet,  to  occupy 
and  dispose  of  as  they  think  proper,  but  so  much  of  my 
wife's  part  as  may  be  left  at  her  death  I  give  to  Cyrus 
Bray."  Clearly,  he  did  not  intend  to  die  intestate  as 
to  the  portion  in  question,  or  that  any  third  person 
should  come  in  between  his  wife  and  Mr.  Bray,  and  take 
any  part  thereof.  He  intended  to  give  that  part  whol- 
ly to  these  two  persons,  and  to  no  one  else.  If  others 
are  allowed  to  share  in  it,  it  will  be  contrary  to  his  pur- 
pose as  expressed  in  the  will.  Such  being  his  inten- 
tion, can  effect  be  givea  to  it?  It  is  not  so  difficult  to 
ascertain  the  substance  of  his  desire  as  it  is  to  discover 
the  method  by  which  he  intended  to  accomplish  it.  If 
he  intended  to  give  one-third  of  the  real  estate  to  his 
wife  absolutely,  and  upon  her  death  the  whole  or  a  part 
of  the  same  property  to  Mr.  Bray,  he  undertook  an  im- 
possibility, and  the  attempt  must  be  held  abortive,  as 
the  latter  gift  would  be  contradictory  of  the  former,  and 
void.  But  a  will  should  not  be  so  read  as  to  contradict 
itself,  if  any  other  reasonable  interpretation  is  possible. 
If  it  is  capable  of  two  constructions,  one  consistent  and 
the  other  inconsistent  with  the  law,  the  former  will  be 
preferred,  as  it  is  presumed  that  the  testator  intended  to 
comply  with  the  law.  If  a  "will  and  codicil  are  plain- 
ly inconsistent,  the  latter  must  control  to  the  extent  ne- 
cessary to  give  it  full  effect,  as  the  presumption  in  such 
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a  case  is  much  stronger  than  iD  the  case  of  a  later  clause 
in  the  same  instrument.  While  a  clear  gift  cannot  be 
cut  down  by  a  doubtful  expression,  still,  where  a  pre-  . 
dominant  purpose  is  apparent,  but  a  doubt  arises  as  to 
the  method  devised  to  effect  that  purpose,  such  a  doubt 
should  be  so  resolved  as  to  accomplish  the  object  of  the 
testator  by  presuming  that  he  intended  a  legal,  and  not 
an  illegal,  method. 

Applying  these  rules  of  interpretation,  which  are 
elementary,  to  the  will  and  codicil  in  question,  and  bear- 
ing in  mind  that  Intention  is  the  absolute  criterion  of 
construction  as  applied  to  wills,  we  are  led  to  the  con- 
clusion, although  with  hesitation  and  difficulty,  that 
the  testator  meant,  by  "all  that  may  remain  of  the 
property  of  my  wife,"  all  that  might  remain  of  the  prop- 
erty that  he  had  provided  for  her  use;  that  he  did  not 
mean  to  give  to  Bray  proi)erty  belonging  to  his  wife,  but 
property  belonging  to  himself;  and  that  he  either  con- 
strued the  will  as  giving  her  a  life  estate,  or  intended  by 
the  expresion  imder  consideration,  in  connection  with 
the  gift  over  to  Bray,  to  effect  that  result.  Otherwise 
the  codicil,  expressing  his  afterthought  and  latest  in- 
tention, most  go  for  naught,  and  that  which  he  intended 
to  give  to  Bray  go  to  those  to  whom  he  intended  to  give 
nothing.  While  the  langiiage  employed  is  not  such  as 
would  be  chosen  by  an  experienced  lawyer  either  to  lim- 
it an  estate,  or  to  allude  to  one  as  already  limited,  an  in- 
accurate use  of  words  cannot  be  allowed  to  defeat  the 
manifest  intention  to  ^ve  to  Bray  what  was  left  upon 
the  wife's  death.  What  could  be  left  for  him  if  all  had 
been  given  to  another?  Yet  something  was  intended  to 
be  left,  either  by  withdrawing  a  part  that  had  been  giv- 
en to  the  wife,  or  by  construing  the  g^ft  to  her  as  not 
constituting  a  fee.  If  he  had  said,  "Whereas,  by  my 
will  I  gave  a  life  estate  to  my  wife  with  power  to  sell, 
now,  by  this  codicil,  I  give  that  which  may  remain  upon 
her  decease  to  Cyrus  Bray,"  his  meaning  would  have 
l«en  plain.  While  in  the  codicil,  as  written,  he  did  not 
expresdy  characterize  the  gift  to  his  wife,  we  think 
that  he  did  so  impliedly,  and  treated  it  as  a  life  estate 
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by  giving  away  the  remainder,  MoreoTer,  the  expres- 
sion "all  that  may  remain,"  by  fair  implication,  indi- 
cates that  he  intended  that  something  should  be  left 
which  he  had  not  given  to  his  vrtte,  and  hence  could 
give  to  another.  By  fixing  upon  the  death  of  his  wife 
as  the  contingency  when  the  gift  to  Bray  should  take 
effect,  he  also  pointed  out  the  nature  of  the  provision 
for  her,  as  he  understood  it  In  fine,  unless  we  mock 
the  aged  testator  by  reading  his  words  as  meaningless 
or  unlawful,  we  must  conclude  that,  by  the  will  and 
codicil  together,  he  intended  to  give  a  life  estate  to  his 
wife  with  power  to  sell,  and  upon  her  death,  the  remain- 
der to  Mr.  Bray. 

We  regard  this  conclusion  as  sustained  by  the  weight 
of  authority,  but  it  must  be  conceded  that  the  decisions 
are  not  uniform.  The  cases  are  so  numerous,  and  the 
language  and  schemes  of  the  wills  considered  therein 
so  varied,  as  to  produce  confusion.  It  is  believed,  how- 
ever, that  they  all  unite  in  the  effort  to  give  the  greatest 
possible  scope  to  the  dying  owner's  wishes,  and  that  an 
apparent  confiict  arises  from  bending  his  words  in  one 
part  of  the  instrument  so  that  they  will  fit  those  used 
in  another  part,  in  order  to  accomplish  this  result. 
When  the  intent  is  ascertained,  it  is  almost  blindly  fol- 
lowed. In  Taggart  v.  Murray  (58  N.  Y.  233,  236),  the 
court  said:  "But  in  the  construction  of  wills  •  •  "  the 
intention  is  to  be  ascertained  by  the  consideration  of 
the  whole  instrument,  and  the  construction  is  not  to  be 
made  upon  a  single  or  isolated  clause  detached  from  its 
relation  to  those  with  which  it  is  associated.  If,  on  a 
comparison  of  the  different  provisions  of  a  will  it  is 
found  to  contain  dispositions  which  are  repugnant  to 
each  other,  then  it  is  the  office  of  judicial  interpretation 
to  preserve,  if  consistent  with  the  rules  of  law,  the  para- 
mount intention  of  the  testator  as  disclosed  by  the  in- 
strument, although  in  doing  so  it  may  defeat  his  pur- 
pose in  some  subordinate  and  less  essential  particular. 
It  is,  however,  a  primary  rule  in  the  construction  of 
wills  that  effect  is  to  be  given,  if  possible,  to  all  of  its 
provisions,  and  no  clause  is  to  be  rejected,  and  no  inter- 
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est  inteDded  to  be  given  is  to  be  sacrificed,  on  the  groimd 
of  repugnancy,  when  it  is  possible  to  reconcile  the  ppo- 
Tisions  which  are  supposed  to  be  in  conflict  In  accord- 
ance with  this  mle,  it  held  that  snbseqaebt  clauses 
in  a  will  are  not  incompatible  with  or  repugnant  to 
prior  clauses  in  the  same  instrument,  where  they  may 
take  effect  as  qualificationa  of  the  latter,  without  de- 
feating the  intention  of  the  testator  in  making  the  prior 
gift"  Among  the  authorities  cited  in  support  of  the 
language  quoted  is  Noiria  v.  Beyea  (13  N.  Y.  280,  284), 
from  which  the  following  extract  is  taken:  "But  there 
is,  in  truth,  no  repngnancy  in  a  gena^  bequest  or  de- 
Tise  to  one  person  in  language  which  would  ordinarily 
convey  the  whole  estate,  and  a  subsequent  provision 
that,  upon  a  contingent  event  the  estate  thus  given 
should  be  diverted,  and  go  over  to  another  person.  The 
latter  clause,  in  such  cases,  limits  and  controls  the  for- 
mer, and  when  they  are  read  together  it  is  apparent 
that  the  general  terms  which  ordinarily  convey  the  ' 
whole  property  are  to  be  understood  in  a  qualified,  and 
not  an  absolute  sense." 

In  Terry  v.  Wiggins  (47  N.  T.  512),  the  testator,  after 
devising  to  his  wife  a  piece  of  real  estate  "  for  her  sole 
and  absolute  use  and  disposal,''  devised  to  her  all  bis 
other  real  and  personal  estate,  "  for  her  own  personal 
and  independent  use  and  maintenance,  with  full  power 
to  sell  or  otherwise  dispose  of  the  same  in  part  or  in 
whole,  if  she  should  require  it  or  deem  it  expedient  to 
do  so,"**  and,  after  her  decease,  "whatever  residue  there 
may  be  of  personal  or  real  estate  "  he  gave  to  a  religions 
society.  It  was  held  that,  by  the  second  devise  to  the 
wife,  she  took  a  life  estate  only,  with  a  conditional 
power  of  disposal  annexed,  which  did  not  operate  to  en- 
lace the  estate  to  a  fee,  and  that  the  limitation  over 
was  not  repugnant,  but  valid.  The  decision  rested  up- 
on the  general  scheme  of  the  will,  and  the  language 
was  so  construed  as  to  reconcile  the  different  pro- 
visions, and  give  effect  to  every  part  of  the  testator's 
purpose.  In  Wager  v.  Wager  (96  N.  T.  164),  the  testa- 
tor, after  a  bequest  to  his  wife,  devised  and  bequeathed 
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to  his  dangliter,  Snaie,  all  the  remainder  of  his  real  and 
personal  estate,  bat  directed  that,  if  Susie  should  die  be- 
fore his  wife,  "  all  the  property,  both  real  and  personal, 
that  shall  he  left  by  my  danghter  at  her  death,"  should 
^  to  his  wife.  The  wife  survived  the  testator,  and  he 
snTvived  his  daughter.  It  was  held  tliat  the  gift  to  the 
wife,  in  case  she  survived  the  daughter,  was  not  depend- 
ant upon  the  taking  effect  of  the  primary  gift  to  the 
daughter;  that  while  the  language  employed  in  making 
the  latter  gift  would  generally  import  an  absolute  es- 
tate, yet,  as  such  a  construction  would  render  inopera- 
tive the  limitation  over  and  would  defeat  the  manifest 
intent  of  the  testator,  it  was  the  duty  of  the  court  to  so 
construe  as  to  render  the  whole  will  operative,  and  to 
effectuate  the  intent,  and  that  the  widow  was  entitled' 
to  the  whole  estate. 

Beferring  to  the  claun  that  the  provision  for  a  re- 
mainder to  the  wife  was  void  for  repugnancy,  the  court 
said:  "There  are  no  words  of  inheritance  or  express 
language  used  in  the. bequests  indicating  an  intention 
to  give  an  absolute  estate  to  the  daughter,  and  such  an 
intention  is  inferrable  only  from  the  language  used  in 
constituting  the  remainder  for  the  wife,  which,  by  de- 
scribing it  as  that  part  of  the  devised  property  to  be 
left  by  the  danghter  at  her  death,  leaves  it  to  be  implied 
that  The  power  of  disposing  of  It  during  her  life  was  in- 
tended to  be  given  to  her.  •  *  *  The  language  of  the 
provision  under  consideration  eiprwisly  gives  the  prop- 
erty therein  described  to  the  wife  solely  upon  the  con- 
tingency of  the  death  of  the  daughter,  whenever  that 
might  occur,  and  we  think  that  there  is  no  language 
used  in  the  will  indicating  an  intention  on  the  part  of 
the  testator  to  make  this  devise  in  any  way  dependent 
upon  the  taking  effect  of  the  first  devise.  The  entire 
contention  of  the  plaintiff  is  based  upon  an  inference 
sought  to  be  drawn  from  language  nsed  simply  by  way 
of  description,  and  the  attempt  is  thus  made  to  destroy 
an  estate,  by  an  inconclusive  inference,  which  the  ex- 
press language  of  the  will  attempted  to  create.  •  •  • 
The  controlling  forc^  which  has  always  been  given  to 
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the  intent  of  the  testator,  as  ascertainable  from  the  gen- 
eral scope  and  tenor  of  the  InstrumeDt,  requires  us  to 
ascribe  •  •  •  inexactitude  of  expresBion,  rather  than 
such  a  meaning  as  will  defeat  his  intent.  We  are  of  the 
opinion  that,  although  the  language  employed  in  mak- 
ing the  devise  to  the  daughter  would  generally  import 
an  absolute  estate  in  the  property,  yet  that  the  creation 
of  a  limitation  over,  clearly  intended  to  deny  her  the 
power  of  disposing  of  it  by  will,  and  the  force  of  the 
testator's  intention,  as  derived  from  the  provision  for 
a  remainder  in  the  wife,  and  the  scope  and  design  of  its 
provisions  generally,  fairly  imply  an  intention  on  his 
part  to  confer  a  life  estate  only  upon  the  daughter. 

Much  more  of  this  opinion  might  be  repeated  as  ap- 
plicable to  the  case  under  consideration,  including  the 
comments  upon  Campbell  v.  Biauinont  (91  N.  T.  464). 
Out  of  the  multitude  of  authorities  that  might  be  cited 
as  applicable,  we  shall  particularly  refer  to  but  one 
more,  Smith  v.  Bell  (6  PeL  68),  in  which  the  opinion  of 
the  court  was  prepared  by  Chief  Justice  Marshall. 
In  that  case,  after  a  specific  bequest,  the  testator  gave 
to  his  wife  all  of  his  "  estate,  whatsoever  and  whereso- 
ever, and  of  what  nature,  kind,  and  quality  soever,  •  •  • 
for  her  own  use  and  benefit  and  disposal  absolatdy;  the 
remainder  of  said  estate,  after  her  decease,  to  be  for 
the  use  of"  his  son.  The  court  said:  "The  first  and 
great  rule  in  the  exposition  of  wills,  to  which  all  other 
rules  must  bend,  is  that  the  intention  of  the  testator  ex- 
pressed in  his  will  shall  prevail,  provided  it  be  consist- 
ent with  the  rules  of  law.  •  •  •  These  words  [refer- 
ring to  the  gift  over  to  the  son]  give  the  remainder  of  the 
estate,  after  his  wife's  decease,  to  the  son  with  as  much 
clearness  as  the  preceding  words  give  the  whole  estate 
to  his  wife.  They  manifest  the  intention  of  the  testa- 
tor to  make  a  future  provision  for  his  son,  as  clearly  as 
the  first  part  of  the  bequest  manifests  his  intention  to 
make  an  immediate  provision  for  his  wife.  If  the  first 
bequest  is  to  take  effect  according  to  the  obvious  im- 
port of  the  words  taken  alone,  the  last  is  expunged  from 
the  will.    The  operation  of  the  whole  clause  will  be  pre- 
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cisely  the  eame  aa  if  the  last  member  of  the  sentence 
"were  stricken  out,  yet  both  clauses  are  equally  the 
words  of  the  testator,  are  equally  binding,  and  equally 
claim  the  attention  of  those  who  may  construe  the  will. 
*  •  •  The  limitation  in  remainder  shows  that,  in  the 
opinion  of  the  testator,  the  prerious  words  had  given 
only  an  estate  for  life.  This  was  the  sense  in  which  he 
used  them.  •  •  •  But  suppose  the  testator  had  added 
the  words  '  during  her  life.'  These  words  would  have  re- 
strained those  which  preceded  them.  •  "  •  If  this 
would  be  true  provided  the  restraining  words  '  for  her 
life'  had  been  added,  why  may  not  other  equivalent 
words — others  which  equally  manifest  the  intent  to  re- 
strain the  estate  of  the  wife  to  her  life —  be  allowed  the 
same  operation?  The  words,  '  the  remainder  of  said 
estate,  after  her  decease,  to  be  for  the  use  of  the  said 
Jesse  Goodwin,*  are,  we  think,  equivalent.  They  mani- 
fest with  equal  clearness  the  intent  to  limit  the  estate 
given  to  her  to  her  life,  and  ought  to  have  the  same  ef- 
fect. They  are  totxtlly  inconsistent  vrith  an  estate  in  the 
■wife,  which  is  to  endure  beyond  her  life."  See,  also, 
Colt  T.  Heard,  10  Hun,  189;  Greyston  v.  Clark,  41  Hun, 
125;  WelU  t.  Sedey,  47  Hun,  109;  Leggeti  v.  Firth,  5a 
Hun,  152. 

The  most,  if  not  all  of  the  cases  relied  upon  by  the 
plaintiff,  differ  from  that  at  bar  in  one  or  more  of  three 
particulars;  (1)  There  was  no  specific  gift  over  of  the 
primary  devtee;  (2)  the  gift  over  was  by  a  later  clause 
in  the  same  instrument,  if  not  in  the  same  sentence;  (3) 
the  intent  of  the  testator  was  not  clear. 

We  think  that  the  judgment  should  be  affirmed,  with 
costs. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sit- 
ting. 

Judgm^it  afBrmed. 
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Contract  to  Make  a  Will — Right  to  Rescdo). 

A  (MMitrafit  mad«  In  a  wUl  under  which  Immediate  posBeesloD  of  land 
la  to  be  gtven  to  the  derlsee  on  coDdlttPQ  tliat  he  take  tecrtatrix  to 
lire  with  him.  imd  sl^)po^t  her  as  one  of  his  own  f&mU^  cumot  be 
reednded  after  poaseaslon  has  been  given  and  expenditure  made  on 
tfae  faith  of  It  for  alight  aunoyancea  Huffered  b^  teatatrlz  In  de- 
Tlaee's  fbmUy. 

Appeal  from  Court  of  Common  Pleas,  Fayette 
County;  Nathaniel  Ewing,  Judge. 

Edward  Campbell,  George  D.  Howell,  E.  H.  Reppert, 
and  George  B.  Jeffries,  for  appellant. 

Boyd  &  Umbel  and  Morrow  &  Hertzog,  for  app^lee. 

Sterrbtt,  J.  Both  parties  to  this  action  of  eject* 
ment  claim  under  Sarah  iSmith,  who  purchased  the 
house  and  lot  in  controvepsy  in  October,  1884,  and  in 
consideration  of  plaintifPs  agreement  to  support  and 
maintain  her  during  life,  etc.,  conveyed  the  same  to  him 
by  deed  dated  August  29,  1885.  The  record  of  that 
deed,  together  with  plaintiffs  agreement  and  bond  of 
even  date  therewith,  was  given  in  "evidence,  and  relied 
on  by  him  as  evidence  of  title  and  right  of  possession. 

The  defendant,  on  the  other  hand,  relied  on  a  prior 
contract,  of  a  somewhat  similar  nature,  between  Mrs. 
Smith  and  himself,  not  in  the  form  of  a  conveyance  or 
agreement  to  convey  the  property  in  controversy  to  him, 
but  evidenced  by  a  testamentary  paper  executed  by  her 
in  October,  1884,  wherein  she  devised  the  house  and  lot 
to  defendant,  "  for  his  kindness  and  care  toward  me  in 
sickness  and  in  health,  in  watchfulnets  and  care  during 
all  my  natural  life,  and  at  my  decease  the  aforesaid 
property  shall  belong  to  the  Bald  Lanra  E.  Smith,  bis 
heira  or  assigns,  with  all  rights,  liberties,  and  heredita- 
ments forever.     .      .     .     .     It  is  my  will  and  desire 
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that  the  said  Laura  E.  Smith  have  poraession  of  my 
house  on  the  firet  day  of  November,  1884,  and  he  take 
me  with  him,  and  that  he  take  care  of  me  as  one  of  his 
own  family."  It  was  admitted  that,  in  porsuauce  of 
what  18  contained  in  the  paper,  and  in  accordance  with 
the  mutual  understanding  and  agreement  of  both  par- 
ties, the  defendant  went  into  possession,  and  took  Mrs, 
Smith  with  him  as  a  m^nber  of  his  family.  She  se- 
lected her  rooms  in  the  house.  They  were  comfortably 
fitted  up  for  her,  partly  with  her  own  furniture  which 
she  had  before,  and  partly  with  furniture  procured  by 
defendant.  She  remained  there  aa  a  member  of  the 
family  nntil  the  following  September,  and  then  left 
without  assigning  any  satisfeictoiy  cause  for  so  doing. 
When  this  case  was  here  in  1889,  it  was  held,  in  an 
opinion  by  our  Brother  Qkben,  that  the  testamentary 
paper  above  referred  to  might  operate  as  a  memoran- 
dum of  contract  for  the  sale  of  land  sufficient  to  com- 
ply with  the  statute  of  frauds  and,  aa  such,  it  was  ad- 
missible in  evidence  during  the  lifetime  of  the  testator 
that  such  a  paper,  vrithout  evidence  of  anything  done 
under  it  by  the  devisee,  cannot  be  treated  as  anything 
more  than  a  will,  revocable  at  the  pleasujre  of  the  tes- 
tator; but  when  the  testator  has  put  the  devisee  in 
possession  of  the  land,  and  the  latter  has  complied 
with  his  part  of  the  agreement,  the  devise  loses  its  re- 
vocability,  and  must  be  treated  as  an  executed  contract. 
(Smith  V.  Tuit,  137  Pa.  St.  341,  17  Atl.  Rep.  995.)  The 
defendant  on  this  trial,  undertook  to  prove,  and  did  suc- 
cessfully show,  that  he  was  put  in  possession  of  the  prop- 
erty in  controTCTsy  by  Mrs.  Smith,  and  that  he  sub- 
stantially complied  with  his  part  of  the  contract  by 
taking  her  with  him  and  caring  for  her  "  as  one  of  his 
own  family."  The  plaintiflf  undertook  to  rebut  the  evi- 
dence thus  introduced  by  defendant,  but,  aside  from 
showing  some  slight  annoyances  and  inconveniences 
such  as  are  likely  to  occur  in  any  ordinary  family,  the 
case  made  out  by  the  defendant's  evidence  vras  not  suc- 
cessfully assailed.  Mrs.  Sarah  Smith,  the  old  lady  who 
conveyed  the  property  to  plaintiff,  was  his  main  wit- 
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ness,  and,  assuming  her  testimony  to  be  true,  there  is 
nothing  in  it  to  justify  her  in  rescinding  the  contract 
she  made  with  the  defendant,  and  on  the  faith  of  which 
he  expended  money  in  the  improvement  of  the  property. 
The  witness  was  90  years  old,  and  testified  in  a  ram- 
bling and  incoherent  manner,  such  as  might  he  expected 
in  one  of  her  advanced  years.  In  answer  to  the  ques- 
tion, "  How  did  the  defendant  treat  you  while  yoa  were 
staying  with  them?"  her  answer  was;  "Well,  only 
sometimes  he  would  take  a  spurt  in  ugliness;  have  a 
bad  word,  you  know.  He  was  just  middling.  I  sup- 
pose he  done  the  best  he  knew  how,"  Again,  in  answer 
to  the  question  whether  defendant's  wife  abused  her, 
she  said:  "Oh,  no,  not  particularly,  any  more  than  she 
waoi't  Teiy  much  of  a  talker  of  a  woman,  nor  she  didn't 
quarrel,  nor  nothing  of  the  kind."  Again  in  answer  to 
the  question  whether  the  defendant  offered  to  strike 
her,  her  reply  was:  "Oh,  no.  If  he  had,  he  would 
have  got  a  black  nose." 

Without  referring  at  length  to  the  plaintiffs  rebut- 
ting evidence,  it  is  sufficient  to  say  that  there  appears 
to  be  nothing  in  any  of  it  that  would  justify  a  rescission 
of  the  contract  in  pursuance  of  which  defendant  was 
put  in  possession  of  the  premises  in  controversy.  In 
view  of  the  inaufBcieney  of  plaintifPs  rebutting  testi- 
mony, the  court  in  defendant's  first  point  for  charge, 
was  requested  to  instruct  the  jury  "  that  the  plaintiff 
has  shown  no  facts  which  would  justify  Sarah  Smith 
in  rescinding  the  contract  contained  in  her  will, 
and  therefore  he  cannot  recover."  We  think  this  point 
should  have  been  affirmed.  The  plaintiff  was  certainly 
in  no  better  position  than  Mrs.  Smith  would  have  been 
if  she  had  brought  the  action  herself,  without  having 
conveyed  the  property.  The  case  may  be  retarded  as 
a  close  one,  but  on  a  careful  reyiew  of  the  evidence,  we 
are  of  opinion  that  it  should  not  have  been  submitted 
to  the  jury. 

Judgment  reversed. 

See,  aiao,  Smltta  t.  Tidt,  tupro,  473. 
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StAMM    08.    BOSTWICK. 
a22  New  Tork,  48.) 

Aliens — ^Right  to  Inherit. 

Voder  lAm  N.  T.  1875,  e.  38,  proTldlne  that  allCTB  maf  inherit  from 
a  dtUeo  who  has  "  punihased  and  token  conreraaoe "  to  real 
estate,  an  alien  mar  Inherit  land  ttiat  the  owner  acquired  b^  de- 
Tlse,  for  title  117  devise  Is  title  bf  "  purchase,"  within  the  meaning 
of  the  statute.    Affinnlng  40  Hun,  3S. 

Appeal  from  judgment  of  the  General  Term  of  the 
Snpreme  Court  in  the  first  judicial  department  entered 
Dpon  an  order  made  March  26,  1886,  which  affirmed  a 
Judgment  in  favor  of  plaintiff  entered  npon  a  decision  of 
the  court  without  a  jury.  This  action  was  brought  to 
determine  the  title  to  peal  estate  in  the  city  of  New 
Tork.  Eliza  Anderson,  a  native  bom  citizen  of  the 
United  States,  died,  in  the  year  1867,  seized  and  pos- 
sessed of  the  property  in  question,  leaving  a  last  will  and 
testament  by  which  she  devised  the  said  premises  to  her 
niece,  Eliza  Anderson,  for  the  term  of  her  natural  life, 
remainder  in  fee  to  her  lawful  issue.  ISiza  Anderson, 
the  niece,  was  a  native  citizen,  and,  at  the  time  of  her 
annt's  death  was  the  wife  of  the  plaintiff.  The  only  is- 
sue of  the  niece  was  Elizabeth  Stamm,  who  survived 
h«r  mother.  Upon  the  death  of  her  mother  Elizabeth 
entered  into  possession  of  the  premises,  and  continued 
in  the  actual  possession  thereof  until  her  death  in  Sep- 
tember, 1881.  She  was  a  native  citizen  of  the  United 
States,  and  died  intestate,  unmarried,  and  without  issue, 
leaving  her  father,  the  plaintiff,  surviving  her.  Upon 
her  death,  the  plaintiff  took  possession  of  the  premises, 
and  occupied  them  until  the  commencement  of  this  ac- 
tion. The  plaintiff  was  bom  in  the  Etectorate  of  Hesse, 
in  1846.  He  came  to  the  United  States  in  1860,  and  has 
since  resided  here.  He  filed  his  declaration  to  become 
a  citizen  in  October,  1881,  and  was  naturalized  in  1884. 
The  defendant  is  a  brother  of  the  plaintiff's  wife,  a  na- 
tive citizen  and  of  full  age,  and  was  entitled  to  said 
premises  as  heir  at  law  of  said  Elizabeth  Stamm,  on' 
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less  the  plaintiff  has  the  capacity  to  inherit  and  hold 
real  estate  within  the  state. 

Lewis  Johnston,  for  appellant 

Paul  Fuller  and  Coudert  Bros^  for  respondeat. 

Brown,  J.  The  single  question  involved  in  this  ap- 
peal is  whether  a  resident  alien  who  according  to  the 
statutes  of  this  state  would  answer  the  description  of 
heir  of  a  deceased  citizen,  can  inherit  and  hold  real  es- 
tate owned  and  held  by  such  deceased  citizen  at  the 
time  of  his  death. 

By  chapter  38,  Laws  1875,  it  is  provided  as  follows: 
**  If  any  alien  resident  of  this  state,  or  ai^  naturalized 
or  native  citizen  of  the  United  States,  who  has  pur- 
chased and  taken,  or  who  hereaft^  shall  purchase  and 
take,  a  conveyance  of  real  estate  within  this  state,  has 
died,  or  shall  hereafter  die,  leaving  persons  who,  accord- 
ing to  the  statutes  of  this  state,  would  answer  the  dc> 
scription  of  heirs  of  such  deceased  person  •  "  •  such 
persons  so  answering  the  description  of  heirs  •  •  •  of 
such  deceased  person,  whether  they  are  citizens  or 
aliens,  are  hereby  declared  and  made  capable  of  takii^ 
and  holding,  and  may  take  and  hold  as  heirs  '  *  *  of 
such  deceased  person,  as  if  they  were  citizens  of  the 
United  States,  the  land  and  real  estate  owned  and  held 
by  such  deceased  alien  or  citiz^i  at  the  time  of  his 
death." 

The  appellant  contends  that  this  statute  has  no  appli- 
cation, inasmuch  as  Elizabeth  Stamm,  the  decedent, 
had  not  purchased  and  taken  a  deed  of  the  lands  in  ques- 
tion, but  acquired  them  as  devisee  under  her  mother's 
will. 

The  popular  and  commercial  meaning  of  the  words 
*  to  purchase "  is,  doubtless,  "  to  buy,"  but  in  general, 
in  law,  the  words  have  a  more  extended  meaning,  and 
include  every  mode  of  acquiring  land  except  by  descent. 

«  There  are  two  modes,  only,  regarded  as  'classes,'  of 
acquiring  a  title  to  land,  namely,  descent  and  purchase; 
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purchase  including  every  mode  of  acquisition  known  to 
the  law,  except  that  by  which  an  heir  on  the  death  of  an 
ancestor  becomes  satwtituted  in  his  place  as  owner  by 
the  act  of  the  law"  (3  Washb.  Real  Prop.  290;  James  v. 
Morey,  2  Cow.  246;  M<^artee  T.  Orphan  Asylum  Society, 
9  Cow.  437--507;  Hoyt  v.  Van  Alstyne,  15  Barb.  568-572;) 

Many  cases  could  be  cited  where  courts  have  given 
the  restricted  meaning  to  the  word,  in  the  contructioa 
of  statutes,  and  to  carry  out  the  intent  of  the  legis- 
lature, but  we  are  of  the  opinion  that  in  this  case  the 
intention  of  the  legislature  is  best  effectuated  by  giving 
to  the  word  its  moat  extensive  signification. 

The  act  of  1875  was  an  amendment  of  chapter  261, 
Laws  1874,  which  amended  section  4,  c.  115,  Laws  1845. 

In  the  principal  act,  the  l^slature  dealt  with  the  ac- 
quisition and  disposition,  of  real  property  by  resident 
aliens. 

The  act  is  entitled  "  An  act  to  enaUe  reiddent  aliens 
to  hold  and  convey  real  estate,  and  for  other  porposes." 

Section  one  empowered  resident  aliens  to  hold  real  es- 
tate, acquired  by  grant  or  devise. 

Section  two  gave  dower  to  wives  of  such  aliens. 

Section  three  gave  dower  to  alien  wives  of  citizens. 

Section  five  confirmed  grants  and  devises  made  b^ 
resident  aliens;  and 

Section  six  empowered  such  aliens  who  had  acquired 
or  who  should  thereafter  acquire  real  estate  by  grant 
or  devise  to  grant  and  devise  the  same  to  any  citisen  or 
resident  alien. 

These  and  other  sections  of  the  act  indicate  clearly 
the  scheme  of  the  legislature; 

Besident  alibis,  who  made  and  filed  the  deposition  re- 
quired by  the  first  section  of  the  act,  were  made  capable 
of  taking  and  holding  real  estate,  and  disposing  of  it  in 
the  manner  stated,  the  same  as  if  they  were  citizens. 

Every  mode  of  acquisition  and  dispoMtion  of  land  of 
resident  aliens  vras  provided  for,  except  that  by  descent. 

We  find  that  covered  by  the  fourth  section  of  the  act. 

If,  however,  the  appellant's  construction  of  that  sec- 
tion is  to  prevail,  alien  heirs  would  not  inherit,  unless 
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the  intestate  had  acquired  some  op  all  of  Mb  property  by 
deed.  If  the  intestate'e  land  had  come  to  him  by  devise 
the  fourth  section  of  the  statute  would  be  inoperative. 
On  the  other  hand,  if  he  had,  at  some  time  during  hia 
lif^  acquired  some  land  by  deed,  then  all  the  land  owned 
at  the  time  of  Mb  death — that  wMch  he  held  by  devise 
as  well  as  that  held  by  deed — ^wonld  pass  under  section 
four,  and  it  would  be  no  bar  to  the  operation  of  the 
statute  that  the  land  acquired  by  deed  was  not  owned 
at  the  time  of  his  death.  A  purchase  by  deed  of  some 
land,  no  matter  how  insignificant  the  quantity,  or  how 
remote  from  the  time  of  the  ancestor's  decease,  would  be 
in  the  nature  of  a  condition  precedent  to  inheritance 
by  alien  heirs. 

There  is  certainly  no  public  policy  which  dictates 
such  a  reading  of  the  statute,  and  no  reason  is  apparent 
■why  the  l^slature,  intending  as  it  did  that  aliens 
should  inherit  and  hold  real  estate  witMa  the  states 
should  have  made  the  inheritance  depend  upon  a  pur- 
chase by  deed  by  the  ancestor,  a  fact  wMch,  in  the  gen- 
eral operation  of  the  statute,  would  be  of  no  importance. 

The  intention  of  the  legislature  Is  cleariy  expressed 
that  resident  aliens  may  grant  and  devise  aU  land,  that 
they  are  made  capable  of  holding  by  the  act  in  question, 
and  I  think  It  was  equally  the  intention  that,  if  they 
failed  to  dispose  of  it  by  deed  or  will,  it  should,  by  sec- 
tion  4,  pass  to  those  there  made  capable  of  taking  and 
holding  it.  There  is  no  particular  slgMfication  in  the 
expression  "  take  a  conveyance,"  as  the  term  "  convey- 
ance **  is  as  applicaWe  to  the  will  in  the  case  of  a  devise 
as  it  is  to  a  deed  in  a  case  of  a  grant. 

These  views  require  that  the  word  "  purchase  "  should 
"be  given  its  broadest  meaning,  which  would  include  all 
land  acquired  by  devise. 

The  act  of  1874  added  naturalized  and  native  citizens 
to  the  class  of  persons  from  whom  aliens  might  inherit, 
and  the  act  of  1875  permits  aliens  to  take  as  devisees  as 
"well  as  heirs.  Our  conclusion  is  that  Elizabeth  Stamm 
held  the  land  in  question  as  purchaser,  and  the  plaint- 
iff had  the  capacity  to  inherit  as  her  heir. 
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As  against  every  person,  except  the  state,  he  could 
hold  the  land  without  ma  king  the  deposition  required 
by  the  first  section  of  the  act;  and  whether  or  not  his 
title  was  good  against  the  state  is  a  question  with  which 
the  defendant  has  no  concern.  The  jndgment  should 
be  afflimed,  with  costs. 

All  concur. 

Judgmoit  affirmed. 


KUNTZLEMAN'S  ESTATE. 
(136  Peimarlviuila  State,  142.) 

Construction— Natukb  op  Estate — ^BuiiE  in  Shel- 
ley's Case. 

A  devise  at  propert;^  In  trust  to  pay  the  Inoome  to  testator's  dangtiter, 
"for  her  wde  and  sepaiate  use.  upon  h^  sepaiate  receipt,  without 
the  control  or  luterfereocw  of  any  husband  she  taa.y  have  «  take, 
for  and  during  all  the  term  of  her  natural  life,"  creates  a  trust 
for  life,  and  not  for  ooTertnre,  though  the  dai^hter,  being  only 
Ave  yean  old,  Is  not  married  nor  contemplating  marriage. 

Testator  derlsed  property  in  trost  to  pay  the  Inorane  to  teatator's 
daughter  for  life,  aad  alter  her  decease  "  In  trust  to  and  for  the 
only  proper  use,  benefit,  and  behoof  of  such  person  or  persons  as 
would  be  entitled  to  the  same"  by  the  laws  of  the  state,  "If  my 
said  daughter  bad  survlred  her  moth^  and  husband,  •  *  •  and 
died  Intestate,  s^zed  and  possessed  of  the  said  premises,  and  for 
0ach  estate  and  estates  as  such  person  or  persons  would  in  such 
case  be  entitled  to  by  the  laws  aforesaid."  Beld,  that  because  of 
the  exctorion  of  the  husband  and  moOier,  the  rule  la  Shelley's  Case 
-did  not  apply,  and  the  devise  created  a  valid  trust  In  favor  of  those 
entitled  In  remainder,  and  tt  was  immaterial  that  the  husband  and 
mother  died  before  the  daughter. 

Appkal  from  Orphana*  Court,  Philadelphia  County; 
W.  Ni  Ashman,  Judpre.  This  was  an  adjudication  of 
nn  account  filed  by  the  Q^irard  Life  Insurance,  Annuity 
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&  Trust  Company,  substituted  trustee  in  the  trust  for 
Amuuda  C.  Kuutzlemau  (nee  Doruey),  under  the  will  of 
Fliillip  Domey.  The  cestui  que  trust  contended  that  the 
trust  was  executed,  and  that  she  was  entitled  to  the 
corpits  of  the  estate.  The  court  below  decreed  other- 
wise, and  she  appealed. 

Neileon  &  NeilMti,  for  appellant. 

Oeo.  Tucker  Btspham,  for  appellea 

Olark,  J.  The  will  of  the  testator,  Philip  Domey, 
was  probated  on  the  16th  of  September,  1840.  At  that 
time,  his  daughter,  Amanda  Cornelia,  the  appellant, 
was  a  child  five  years  of  age,  of  course  unmarried,  and 
not  contemplating  marriage.  She  was  first  married  to 
Craig,  June  14, 1855.  Her  husband  died'  la  November, 
1864.  She  was  afterwards  married  to  Kimtzleman,  and 
surrired  her  second  husband  also. 
The  testator's  will  contained  a  clause  as  follows: 
"And  the  renuuning  one  full  equal  and  undiTided 
tenth  part  thereof  unto  the  said  George  Miller,  his 
heirs,  executors,  admlmstrators,  and  assigns,  in  trusty 
nevertheless,  to  place  and  continue  the  personal  estate 
at  interest  on  good  landed  security  or  interest,  or  invest 
the  same  in  some  productive  public  funds  or  loans,  and 
to  pay  the  interest  and  income  thereof,  and  the  rents, 
issues,  and  profits  of  the  real  estate  unto  my  said 
daughter,  Amanda  Cornelia  Domey,  for  her  sole  and 
separate  use,  upon  her  separate  receipt,  without  the 
control  or  interference  of  any  husband  she  may  have 
or  take,  for  and  during  all  the  term  of  her  natural  life; 
and,  from  immediately  after  the  decease  of  my  said 
daughter,  Amanda  Cornelia  Domey,  then  in  trust  to 
and  for  the  only  proper  use,  benefit,  and  behoof  of  such 
person  or  persons  as  would  be  entitled  to  the  same  by 
the  laws  of  the  commonwealth  of  Pennsylvania,  if  my 
said  daughter  had  survived  her  mother  and  husband, 
if  any  she  may  have,  and  died  intestate,  seized  and 
possessed  of  the  said  premises,  and  for  such  estate,  and 
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estates,  as  sach  person  or  persons  wonld,  in  such  case 
be  entitled  to  by  the  laws  aforesaid." 

The  appellant's  contention  is  that  the  whole  purpose 
of  the  trust,  created  by  this  clause  of  the  will,  was  a 
trust  for  coverture,  or  for  the  separate  use  of  the 
testator's  daughter,  which  fell  for  lack  of  marriage,  or 
a  contemplated  marriage,  to  support  it;  that  as  her 
mother  and  her  husband  are  both  dead,  the  parties  to 
take,  at  the  daughter's  death,  are  her  right  heirs,  and 
that  by  the  rule  in  Shelley's  Case  she  has  an  absolute 
estate  in  the  fund  for  distribution.  The  appellees,  on 
the  other  hand,  contend,  first,  that  the  trust  is  active 
during  the  continuance  of  the  life  estate  of  Mrs.  Kuntz- 
leman;  that  her  estate,  therefore,  is  an  equitable  estate, 
while  the  estate  to  the  heirs  in  remainder  is  I^;al,  and 
that  for  that  reason  the  former  cannot  coalesce  with 
the  latter;  and,  secondj  that  even  if  the  jMlrticular  es- 
tate be  held  to  be  a  legal  estate,  the  estate  in  remainder 
is  limited  in  language  which  does  not  bring  the  gift 
within  the  rule. 

It  is  conceded  on  all  hands  that  for  the  reasons  al- 
ready stated,  the  trust  cannot  be  sustained  as  a  separate 
use  or  a  trust  for  coverture,  and  the  authorities  are  full 
and  plain  upon  this  point.  Wells  v.  McCaU,  64  Pa.  St. 
308;  Ogdei^s  ^PP-,  70  Pa.  501.  Nor,  apart  from  the  pur- 
pose of  the  testator  with  respect  to  the  remainder,  can 
we  dicover  any  other  object  to  be  obtained  by  the  trust 
than  a  separate  use  for  his  daughter.  In  the  case  of 
each  of  his  sons,  the  income  was  to  be  "  free  from  their 
debts,"  etc,  and  although  the  use  of  these  words,  per- 
haps, was  not  essential  to  create  a  spendthrift  trust, 
their  omission  in  the  clause  quoted  is  significant  in  the 
ascertainment  of  his  purpose  with  respect  to  his  daugh- 
ter. There  is  nothing  in  this  will  to  indicate  the  tes- 
tator's intention  to  create  a  spendthrift  trust.  On  the 
contrary,  it  is  plain  that  his  purpose  was  to  create  a 
trust  for  coverture. 

Where  an  actual  trust  is  created  to  give  effect  to  a 
well-defined,  lawful  purpose  of  a.  testator,  in  relation  to 
his  family,  the  trust  will  be  sustained,  whether  the 
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cestui  que  trust  be  sin  juri^  or  not.  Thia  was  establiBhed 
in  Bametfe  App.,  46  Pa.  392,  overruling,  in  terms,  Euhn 
V.  Newman,  26  Pa.  227,  where  a  different  doctrine  had 
been  declared,  and  the  ruling  in  Barnett's  Appeal  has 
since  been  steadily  maintained.  See  Earp^s  App.,  75  Pa. 
119,  and  casea  there  cited.  In  these  cases,  howerer, 
the  bequests  and  devises  of  income  were  to  children 
for  life,  irrespective  of  coverture,  and  a  clear  purpose 
appeared  to  protect  the  corpus  of  the  estate  for  the 
■ultimate  devisees. 

But  the  cases  cited,  and  many  more  in  the  same  line, 
and  to  the  same  effect,  are  clearly  distinguishable  from 
those  in  which  the  purpose  of  the  testator  is  to  create 
a  trust  for  coverture.  A  trust  for  coverture  is  one  of 
the  well-settled  instances  in  the  doctrine  of  special 
trusts.  Where  the  trust  falls  there  is  no  marriage  in 
fact  or  in  contemplation  to  support  if  it,  or  where,  up- 
on the  husband's  death,  coverture  ceases;  and  it  is  im- 
material that  the  trust  imposes  active  duties  upon  the 
trustee.  These  duties  are  only  subsidiary  to  the  main 
purpose;  they  are  mere  incidents  or  adjuncts  to  the 
trust;  and  if  the  trust  itself  falls,  these  active  duties 
are  dispensed  with.  They  will  not  uphold  the  trust; 
they  fall  with  it  Megargee  v.  Nagke,  64  Pa.  216;  Tar- 
naWs  App.,  70  Pa.  336;  Ogden's  App.,  Id.  501;  Askurat'a 
App.,  77  Pa.  464;  William's  App.,  83  Pa.  377. 

But  we  think  the  testator's  purpose,  in  part,  was  by 
means  of  this  trust  to  protect  the  corpus  of  the  estate 
for  the  parties  entitled  in  remainder,  and  we  are  of 
opinion  that  the  trust  should  be  upheld  in  support  of 
the  remainder.  The  bequest  of  the  interest  and  income 
is  expressly  for  life,  and  not  during  coverture,  and  is 
of  the  income  only,  not  of  the  corpus  of  the  estate. 
Those  entitled  in  remainder  are  "  such  person  or  per- 
sons as  would  be  entitled  to  the  same  by  the  laws  of 
the  commonwealth  of  Pennsylvania,"  if  the  daughter 
*'  had  survived  her  mother  and  husband,"  and  died  in- 
testate. The  expression,  "such  person  or  persons  as 
would  be  entitled  to  the  same  by  the  laws  of  the  com- 
monwealth of  Pennsylvania,"  may  perhaps  be  taken  to 
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signify  "hdre,"  Dodson  v.  Bail,  60  Pa.  492;  WUliami^ 
App^  83  Pa.  377;  and  it  may  be  assumed  that  the  per- 
sons entitled  under  the  words  of  the  entire  clause  are 
such  persons  as,  at  the  daughter's  death,  are  her  heirs- 
at-law,  exclusive  of  her  mother  and  her  husband. 

But,  to  bring  the  devise  within  the  rule  in  Shelley's 
Case,  the  limitation  in  remainder  must  be  to  the  heirs 
in  fee,  or  in  tail,  as  a  nonien  collectivum,  for  the  whole 
line  of  inheritable  blood.  When  the  testator  annexes 
words  of  explanation  to  "  heirs,"  or  "  heirs  of  the  body," 
"  as  to  heirs  now  living,"  etc.,  using  the  terms  as  mere 
descriptio  personarum  or  for  the  specific  designation  of 
individuals,  a  new  inheritance  is  thereby  grafted  upon 
the  heirs  to  whom  the  estate  is  given,  4  Kent,  Comm. 
221;  and  they  will  be  assumed  to  take  as  purchasers. 
The  rule  in  Shelley's  Case,  when  applied  to  real  prop- 
erty, pfnlffrgPH  the  life  estate  into  an  inheritance.  The 
heirs  in  such  case,  therefore,  take  qua  heirs,  and  it  is 
not  in  the  power  of  the  testator  to  prescribe  a  different 
qualification  to  heirs,  from  what  the  law  prescribes, 
when  they  take  in  the  character  of  heirs. 

For  these  reasons,  we  are  of  opinion  that  the  limita- 
tion over,  in  this  case,  does  not  bring  the  gift  within 
the  rule,  even  if  the  particular  estate  should  be  con- 
sidered legal.  The  limitation  is  to  some  only  of  those 
who  would  take  under  the  intestate  law.  The  hus- 
band and  the  mother  are  expressly  excluded.  It  is  true 
they  are  now  both  deceased,  but  that  circumstance  can 
have  no  effect.  The  testator's  intent  must  be  ascer- 
tained from,  and  his  will  construed  according  to,  the 
words  of  the  will,  and  these  are  to  be  read  in  the  light 
of  the  circumstances  under  which  the  will  was  written. 
The  merely  accidental  fact  that  the  husband  and 
mother  are  both  now  dead  does  not  bear  npon  the  tes- 
tator's intent  at  the  execution  of  the  will,  or  determine 
its  meaning  when  it  took  effect. 

TamalH  Appeal,  supra,  may  perhaps  be  regarded  as 
authority  for  the  proposition  that  the  exclusion  of  the 
husband  does  not  narrow  the  line  of  descent,  when  the 
donor's  intention  was  to  create  a  trust  for  the  separate 
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use  of  the  wife.  Mr.  Justice  Agnbw,  delivering  the 
opiDion  of  the  court  in  that  case,  said:  "It  is  ai^ed 
that  the  exclusion  of  the  huBbands  of  the  daughters,  in 
the  remainder  clause,  narrows  the  line  of  descoit.  But, 
clearlj,  this  does  not  change  the  intent  of  the  testa- 
trix in  this  will,  for  it  must  be  rem«nbered  that  there 
were  no  husbands  in  existence,  and  that  this  so-called 
exclusion  is  an  expression,  corresponding  with  the  in- 
tent of  the  testatrix,  which  was  to  give  the  daughters 
separate  estates,  the  effect  of  which  would  be  to  exclude 
the  husbands."  Whilst  this  reasoning  is  not  entirely 
clear,  it  is  plain  that  it  does  not  extend  to  the  exclu- 
sion of  the  mother. 

We  are  of  opinion  that  the  rule  in  Shelley's  Case  has 
no  application;  that  the  parties  entitled  at  the  death 
of  the  testator's  daughter  take  by  purchase,  and  the 
trust  should  be  upheld  to  protect  their  rights. 

The  decree  of  the  Orphan's  Court  ie  afOrmed,  and  the 
appeal  dismissed,  at  the  cost  of  the  appellant. 

'.  Qny,  6  Am.  Prob.  Bep.  7%  and  the  crow- 


Scott  vs.  Nebves. 

<77  WlBoonBtD,  SOS.) 
CONSTEUCnON — EvmENOB — Cosi«. 

A  wUl  proTlded  tbat  whereas  N.,  iMvUier  of  testatrix,  is  "  Indebted  In- 
diTldiiall7  to  the  estate  of  m;  husband,  S.,  deoeatied.  I  direct  that 
Buch  IndiTldu^  Indebtedness  be  paid  for  him  out  of  my  estate,"  etc 
N..  whUe  doltiK  bnehieaB  for  bis  brother,  had  borrowed  the  niMier 
for  ns^  therobi,  and  sticned  hts  brotber'n  name  to  the  notes  l^ 
himself  as  agent  There  was  no  otiier  IndebtedneSB  to  the  estate 
of  the  husband  by  N.,  and  testatrix  always  reearded  and  spoke  of 
this  as  his  debt.  Seld  to  be  her  tatention  to  direct  the  payment  of 
Uils  debt 

It  was  proper  to  show  by  parol  and  other  extraneous  evidence  that 
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tbts  VBS  the  debt  referred  to  by  teetatrlx,  and  that  sbe  always 
r^arded  and  spoke  or  It  as  the  debt  of  her  brotber  N. 
In  ft  suit  by  the  execrutor  of  the  wife  against  the  two  brothers  to  obtain 
a  coDstrucUoD  of  the  will,  It  was  puoper  to  asseas  against  her  eatate 
the  taxable  cnsls  and  reasonable  attorneys'  fees  of  all  parOai. 

Appeal  from  Circuit  Court  of  Columbia  County. 

Curtis  &  Curti«,  and  George  R.  Onrdner,  of  counsel,  for 
appellant. 

Stark  &  Sutherland,  for  respondents. 

CoLB,  C  J.  There  does  not  appear  to  tw  ai^  diBsatis- 
faction  with  the  construction  which  the  learned  Circuit 
Court  i^aced  upon  the  12th,  14th,  IStli,  and  19th  para- 
graphs of  the  will  of  Mrs.  Scott  The  executor  accepts 
that  coiwtniction  as  correct,  and  as  a  full  and  complete 
interpretation  of  the  meaning  of  those  paragraphs,  and 
has  taken  no  appeal  from  those  portions  of  the  judg- 
ment So  we  are  relieved  from  all  consideration  of 
these  paragraphs  of  the  will,  and  they  may  be  passed 
without  further  comment. 

The  controversy  in  this  court  is  mainly  over  the 
meaning  of  the  third  paragraph,  which  reads  as  follows: 
"  Whereas,  my  brother,  George  A.  Neeves  is  indebted  to 
me  in  the  sum  of  ten  thousand  dollars,  money  loaned,  it 
is  my  will  that  the  said  indebtedness  be  canceled,  and 
my  brother  released  from  all  demands  and  obligations 
in  consequence  of  the  same;  and  whereas,  he  is  now  also 
indebted  individually  to  the  estate  of  my  husband, 
Thomas  B.  Scott,  deceased,  I  direct  that  such  individual 
indebtedness  be  paid  for  him  out  of  my  estate  (so  that  he 
may  be  wholly  released  from  the  same),  so  far  as  any 
such  indebtedness  remains  outstanding  at  my  decease." 

The  question  now  is,  what  should  be  understood  by 
the  language  used  in  the  last  clause  of  this  paragraph? 
In  the  answer  of  the  defendants  W.  B.  and  George  A. 
Ne€ve$,  they  Insist  that  the  intention  of  the  testatrix 
was  to  provide  for  the  payment  of  certain  sums  of 
mon^  loaned  to  said  George  A.  by  Mr.  Thomas  B.  Scott 
in  his  life  time^  and  for  which  the  said  Scott  received 
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notes  made  and  signed  by  said  George  A.  in  the  name  of 
the  defendant  William  B.,  his  brother,  as  agent  of  said 
WUliatn,  and  that  tliis  was  the  indebtedness  which  the 
testatrix  had  in  mind,  and  desired  should  be  paid  ont  of 
her  estate  to  the  estate  of  her  husband.  The  facts  in 
regard  to  the  origin  and  history  of  this  indebtedness,  as 
found  by  the  Circuit  Court,  are  as  followe: 

"  For  tliree  or  four  years  prior  to  December  11,  1883, 
and  on  that  date,  the  defendant  George  A.  Xeeves  was  in- 
solvent, and  was  doing  business  for  his  brother,  William 
B.  Keeves,  as  his  agent,  which  facta  were  known  to 
Thomas  B.  Scott  and  to  the  testatrix,  Ann  E.  Scott  On 
the  11th  day  of  December,  1883,  Thomas  B.  Scott,  the 
husband  of  the  testatrix,  Ann  E.  Scott,  loaned  to  her 
brother,  the  said  George  A.  Neetes,  at  her  solicitations 
and  request,  the  sum  of  |4,000,  and  received  of  him  as 
security  for  such  loan  four  certain  promissory  notes  for 
f  1,000,  each  bearing  date  December  11, 1883,  and  made 
and  signed  by  said  George  A.  NeeveSf  in  the  name  of  the 
defendant  William  B.  Neeves,  by  the  said  George  A. 
Xeeves  as  agent.  There  was  no  understanding  or  agree- 
ment between  the  parties  to  said  loan,  when  said  notes 
were  given,  to  secure  the  same,  that  they  were 
given,  or  were  to  be  received,  in  payment  for 
the  money  loaned.  That  said  Thomas  R  Scott  after- 
wards spoke  of  and  referred  to  said  loan  as  a  loan  to 
said  George  A.  2feevea,  and  always  understood,  prior  to 
and  at  the  time  of  his  death,  that  the  said  George  A. 
yeeves  was  to  look  after  and  pay  said  notes  still  out- 
standing, and  relied  upon  him  so  to  do.  The  mon^  so 
loaned  was  used  by  said  George  A.  Neeces,  in  the  busi- 
ness of  the  Grand  Bapids  Flouring  Mill  Company,  a  cor^ 
poration  of  whose  business  he  was  manager.  Two  of 
said  promissory  notes  given  to  secure  the  loan  of  $4,000 
were  paid  by  said  flouring-mill  company  to  said  Thomas 
B.  Scott  prior  to  his  death,  and  the  remaining  two  notes 
were  still  outstanding  and  unpaid  in  the  hands  of  the 
executors  of  said  Thomas  B.  Scott,  to  the  knowledge  of 
said  Ann  E.  Scott,  when  her  will  was  made;  said  unpaid 
notes  being  payable,  respectively,  eight  and  nine  months 
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after  their  date,  with  interest  at  eight  per  cent  per  an- 
num; and  said  notes  are  stili  outstanding  and  unpaid, 
and  are  in  the  possession  of  Walter  A.  Scott  as  trustee 
of  the  estate  of  Thomas  B.  Scott  deceased.  The  testatrix, 
Ann  E.  Scott,  while  she  lived,  and  at  the  time  she  made 
her  will,  understood  the  said  indebtedness  to  Thomas 
B.  Scott  for  said  loan,  to  secure  which  said  promis- 
sory notes  were  so  given  in  the  name  of  William  B. 
Neeves,  to  he  the  indebtedness  of  her  brother  George  A. 
Neeves  to  her  husband,  Thomas  B.  Scott,  in  his  life- 
time, and  to  his  estate  after  his  death;  and  she  often  and 
uniformly  spoke  of  said  indebtedness  as  the  indebted- 
ness of  said  George  A.  Xeeves,  and  expressed  in  her  life- 
time, after  the  death  of  her  husband,  the  said  Thomas 
B.  Scott,  a  desire  that  the  payment  of  said  indebtedness 
should  not  be  enforced  by  the  executors  of  her  said  hus- 
band's will.  The  said  George  A.  Neeves  was  not,  at  the 
date  of  the  decease  of  said  testatrix,  Ann  E.  Scott,  and 
had  not  been  for  many  years  prior  to  that  date,  indebted 
to  Jtaid  Thomas  B.  Scott  or  his  estate  in  any  manner  or 
for  any  amount,  either  individually  or  otherwise,  except 
for  the  balance  of  said  f4,000  loaned  and  secured  by 
said  notes  made  in  the  name  of  William  D.  Neeves;  and 
the  said  testatrix,  at  the  time  she  made  her  will,  so  un- 
derstood, and  had  no  knowledge  of  any  other  outstand- 
ing indebtedness  of  said  George  A.  Xeevea  to  the  estate 
of  her  said  husband,  and  had  no  other  indebteness  in 
mind.  The  testatrix,  Ann  E.  Scott,  meant  and  intended 
by  the  individual  indebtedness  of  her  brother  George  A. 
Neeves  to  the  estate  of  her  husband,  Thomas  B.  Scott, 
referred  to  in  the  third  paragraph  of  her  last  will  and 
testament,  the  indebtedness  to  the  estate  of  her  said 
husband  for  the  balance  tmpaid  on  said  loan  of  94,000, 
to  secure  which  said  promissory  notes  had  been  so  given 
by  said  George  A.  Neeves  in  the  name  of  William  B. 
Neeves,  which  indebtedness  she  understood  to  be,  and 
was  accustomed  always  to  describe  and  speak  of  as,  the 
individual  indebtedness  of  said  George  A.  Nceres,  and 
she  intended  to  and  did,  in  and  by  said  paragraph,  direct 
that  such  indebtedness  secured  by  said  notes,  so  far  as 
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the  same  might  remain  outstanding  at  her  deceasey 
should  be  paid  out  of  her  estate." 

That  there  is  much  evidence  in  this  case  which  bub- 
tains  these  findings,  it  seems  to  me,  cannot  well  be  de- 
nied. Even  if  they  are  not  supported  by  the  weight  of 
testimony,  there  is  no  such  clear  preponderance  of  proof 
against  them  as  will  warrant  this  court  in  setting  them 
aside.  The  ai^ument  of  plaintifTs  counsel,  in -his  con- 
tention of  the  proper  meaning  of  the  third  paragraph, 
proceeds  largely  on  the  assumption  that  the  testatrix 
must  have  had  in  mind  a  legal  indebtedness  of  George  A.. 
Neeves  to  the  estate  of  Thomas  B.  Scott, — one  which 
could  be  enforced  by  the  estate  in  an  action;  and,  tinless 
such  an  indebtedness  in  fact  existed  when  the  testatrix 
died,  there  is  nothing  to  which  the  language  applies. 
But  this  is  not  the  correct  view  in  which  to  consider 
the  matter.  If  possible,  we  must  ascertain  the  inten- 
tion of  the  testatrix,  and  cany  that  intention  into  effect 
Extrinsic  evidence  of  the  fact^  and  circumstances 
which  will  explain  the  language,  and  show  in  what 
sense  it  was  used  by  the  testatrix,  is  admissible,  though, 
of  course,  not  to  change  the  plain  meaning  of  the  words. 
The  words  "  debt "  and  "  indebtedness  "  are  not  always 
used  in  the  same  sense;  that  is,  they  do  not  always  im- 
port a  legal  obligation  on  the  part  of  one  to  pay  another 
something  due  him.  They  often  imply  a  mere  moral 
or  equitable  obligation,  as  well  as  a  strictly  legal  one. 
In  what  sense  were  the  words  "individual  indebted- 
ness" used  in  this  paragraph?  Must  we  assume  that 
the  testatrix  referred  to  a  strictly  l^al  debt  which 
Oewge  A.  Neeves  owed  the  estate  of  her  husband,  and 
to  no  other?  Or  had  she  in  mind  an  indebtedness 
which  she  supposed  George  A.  Neeves  was  legally  or 
morally  bound  to  answer  for  to  the  estate  of  Thomas  B. 
Scott?  In  the  interpretation  of  the  language,  it  will 
not  do  to  stop  with  the  inquiry.  Did  George  A.  in  fact 
and  in  law,  owe  a  debt  to  the  estate  of  Thomas  B.  Scott 
which  could  be  enforced  by  action  in  favor  of  the  estate 
when  the  testatrix  died?  It  is  an  established  fact  that 
George  A.  Neeves,  as  agent,  gave  the  notes  of  his  brother 


D.qitizeabyG00l^lc 


SCOTT  V.   NEETK8.  515 

WHliam  B.  Neevea  for  the  loan  when  it  was  made.  But 
whether  George  A.  borrowed  the  money  for  himself  or 
for  his  hrother  or  to  be  used  in  the  flouring-mill  busi- 
ness, is  a  (juestion  we  do  not  deem  it  necessary  to  de- 
termine. Certain  it  is  that  loan  was  obtained  by 
him.  It  is  equally  certain  that  Mra.  Scott  knew  about 
this  loan  made  by  her  husband  to  George;  and  there  is 
good  ground  for  the  inference  that  the  loan  was  made 
at  her  request,  and  that,  when  she  executed  her  will,  she 
knew  that  a  part  of  the  loan  was  unpaid.  The  evidence 
is  clear  and  satisfactory  that  she  regarded  and  spoke  of 
this  debt  as  the  indebtedness  of  her  brother  George  A. 
It  is  not  probable  that  she  had  any  accurate  knowledge 
as  to  whether  he  was  technically  liable  at  law  (or  the 
loan,  but  that  she  spoke  of  this  debt  as  the  debt  of  George 
is  indisputable.  To  sustain  this  statement  it  is  only 
necessary  to  refer  to  her  letter  written  to  George,  dated 
March  8,  1887,  in  which  she  tells  him  that  a  note 
against  him  for  f3,500  had  been  found  among  her  hus- 
band's papers,  and  asking  him  "  if  he  was  owing  the  estate 
anything  besides  that  $2,000  and  interest.*'  The  |2,000 
was  the  unpaid  balance  of  the  $4,000  loan;  and  the 
$3,500  note  referred  to  was  the  Bull  note  mentioned  in 
the  case,  which  was  no  longer  an  existing  indebtedness 
against  any  one.  There  is  much  testimony  besides  this 
item  which  shows  that,  in  conversations,  Mrs.  Scott  re- 
ferred to  this  indebtedness  for  the  balance  of  the  loan  to 
her  brother  George  as  his  indebtedness;  and  there  can  be 
no  doubt,  upon  the  evidence,  that  this  was  the  indebted- 
ness which  she  had  in  mind  when  she  made  her  will. 
It  is  suggested  that  she  referred  to  the  Bull  note,  but 
this  supposition  is  completely  overthrown  by  the  testi- 
mony. She  must  have  had  in  mind  this  indebtedness 
of  George  to  her  husband's  estate  for  this  loan,  which 
she  supposed  he  was  liable  for,  or  morally  bound  to 
make  good;  and  the  learned  circuit  judge  was  fully  war- 
ranted in  finding,  upon  the  evidence,  that  she  was  ac- 
customed to  speak  of  that  indebtedness  and  always  de- 
scribed it,  as  the  indebtedness  of  George  to  the  estate  of 
her  husband.  We  shall  not  attempt  to  refer  to  the  tes- 
timony which  sustains  that  view,  for  it  is  unnecessary. 
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But  the  question  remaina,  Was  it  competent  to  show 
by  extrinsic  evidence  that  the  testatrix  always  re- 
garded and  spoke  of  this  indebtedness  of  the  balance  of 
the  loan  as  the  indebtedness  of  her  brother  George  A.  to 
her  husband's  estate,  so  as  to  identify  the  subject-mat- 
ter to  which  she  referred  in  her  will,  when  she  directed 
that  such  individual  indebtedness  be  paid  for  him  out  of 
her  estate?  We  have  already  indicated  our  view  that 
she  did  not  necessarily  nor  probably  refer  to  a  technical 
legal  liability  of  Oeorge  to  the  estate  of  her  husband,  bat 
that  an  equitable  or  moral  obligation  on  his  part  to 
answer  for  that  debt  would  come  within  the  meaning 
of  the  language.  But  was  parol  evidence  admissible  to 
show  that  the  testatrix  used  the  language  in  that  sense? 
It  seems  to  us  that  evidence  of  the  facts  and  circum- 
stances which  tend  to  disclose  the  intention  of  the  testa- 
trix, and  enable  us  to  understand  the  meaning  and  ap- 
plication of  her  words,  was  admissible.  We  think  the 
rule  laid  down  by  Prof.  Greenleaf  sanctions  the  admis- 
sion of  such  evidence  to  apply  the  intention  of  the  testa- 
trix, and  explain  what  was  the  indebtedness  to  which 
she  referred.  1  Oreenl.  Ev.,  §§  277,  289.  The  effect  of 
the  evidence  was  not  to  add  words  to  the  will,  nor  con- 
tradict the  words  used  therein,  but  to  explain  what  was 
really  intended  by  words  of  doubtful  meaning.  It  comes 
within  the  rule  down  by  Mr.  Justice  Lton  in  Morgan 
V.  BurrOKs,  45  Wis.  217,  where  evidence  is  held  admis- 
sible in  aid  of  the  interpretation  of  words  of  uncertain 
or  doubtful  meaning.  See,  also,  Mllkr  v.  Traveis,  8 
Bing.  244;  Cloak  v.  llammond,  L.  R.  34  Ch.  Div.  255;  In 
re  Jiushell,  L.  R.  13  Prob.  Div.  7;  Atkinson  v.  Cumm'mn,  9 
How.  479.  Judge  Redfield  states  the  rule  in  substaH- 
tially  these  words:  "The  admission  of  parol  evidence 
in  regard  to  wills  essentially  the  same  which  prevails  in 
regard  to  contracts  generally.  It  can  be  received  to 
show  the  intention  of  the  testator  and  especially  to 
enable  the  court,  where  the  question  arises,  to  give  his 
language  such  an  interpretation  as  it  is  reasonable  to 
presume,  from  the  circumstances  in  which  he  was 
placed,  he  intended  it  should  receive,  or  to  put  the  court 
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in  the  place  of  the  testator."  1  Redf .  Wills,  496.  Hence 
we  think  there  was  no  error  in  admitting  parol  evidence 
■of  extrinsic  circumstances  to  show  in  what  sense  the 
testatrix  used  the  word  "  indebtedness "  in  the  third 
paragraph  of  the  will.  It  is  apparent  that  she  did  not 
necessarily  use  it  in  the  strict  sense  of  a  legal  liability 
on  the  part  of  (Jeorge  A.  Neeves  to  the  estate  of  Thomas, 
B.  Bcott,  but  might,  and  probably  did,  attach  a  different 
meaning  to  it.  Of  course  the  intention  of  the  testatrix 
must  have  effect  given  to  it. 

The  other  error  assigned  is  the  direction  in  the  de- 
cision and  judgment  of  the  court  below  as  to  the  pay- 
ment of  costs  and  disbursements.  The  court  directed 
that  the  taxable  costs  and  disbursements  of  all  parties 
who  had  appeared  in  that  court  should  be  paid  out  of 
the  estate  of  Ann  E.  Scott,  deceased,  and  that  the 
county  court  of  Lincoln  county  should  make  such  allow- 
ance to  the  respective  parties  out  of  the  estate  for  coun- 
sel fees  as,  in  the  exercise  of  sound  discretion,  might  be 
just  This  order  conforms  to  the  direction  of  this  court 
in  Scott  V.  West,  63  Wis.  588,  24  N.  W.  Rep.  161,  and  25 
N.  W.  Kep.  18;  Wehater  v.  Morris,  66  Wis.  400,  28  N.  W. 
Eep.  353;  Ford  v.  Ford,  70  Wis.  68,  33  N.  W.  Rep.  188, 
— which  decisions  upon  this  point  we  have  no  desire  to 
disturb. 

It  follows  from  these  views  that  the  part  of  the  judg- 
ment of  the  circuit  court  appealed  from  is  affirmed;  tax- 
able costs  and  disbursements  of  both  parties  in  this 
court  to  be  paid  out  of  the  estate  of  Ann  E.  Scott. 

By  the  Court. — Ordered  accordingly. 

Lton,  J.,  took  no  part. 

TatIiOR,  J.  This  action  was  commenced  in  the  cir- 
-cuit  court  by  the  appellant,  executor,  etc.,  for  the  pur- 
pose of  obtaining  a  construction  of  certain  portions  of 
the  will  of  the  testatrix,  Ann  E.  Scott.  William  B. 
Tveeves  and  George  A.  Xecvcs  were  made  parties  to  the  ac- 
tion as  being  interested  in  said  will  as  legatees  named 
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therein.  In  the  complaint  the  executor  asked  for  the 
construction  of  certain  clauses  and  provisions  in  said 
will,  but  did  not  ask  for  any  construction  of  the  third 
clause  in  said  will,  which  reads  as  follows:  "Third, 
"Whereas,  my  brother  George  A.  ^'cei-es  is  indebted  to  me 
in  the  sum  of  ten  thousand  dollars,  money  loaned,  it  is 
my  will  that  the  said  indebtedness  be  canceled,  and  my 
brother  released  from  all  demands  and  obligations  in 
consequence  of  the  same.  And  tcherrax,  he  is  now  in- 
debted indiridually  to  the  estate  of  my  husband,  Thomas  B. 
Scott,  deceased,  I  direct  that  such  iudiridual  indebtedness 
he  paid  for  him  out  of  my  estate,  (so  that  he  may  be  ichoJly 
released  from  the  same),  so  far  as  any  such  indebtedness  re- 
mains outstanding  at  my  d<rease." 

The  contention  on  this  appeal  is  as  to  the  construc- 
tion which  should  be  given  to  the  words  in  italics  in  this 
paragraph  of  the  will.  In  other  parts  of  the  Tvill  the 
testatrix  gare  her  brother  William  B.  Xeeifs  a  legacy  of 
125,000  and  to  her  brother  George  A.  Meeres  $25,000  in 
trust  for  his  children. 

The  brothers  of  the  deceased,  WiUiam  B.  and  George  A. 
appeared  in  the  action,  and  claimed  that  the  court 
should  construe  this  clause  of  the  will,  as  well  as  the 
parts  asked  to  be  onnstrued  by  the  plaintiff  in  the  ac- 
tion; and  they  offered  evidence  tending  to  show,  as 
they  claim,  that  the  clause  above  quoted,  in  italics,  was 
intended  by  the  testatrix  to  refer  to  a  particular  claim 
or  debt  due  to  the  estate  of  Thomas  B.  Scott,  her  de- 
ceased husband,  upon  a  loaii  of  f4,000  made  by  said 
Scott  in  his  lifetime,  as  is  claimed,  to  George  A.  Xeeres, 
and  |2,000  of  which  remained  unpaid  at  the  time  of 
the  death  of  the  testatrix,  and  that  she  intended  that 
her  estate  should  pay  and  cancel  this  debt,  irrespective  of 
the  qnesl  ion  whether  her  brother  George  was  indebted  to 
the  estate  of  Thomas  R.  Scott  for  any  part  of  such  f  2,000 
at  the  time  of  her  death,  or  not.  TTie  answer  of  the  re- 
spondents upon  this  part  of  the  will  is  as  follows: 

"These  defendants  further  allure  that,  by  the  indi- 
vidual indebtedness  of  the  defendant  George  A.  N'eeres  to 
the  estate  of  Thomas  B.  Scott,  deceased,  which,  by  the 
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third  paragraph  of  said  will,  the  said  testatrix,  Aim  Eliza 
Scott,  directed  to  be  paid  for  him,  said  George  A.  Neetes, 
out  of  her  estate,  so  that  he  mi};ht  be  wholly  released 
from  the  same  so  far  as  any  such  indebtedness  should 
renoaia  outstanding  at  her  decease,  the  said  testatrix 
referred  to,  and  intend  to  provide  for,  the  payment 
of  certain  sums  of  money  loaned  to  the  said  Qcorge  A. 
Neevcs  by  said  Thomas  B.  Scott  in  his  lifetime,  and  for 
which  said  Thomas  B.  Scott  received  a  note  or  notes 
made  and  signed  by  said  George  A.  ycerca  in  the  name  of 
the  defendants  Wdtiam  B.  Xveves,  his  brother,  by  him, 
said  George  A.  Xcevea,  as  agent;  that,  at  the  time  of  the 
decease  of  said  Thomas  B.  Scott,  George  A.  Neei-es  was 
not  indebted  to  him  except  for  the  moneys  represented 
by  said  notes,  and  that  the  said  Ann  Eliza  Scott  knew  of 
the  loaning  of  said  moneys  by  said  Thomas  B.  Scott  to 
said  George  A.  Xeevcs,  and  supposed  at  the  time  she  exe- 
cuted said  will  that  the  evidence  of  indebtedness  for 
such  loans  or  loan  held  by  said  Thomas  B.  Scott  in  form 
and  fact  showed  the  said  George  A.  Ifeercs  to  be  the 
debtor  of  said  Thomas  B.  Scott  therefor,  and  it  was  her 
intention  by  said  paragraph  3  of  said  will  to  cause  such 
indebtedness  represented  by  such  note  or  notes  to  be 
paid  and  wholly  satisfied  out  of  her  estate.  These  de- 
fendants, William  B.  Xeeien  and  George  A.  Xeevet,  fur- 
ther allege  that  the  said  Walter  A.  Scott,  plaintiff,  has 
declared  that  it  is  his  purpose  to  enforce  the  collection 
of  said  indebtedness  by  action  upon  said  notes  against 
said  William  B.  Neeves,  or  otherwise  notwithstanding 
said  provision  in  said  paragraph  3  of  said  will  of  Ann 
E.  Scott,  deceased;  and  these  defendants  fear  that  he 
will  commence  and  prosecute  such  action,  unless  he 
should  be  restrained  from  so  doing  by  order  of  this 
court.  "Wherefore  these  defendants  pray  that  it  may 
'  be  adjudged  and  determined  by  the  court  that  it  was  the 
intention  of  said  Ann  E.  Scott,  in  and  by  said  third 
paragraph  of  her  will,  to  provide  for  the  payment  of 
said"  notes,  and  of  the  indebtedness  represented  thereby, 
by  the  plaintiff,  as  the  executor  of  her  said  wUl,  out  of 
her  estate,  and  that  said  third  paragraph  of  her  said 
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will  be,  by  the  judgment  of  this  court,  construed  as  re- 
ferring and  applying  to  said  indebtedness,  and  said 
notes  given  therefor,  and  that  the  said  plaintiflE  be  en- 
joined by  the  final  judgment  in  this  action,  and  also 
during  the  pendency  thereof,  from  selling,  transferring, 
or  in  any  manner  disposing  of  said  notes  or  commencing 
or  prosecuting  any  action  thereon  against  said  WiUiam 
B.  Neetvs  or  said  George  A.  Neeoes,  or  othCTwise  attempt- 
ing to  collect  the  same." 

On  the  trial  in  the  circuit  court  the  respondents  were 
permitted  to  introduce  evidence,  under  objection  by 
plaintiff,  which  it  is  claimed,  tends  to  show  that  the  tes- 
tatrix, by  this  clause  in  her  will,  intended  to  cancel  any 
debt  due  to  the  estate  of  her  deceased  husband  on  ac- 
count of  said  54,000  loan,  irrespective  of  the  question 
as  to  who  owed  the  debt,  and  it  is  insisted  that  it  makes 
no  difterence  as  to  the  construction  of  this  clause  of  the 
will  whether  George  A.  was  at  the  time  of  her  death,  or 
at  any  other  time,  indebted  to  Thomas  B.  Scott  or  to 
lis  estate  for  said  sum  so  loaned,  or  any  part  thereof. 
After  hearing  the  evidence  in  the  case,  the  learned 
circuit  judge  made  findings  upon  this  question  num- 
■bered  23,  24,  25,  26,  27,  28,  29,  30,  31,  and  32.  The  thir- 
ty-second finding  of  fact  reads,  as  follows:  "The  testa- 
trix, Ann  E.  Scott,  meant  and  intended  by  the  indi- 
Tldual  indebtedness  of  her  brother  George  A,  Neeves  to 
the  estate  of  her  husband,  Thomas  B.  Scott,  referred  to 
in  the  third  paragraph  of  her  last  will  and  testament, 
the  indebtedness  to  the  estate  of  her  said  husband  for 
the  balance  unpaid  of  said  loan  of  f4,000,  to  secure 
which  said  promissory  notes  had  been  so  given  by  said 
George  A.  Neeves  in  the  name  of  WUUam  B.  Neeves,  which 
indebtedness  she  understood  to  be,  and  was  accustomed 
always  to  describe  and  speak  of  as,  the  individual  in- 
debtedness of  said  George  A.  Neeves;  and  she  intended 
to  and  did,  in  and  by  said  paragraph,  direct  that  such 
indebtedness  secnred  by  said  notes,  so  far  as  the  same 
might  remain  outstanding  at  her  decease,  should  be 
paid  out  of  her  estate." 

And  the  court  found,  as  a  conclusion  of  law,  as  fol- 
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Iowb:  *•  It  should  be  declared  and  adjudged  by  the  judg- 
ment of  the  court  herein  that,  in  and  by  the  latter 
claose  of  the  third  paragraph  of  her  will,  construed  and 
interpreted  according  to  the  true  intent  and  meaning 
thereof  first  the  said  teBtatrix,  Ann  E.  Scott,  directed 
the  paymait  by  her  executor,  out  of  her  estate,  to  the  es- 
tate of  her  deceased  husband,  Thomas  B,  Scott,  of  the 
said  sum  of  two  thousand  dollars,  being  the  tmpaid 
balance  of  principal  of  the  four  thousand  dollars  loaned 
by  said  Thomas  B.  Scott  to  George  A.  Neevea  December' 
11, 1883,  and  secured  by  two  notes  of  William  B.  Neeves 
of  that  date,  made  by  George  A.  Neeves  in  his  name  and 
as  his  agent,  for  one  thousand  dollars  each,  due,  respect- 
ively,  eight  and  nine  months  after  date,  and  b«iring  in- 
terest at  the  rate  of  eight  per  cent  per  annum,  together 
with  interest  upon  said  two  thousand  dollars  at  the  rate 
of  eight  per  c«it.  per  annum  from  December  11,  1883, 
according  to  the  terms  of  said  notes." 

The  plaintiff  duly  excepted  to  the  findings  of  fact  and 
conclusions  of  law. 

It  is  not  contended  by  the  learned  counsel  for  the  ap- 
pellant that  the  judgment  would  not  be  right  if  there 
was  sufficient  evidence  in  the  case  to  show  that  George  A. 
Neeves  was  indebted  to  the  estate  of  Thomas  B.  Scott,  di- 
rectly or  indirectly,  for  this  12,000,  at  the  time 
of  the  death  of  the  testatrix;  but  it  is  insisted 
that  the  whole  evidence  in  the  case  shows  con- 
clusively that  George  A.  Neetes  was  not  at  the  time 
of  her  death,  or  at  any  other  time  indebted  to 
Scott  on  account  of  said  loan,  and  that  Scott 
or  his  executor  has  never  made  any  claim  on  George  A. 
on  account  of  such  loan.  I  agree  with  the  contention 
of  the  learned  counsel  for  the  appellant  on  this  point. 
My  reason  for  agreeing  with  their  contention  is  based 
on  the  fact  that  George  A.  never  received  any  benefit 
ftwm  said  loan,  so  far  as  the  evidence  in  this  case  tends 
to  show,  and  that  William  B.  Xeeves  received  all  such 
benefit,  and  his  notes  were  given  to  and  accepted  by 
Scott  as  the  evidence  of  the  indebtedness  at  the  time 
the  loan  was  made,  and  further  rely  upon  the  written 
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statement  of  George  A.  made  witMn  eight  months  of  the 
death  of  the  testatrix  that  he  owed  the  estate  of 
Thomas  B.  Scott  nothing. 

I  do  not  understand  that  even  the  learned  coonael  tor 
the  respondents  place  great  reliance  on  the  fact  of  the 
actual  indebtedness  of  George  A.  Neeves  to  the  estate  of 
Thomas  B.  Scott  at  the  time  of  the  death  of  the  testa- 
trix to  sustain  the  judgment  entered  in  the  case.  Their 
principal  reliance  is  upon  the  claim  made  that  the  testa- 
trix intended  by  her  will  to  direct  her  estate  to  pay  the 
amount  due  the  Scott  estate  on  said  91,000  loan  at  the 
time  of  her  death,  without  any  regard  as  to  who  was 
the  debtor.  In  my  opinion,  the  evidence  in  this  case 
feils  entirely  to  show  any  such  intent  on  the  part  of 
the  testatrix,  admitting  that  it  was  competait  under 
the  law  to  show  by  parol  evidence  that  such  was  her 
intention.  It  seems  to  me  very  plain  that  the  testatrix, 
by  this  statement  in  her  will,  intended  to  benefit  her 
brother  George  and  no  one  else.  It  is  tu^ed  that  she 
supposed  that  George  was  indebted  to  her  deceased  hus- 
band upon  two  notes  of  ?1,000  each,  and  that  it  was 
these  notes  she  intended  to  have  paid  out  of  her  estate. 
This  contention,  it  appears  to  me,  is  not  probable,  nor 
is  it  sustained  by  the  evidence.  There  is  evidence 
enough  to  show  that  she  knew  of  the  existence  of  these 
notes,  and  there  is  also  an  abundance  of  evidence  that 
she  knew  that  these  notes  were  not  signed  by  her 
brother  George,  but  were  signed  by  her  brother  WUliam 
B.  Now,  it  is  almost  too  clear  for  doubt  that,  if  the 
testatrix  had  intended  to  provide  for  the  payment  of 
these  notes  without  regard  to  the  fact  whether  her 
brother  George  was  liable  for  their  payment,  she  would, 
most  naturally,  have  so  stated  in  her  will,  and  have 
directed  their  payment;  but  if  she  intended'  that  they 
should  be  paid  out  of  her  estate  only  in  case  George 
was  liable  for  their  payment,  she  would  have  directed 
just  as  she  did  in  her  will.  The  language  of  the  will 
to  my  mind,  excludes  the  idea  that  she  intended  to  pay 
those  two  notes  in  any  event,  whether  George  was  liable 
for  their  payment  or  not.    Had  the  evidence  shown 
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that  the  testatrix  did  not  know  tnat  WUUam  B.  had 
given  his  note  for  the  |2,000,  there  would  be  some  rea- 
son, perhaps,  for  saying  that  she  intended  to  pay  this 
debt  in  any  event;  but,  when  she  knew  of  the  liability  of 
her  brother  William  B.  to  pay  this  debt,  and  still  pro- 
vides only  for  the  payment  of  the  debt  of  George,  it 
seems  to  me  she  excludes  the  idea  that  that  particular 
debt  shall  be  paid  whether  George  be  liable  to  pay  it  or 
not. 

It  is  u:^ed  that  she  supposed  George  was  liable  to 
pay  this  debt,  and  so  it  ought  to  be  paid  out  of  her  es- 
tate. The  fact  that  she  supposed  George  liable  for 
the  debt  can  make  no  difference.  Suppose  George  had 
given  his  notes  for  this  debt,  but,  before  his  sister  made 
her  will,  he  had  some  arrangement  between  himself  and 
some  stranger  by  which,  for  a  valid  consideration,  he 
had  been  released  from  the  debt,  and  such  stranger  had 
become  liable  to  pay  the  same  to  the  estate  of  her  hus- 
band. Can  it  be  possible  that  such  stranger  could  have 
insisted  that  the  debt  should  be  discharged  out  of  her 
estate,  under  the  language  of  this  will?  TMio  will  be 
benefited  by  the  payment  of  this  debt  out  of  the  estate  of 
the  testatrix?  Certainly  no  one  else  than  'William  B.; 
and  when  the  debt  of  WiUiam  B.  is  discharged  by  the 
estate  of  his  sister,  he  will  be  under  no  legal  or  moral 
obligations  to  pay  the  amount  to  George  and  so  a  pro- 
vision in  her  will  clearly  intended  to  benefit  her  brother 
George  is  by  the  judgment  of  the  court  made  to  benefit 
William  B.,  without  one  word  in  her  will  or  any  inten- 
tion shown  in  the  evidence  that  she  intended  to  benefit 
her  brother  William. 

The  only  reason  that  could  be  urged  with  any  plausi- 
bility that  the  testatrix  intended  that  this  f2,000 
should  be  paid  irrespective  of  the  question  as  to  who 
was  the  debtor  must  rest  on  the  idea  that  she  supposed 
that  the  money  which  was  loaned  went  into  the  mill 
business,  and  so  benefited  George  and  whatever  relieved 
the  mill  business  would  benefit  him.  But  the  evidence 
of  George  and  William  B.  both  rejects  this  theory  of  the 
case.      George  claims  no  interest  in  the  mill  business  ex- 
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cept  to  the  extent  of  |25,  and  William  B.  in  no  way 
recognizes  his  interest  in  that  business  beyond  his  own- 
ership of  one  sliare  of  the  stock,  of  the  par  value  of 
?25.  Why,  then,  should  the  mill-owners  be  relieved 
from  the  payment  of  the  f 2,000  which  they  have  re- 
ceived and  used  in  their  business  by  a  clause  in  this  will 
which  is  clearly  intended  to  benefit  George  and  Oeorge 
only?  If  this  |2,000  be  paid  out  of  the  estate  of  the 
testatrix,  so  far  as  the  evidence  in  this  case  shows,  no 
One  will  be  benefited  except  the  owners  of  the  stock  of 
the  mill  company,  some  of  whom  are  entire  strangers 
to  the  testatrix,  and  in  no  way  the  objects  of  her  bounty. 
If,  after  this  debt  of  the  mill-company  was  paid  out  of 
her  estate,  where  would  be  a  legal  claim  on  the  part  of 
Oeorge  to  demand  the  money  of  the  mill  company,  the 
case  would  have  a  different  aspect,  and  it  might  be 
claimed  that  the  intention  of  the  testatrix  would  be  ac- 
complished substantially  as  she  intended.  If  it  could 
be  shown  from  the  evidence  in  this  case  that  the  pay- 
ment of  the  |2,000  out  of  the  estate  of  the  testatrix 
would  inure  to  the  benefit,  in  any  way,  of  George  A. 
Neeves,  I  should  not  feel  that  the  intention  of  the  tes- 
tatrix had  been  defeated,  although  in  that  event  it 
would  be  taking  the  $2,000  out  of  the  estate  of  the  tes- 
tatrix, and  giving  it  as  an  absolute  legacy  to  George, 
and  not  simply  the  canceling  of  a  debt  due  from  George 
to  the  estate  of  Scott. 

It  is  said  that  the  testatrix  might  recc^nize  Oeorge  as 
the  debtor  to  the  estate  of  Scott  for  the  ?2,000, 
whether  there  was  any  legal  liability  on  Ma  part  or  not; 
but  then,  to  carry  out  her  intention  to  benefit  George  to 
the  extent  of  such  indebtedness,  the  court  ought  to  de- 
clare the  Scott  estate  a  trustee  of  the  |2,000  when  col- 
lected of  William  B.  for  the  benefit  of  George  and  the 
estate  directed  to  pay  George  the  $2,000  when  collected. 
Such  a  decree  would  carry  out  her  intent  to  benefit 
George  and  not  the  mill  company,  which  can  alone  be 
benefited  under  the  judgment  entered  in  this  case. 

The  evidence  in  the  case  shows  that  if  even  at  any 
time^  George  was  indebted  to  the  estate  of  Scott  for  this 
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loan,  such  indebtedness  was  for  a  valuable  considera- 
tion assumed  by  his  brother  William  B.  or  by  the  mill 
company.  The  consideration  for  such  assumption  of 
the  debt  was  the  receipt  by  the  mill  company  from 
George  of  the  whole  amount  of  the  money  loaned,  and 
the  giving  of  the  note  of  one  of  the  principal  stock- 
owners  for  the  payment  of  such  loan,  which  note  was 
accepted  by  Scott  in  full  satisfaction  of  such  debt  by 
George.  Suppose  George  had  in  fact  given  his  own  note 
to  Scott  foE  this  $2,000  and  this  fact  had  been  known 
to  the  testatrix,  but  before  her  death,  and  without  her 
knowledge,  George  had  paid  the  $2,000  note  to  Scott  by 
giving  Scott  the  note  of  his  brother  William,  William 
having  received  from  George  a  sufficient  consideration 
for  his  note  for  |2,000.  Is  it  possible  that  William 
could  have  received  the  benefit  of  this  provision  in  the 
will  of  the  testatrix?  And  yet  this  is,  substantially, 
what  the  evidence  in  the  case  shows.  George  owes 
nothing  to  Scott,  because  he  has  in  fact  received  noth- 
ing from  him,  William  does  owe  Scott  the  f2,000,  and 
has  received  a  full  consideration  for  his  promise  to  pay 
tbe  debt.  Now,  if  his  debt  is  paid  out  of  the  estate  of 
the  testatrix,  he  and  he  alone,  is  the  beneficiary  under 
the  will,  instead  of  George;  and,  contrary  to  the  express 
terms  of  the  will,  declaring  the  provision  for  the  benefit 
of  George,  the  entire  benefit  goes  to  William  B.,  with  no 
liability  over  to  George  after  his  debt  is  satisfied  and 
discharged.  The  fact  that  the  testatrix  supposed  George 
A.  owed  this  debt  is  the  strongest  evidence  that  she  did 
not  intend  that  her  estate  should  pay  it,  unless  he  did 
in  fact  owe  the  debt.  If  she  had  intended  this  debt 
should  be  paid  irrespective  of  who  owed  the  debt,  it  is 
to  me  very  certain  she  would  not  have  used  the  lan- 
guage she  did  use  in  her  will. 

It  seems  to  me  so  clear  that  the  judgment  of  the  cir- 
cuit judge  is  in  conflict  with  the  intention  of  the  testa- 
trix expressed  in  her  will  that  I  am  constrained  to  dis- 
sent from  the  decisions  of  this  couri;  sustaining  such 
judgment. 

A  motion  for  a  rehearing  wus  denied. 
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.    ,         Cody  r.  BuNN. 

(46  New  Jersey,  Equity,  131.) 

Construction — Words    and    phrases  —  "Or"  or 
"  AND  " — "  And  "or  "  or." 

Courts,  sometimes.  In  construing  wIIIb,  read  "  or  "  as  meaning  "  aod," 
nnd  "  and  "  ns  meaning  "  or."  but  sucli  departures  from  tbe  words 
of  the  will  are  never  made,  except  It  Is  plain  that  It  is  necessary  to 
do  BO  in  order  to  rI™  effect  to  what  appears  to  be  tbe  dear  in- 
tention of  the  testator.  All  doubts  are  to  be  reeolved  In  favor  of  tbe 
testator's  baring  said  exactly  n'hat  he  meant 

On  danurrer  to  the  bill. 

Ftvnk  E.  Bradita;  for  complainaDt. 

Jatnca  L.  Griggs,  for  defendant. 

■\''an  Fleet,  \.  C.  This  is  a  suit  for  a  legacy. 
Whether  the  complainant  is  entitled  to  recover  or  not 
depends  entirely  ou  the  construction  which  shall  be 
given  to  the  will  of  Conrad  Bunn,  deceased.  The  tes- 
tator died  in  June,  1806.  By  his  will  after  directing 
the  conversiou  of  all  his  estate  into  money  and  the 
payment  of  his  debts  and  funeral  expenses,  he  said: 

"  I  do  give  and  bequeath  the  balance  to  my  five  chUd- 
dren  equally,  except  as  is  hereinafter  mentioned.  To 
my  son  Martin  Bunn,  the  one-fifth  of  my  said  effects; 
to  my  son  William  C.  Bunn,  the  one-fifth  do.  ;  to  my  son 
John  Bunn  the  one-fifth  do.  ;  to  my  son  Ferdinand,  the 
one-fifth  of  my  said  effects,  or  io  each  of  their  latcfiil  heirs; 
and  to  Mary  Ann  Bunn,  my  daughter,  and  wife  of  David 
Williams,  the  use  of  the  interest  of  the  one-dfth  of  my 
said  efTecte,  except  in  case  the  said  Mary  Ann,  wife  of 
the  siiid  David  Williams,  has  heirs,  op  an  heir,  at  the 
time  of  her  death,  then  the  said  share  to  equal ;  if  not, 
then  said  share  of  the  said  Mary  Ann,  wife  of  said  David 
Williams,  to  revert  back  to  the  above-mentioned  Martin 
Bunn,  William  C.  Bunn,  John  Bonn  and  Peirdinand 
Bunn,  or  their  lawful  heirs.  And  I  do  hereby  order  my 
executors  to  pay  to  the  said  Mary  Ann,  wife  of  the  said 
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David  WUliams,  the  interest  due  on  the  one-fifth  of  my 
effects,  each  and  every  year,  to  the  time  of  her  death." 
Four-fifths  of  the  testator's  estate  were  paid  to  his 
four  sons  in  1867.  Mrs.  Williams,  who  was  entitled  to 
the  interest  of  the  other  fifth  during  her  life,  died  in 
April,  1889,  She  left  no  child  or  descendant  of  a  child 
at  the  time  of  her  death.  Counsel  stated  on  the  argu- 
ment that  they  were  agreed  in  opinion  that  it  is  plain 
that  the  testator  meant  by  the  words  "  heirs  or  an  heir," 
in  designating  who  should  take  the  principal  of  the 
one-fifth  on  the  death  of  the  life-tenant,  the  children  or 
child  of  the  life-tenant.  I  concur  in  that  view;  and  I 
am  also  of  opinion  that  what  the  testator  meant  by  the 
words  "  then  said  share  to  equal,"  is  that  then  said 
share  shall  be  equally  divided  among  them,  so  that,  if 
the  testator  had  put  in  words  all  that  he  intended  to 
say,  that  sentence  of  his  will  would  hare  read  in  this 
wise:  "  Except  in  case  that  said  Mary  Ann,  wife  of  the 
said  David  Williams,  has  heirs  or  an  heir  at  the  time 
of  her  death,  then  the  said  share  shall  be  equally  di- 
vided amongst  them."  John  Bunn,  one  of  the  testator's 
iour  sons,  died  in  the  lifetime  of  his  sister,  Mrs.  Wil- 
liams, leaving  an  only  child  and  also  leaving  a  will. 
John  gave  all  his  property  to  his  executor.  The  com- 
plainant sues  in  the  right  of  John's  child,  the  child  hav- 
ing assigned  to  the  complainant  all  his  right  under  his 
grandfather's  wilL  The  question  to  be  decided  is 
whether  the  complainant,  or  John's  executor,  is  en- 
titled to  that  part  of  the  testator's  estate,  set  apart 
for  Ihe  use  of  Mrs.  Williams  during  her  life,  which 
would  have  been  payable  to  John  in  case  he  had  sur- 
vived Mrs.  Williams.  John's  executor  wiU  be  entitled 
to  prevail  in  this  suit,  unless  it  shall  be  found  that  by 
the  true  meaning  of  the  will  the  testator  meant,  in  case 
John  dietl  during  the  life  of  Mrs.  Williams,  his  share  of 
the  fund  set  apart  for  her  use  should  go  to  his  children 
or  child. 

The  words  to  which  we  most  principally  look  in  try- 
ing to  discover  the  testator's  meaning  are  these:  "if 
not," — ^that  is  if  Mrs.  Williams  does  not  leave  children 
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or  a  chad  at  the  time  of  her  death,  "then  said  share  of 
the  aaid  Mary  Ann,  wife  of  said  David  WUliams,  to  re- 
vert back  to  the  above-mentioned  Martin  Bunn,  Wil- 
liam C.  Bunn,  John  Bunn,  and  Ferdinand  Bunn,  or  their 
lawfnl  heirs."  But  for  the  words  "or  their  lawful 
heirs,"  or  if  the  words  had  been  "and  their  lawful 
heirs,"  there  can  be  no  doubt  that,  according  to  well- 
established  rules  of  construction,  John  would  have 
taken  a  vested  interest,  such  as  would  not  have  been 
subject  to  be  defeated  by  bia  death  in  the  lifetime  of 
his  sister.  But  the  presence  of  these  words  renders 
that  construction  impossible,  unless  we  say  that  they 
mean  nothinj^;  and  that  cannot  be  said  truthfully  in 
this  case,  because  it  is  quite  plain,  as  I  think,  that  they 
were  used  to  show  that  the  testator  meant,  in  case  the 
primary  legatee  or  parent  was  not  alive  when  the 
legacy  became  payable,  his  children  or  child  should 
take  it:  or  unless  we  say  that  the  word  "or"  should 
be  read  as  meaning  "and,"  and  thu^  make  the  gift  to 
John  Bunn  and  his  lawful  heirs,  and  not,  as  it  now 
stands,  to  John  Bunn  or  his  lawful  heirs.  Courts,  it 
is  true,  sometimes,  in  construing  wills,  read  "or"  as 
meaning  "  and,"  and  "  and  "  as  meaning  "  or,"  but  such 
departures  from  the  words  of  the  will  are  never  made, 
except  it  is  plain  that  it  is  necessary  to  do  so  in  order 
to  give  effect  to  what  appears  to  be  the  clear  intention 
of  the  testator,  ffolcom  v.  Lake,  4  Zab.  683-688,  on  error, 
1  Dutch,  6G5.  All  doubts  are  to  be  resolved  in  favor  of  , 
the  testator's  having  said  exactly  what  he  meant. 
Courier  v.  Stagg,  12  C.  E.  Gr.  305-307.  The  testator,  it 
is  important  to  observe,  used  this  phrase,  or  one  sub- 
stantially like  it,  in  a  prior  part  of  his  will.  In  giving 
direction  as  to  how  the  residue  of  his  estate  shall  be 
divided  he  says  that  one-fifth  of  it  shall  be  paid  to  each 
of  his  four  sons,  and  then  adds,  "  or  to  each  of  their 
lawful  heirs."  The  purpose  of  this  provision  is  quite 
plain.  He  meant  to  provide  against  a  lapse  in  case 
either  of  his  sons  died  in  his  lifetime,  leaving  issue. 
Our  statute  rendered  such  a  provision  unnecessary  to 
prevent  a  lapse,  but  the  phrase  is  none  the  less  signifi- 


D.qitizeabyG00l^lc 


CODY  V.  BUNN.  529 

cant,  as  evidence  that  the  testator  intended  that  i(  the 
primary  legatee  did  not  live  to  take  the  legacy,  his  chil- 
dren or  child  should  take  it  by  way  of  substitution. 

The  meaning  of  the  testator  seems  to  me  to  be  quite 
obvious.  Looking  at  the  whole  of  that  part  of  the  will 
which  is  brought  in  judgment,  and  giving  full  effect  to 
all  its  words,  I  think  it  quite  clear  that  the  testator 
meant  that  if  Mrs.  Williams  died  without  leaving  a 
child,  and  that  if  either  of  his  sons  died  in  Mrs.  Wil- 
liam's lifetime,  and  left  a  child,  such  child  should  take 
as  substituted  legatee,  that  part  of  the  fund  set  apart 
for  the  use  of  Mrs.  Williams  which  its  father  would 
have  taken  if  he  had  survived  Mrs.  Williams.  The 
testator  meant  that  the  perosn  who  took  his  property 
should  be  of  his  own  blood.  This  construction  coc- 
fonns  to  precedent  Finlason  v.  Tattoch,  L.  B.  9  Eq 
Cas.  258,  the  testator  directed  that  the  residue  of  his 
estate  should  be  invested,  and  the  interest  of  it  paid  to 
his  widow  during  life,  and  he  then  said,  "and  at  her 
decease  the  principal  and  interest  to  be  equally  divided 
amongst  my  children,  or  their  heirs."  One  of  his  chil- 
dren died  in  the  widow's  lifetime,  having,  however,  first 
made  an  assignment  of  his  share  of  the  residuary  es- 
tate. The  question  presented  for  judgment  was 
whether  or  not  the  assignee  acquired  anything  by  the 
assignment.  The  master  of  the  rolls,  Lord  Romillt, 
held  that  he  did  not  He  said:  "  I  have  no  doubt  that 
the  meaning  is  to  give  by  way  of  substitution.  He 
gives  a  share  to  each  child,  and,  if  the  child  be  dead,  to 
his  heirs,  that  is,  the  next  of  kin,  according  to  the 
statute." 

The  complainant  is  entitled  to  recover. 
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RiKER  VS.  LbO.   ' 
(115  New  To**,  »3.) 

Charitable  bkq0bsts — Beneficiaries. 

A  bequest  In  remainder  "  to  aajr  reeponslblt*  corporation  In  ttila  d^, 
eslstltigr  at  the  time  of  the  death  "  of  the  precedent  le^tee,"  whose 
permanent  fund  Is  establiiMicd  by  Its  charter  for  the  purpose  of 
ameliorating  the  condltloa  of  the  Jews  In  Jeroaalem,  PalesUne,  *  * 
*  by  promoting  among  them  education,  arts,  and  sciences,  and  b; 
leamhig  them  mechanical  and  atnlcultural  vocations,"  do:3  not  pass 
to  a  corporation  whose  object,  as  shown  bj  Its  charter.  Is  to  con- 
ti1bnt«  "  to  the  rdlef  of  the  Indigent  Jews  In  Jeniaalem,  Palestine,*' 
of  which  tefltatcr,  a  lawyer,  was  an  Incorporator  and  president  at 
the  time  of  execnUng  the  will,  and  which  the  wOI  does  not  men- 
tion, tbongh  there  Is  no  other  corporatioc  In  ezlstenoe,  at  the  time 
mentioned,  which  can  take  the  legacy, 

Appeai,,  from  Suprane  CouPi,  General  Term,  First 
Department.  Action  to  construe  the  will  of  Sampson 
Simaon,  deceased,  brought  by  John  H.  Kiber,  his  sole 
surviving  executor,  against  Sampson  Simson  Leo,  im- 
pleaded with  the  North  American  Tlelief  Society  for  the 
Indigent  Jews  in  Jerusalem,  Palestine.  A  judgment  in 
favor  of  the  society  was  afBnned  by  the  Gleneral  Term 
of  the  Supreme  Court,  and  Leo  appeals. 

Jobti  E.  Parsons,  for  appellant. 

Adolph  L.  Sanger,  for  respondent 

Gray,  J.  In  this  action  the  plaintiff  seeks  to  have 
it  determined  whether,  under  the  will  of  the  decedent, 
the  defendant  Leo,  or  the  defendant  "The  North  Amer- 
ican Relief  Society  for  the  Indigent  Jews  in  Jerusalem, 
Palestine,"  is  entitled  to  the  capital  of  a  certain  trust 
fund  of  150,000. 

It  was  claimed  by  each,  and  thus  far  in  the  court  be- 
low the  society  has  been  successful.  The  testator  left 
the  fund  in  trust  to  hia  executors,  to  apply  the  income 
thereof  to  the  support  of  a  nephew.  When  he  died  the 
executors  were  directed  to  pay  the  same  "  to  any  re- 
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sponsible  corporation  in  this  city,  existing  at  the  time 
of  the  death  of  my  said  nephew,  whose  permanent  fund 
is  established  by  its  charter  for  the  purpose  of  amelio- 
lating  the  condition  of  the  Jews  in  Jerasalem,  Pales- 
tine, and  I  desire  such  corporation  annually  to  trans- 
mit the  interest  received  on  said  $50,000  to  Jerusalem, 
Palestine,  to  ameliorate  the  condition  of  the  Jews  liv- 
ing there,  by  promoting  among  them  education,  arts,  and 
sciences,  and  by  learning  them  mechanical  and  agri- 
cultural vocations.  •  •  •  In  case  my  disposition 
of  the  150,000,  as  provided  for  by  the  last  clause  of  this 
my  will,  shall  fail,  and  not  take  effect,  then  I  give  and 
bequeath  the  said  principal  sum  of  $50,000  equally  to 
the  children  of  my  niece,  Jochebed  M.  Simson  Leo,"  etc. 
The  defendant  Leo,  appellant  here,  is  the  only  child 
of  testator's  niece,  Jochebed.  The  respondent  society 
claims  to  be  entitled  to  the  fund  as  being  a  responsible 
corporation,  having  a  permanent  fund,  established  by 
its  charts*,  the  interest  of  wliich  ia  to  be  "  annuaUy  ap- 
plied to  the  relief  of  indigent  Jeiat  in  Jerusalem,  Palestine." 
At  the  time  of  testator's  death,  in  1S57,  this  society  had 
be^i  in  existence  for  about  four  years.  He  was  then 
its  president,  and  was  one  of  its  incorporators.  It  was 
found  tliat  no  corporation  other  than  this  society  ex- 
isted in  New  York  city  at  the  time  of  the  death  of  tes- 
tator's nephew  which  could  make  any  claim  to  be  en- 
titled to  the  fund;  and  as  to  its  claim  the  executors  did 
not  tliink  it  could  legally  perform  the  duties  required 
by  the  testament. 

.  Tlie  question  of  the  right  of  the  society  to  take  this 
fund  is  invested  with  such  difQcultiea  as,  in  my  opinion, 
seem  to  be  insurmountable.  Though  the  clauses  under 
consideration  are  not  written  with  mnch  carefnlness  in 
expression,  there  is  no  difBculty  in  understanding  the 
testator's  intentions.  They  are  clear  enough,  whether 
with  regard  to  the  benevolent  purpose,  or  with  regard 
to  the  event  of  its  failure,  by  reason  of  the  non-exist- 
ence of  such  a  corporation  as  he  contemplated,  to  be  the 
trustee  of  this  fund.  Nor  does  the  appellant  appear 
in  that  ungracious  attitude  of  seeking  to  frustrate  a 
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testatop'a  benevolent  wishes,  which  depriYes  the  claim 
of  the  adventitious  aid  of  a  sympathy  in.  its  presenta- 
tion and  prosecution;  tor,  on  the  face  of  the  matter, 
there  is  an  obvious  distinction  between  the  objects,  as 
expressed  by  the  testator  in  his  testamentary  provision,, 
and  those  for  which  this  society  exists.  The  society's 
objects  are,  as  appear  from  its  title  and  charter,  to 
contribute  "  to  the  relief  of  the  indigent  Jewa  in  Jerusa- 
lem;" while  those  of  the  testator  were  to  ameliorate 
the  condition  of  those  living  there  "  by  promoting  among 
them  education,  arts,  and  sciences,  and  by  learning  them 
mechanical  and  agricultural  vocations."  Clearly,  in  the 
accomplishment  of  the  one  purpose  is  involved  the 
Idea  of  charity,  and  of  the  other  an  educational  system. 
Ideas  which,  while  having  their  rise  in  and  often  ow- 
ing their  fulfillment  to  the  same  soorce,  in  the  benevo- 
lence of  individuals,  are  quite  distinct  in  their  aims. 
Therefore,  for  the  appellant,  as  the  contingent  legatee 
of  the  testator's  bounty,  to  say  that  his  uncle's  will  is 
not  being  effectuated  by  paying  over  the  money  to  thi.-i 
society,  seems  rather  a  contention  in  defense  of  the  will 
than  an  attempt  to  defeat  any  part  of  it.  In  addition,, 
his  position  is  fortified  by  being  in  harmony  with  that 
taken  by  the  executors. 

The  testator  has  here  constituted  a  trust  with  regard 
to  the  fund  by  limiting  its  use  to  certain  prescribed 
purposes.  The  gift  is  not  absolute,  but  is  qualified  by 
imposing  upon  the  taker  the  performance  of  certain 
duties,  through  the  means  of  the  income  from  the  fund. 
We  cannot  free  the  bequest  from  the  conditions  im- 
posed upon  its  use  without  wholly  frustrating  the  tes- 
tator's purpose.  The  "  desire  "  which  he  expresses  has 
here  the  force  of  a  command,  because  it  expresses  the 
object  testator  had  in  view  when  making  the  bequest. 
It  is  very  clear  that  where  the  donee  of  property  is 
*'  desired  "  or  "  requested  "  by  the  testator  to  dispose  of 
that  property  in  favor  of  others,  those  words  are  im- 
perative and  their  use  will  create  a  trust.  (See  1  Wil- 
liams' Ex'rs,  88;  Van  Dyck  v.  Tan  Beureii,  1  Caines,  84.) 

It  may  be  admitted  tiiat  the  (act  that  tliis  society 
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may  not  be  the  particular  douee  intended  by  the  testa- 
tor will  not  control  the  leyal  effect  of  his  language,  if 
the  society  can  legally  claim  the  gift,  because  of  a  legal 
capacity  to  effectuate  the  benevolent  trust.  The  find- 
ing of  fact  by  the  learned  judge  at  Special  Term  was 
that  the  testator  did  not  intend  to  give  this  fund  to  this 
particular  corporation,  bat  to  any  corporation  which 
could  answer  the  description  given  by  his  will.  Not- 
withstanding tliat  the  intention  of  the  testator  with 
respect  to  this  society  may  not  be  controlling,  it  Is  im- 
possible for  it  to  be  without  its  effect.  The  finding  of 
fact  could  not  well  have  been  otherwise,  when  we  con- 
sider the  circumstances.  It  is  altogether  inconceivable 
that  a  testator,  intending  a  certain  existing  corporation 
to  take  under  his  will,  should  not  only  fail  to  name  it, 
bnt  should  fail  to  describe  its  chartered  objects  with 
some  approach  to  accuracy,  when  he  was  an  incorpora- 
tor, and  its  principal  officer.  The  testator  was  not  a 
layman,  but  a  lawyer;  a  fact  deserving  of  attention.  If 
we  conclude  that  testator  did  not  suppose  this  society 
capable  of  receiving  this  fund,  are  we  not  bound  to 
scrutinize  most  closely  its  right  to  it,  in  view  of  the 
fact  that  he  must  have  known,  as  a  founder,  what  were 
its  scope  and  projected  aim?  It  is  suggested  on  behalf 
of  the  society,  as  a  reason  for  the  testator's  not  desig- 
nating it  by  name,  that  it  must  have  occurred  to  him 
that,  before  the  close  of  his  nephew's  life,  the  society 
might  have  discontinued  operations,  or  might  have  be- 
come irresponsible.  This  is  an  ingenious  suggestion, 
but  hardly  one  which  has  sufficient  force  to  remove  the 
obstacles  to  our  finding  and  understanding  in  the  testa- 
tor that  this  society  would  take.  I  have  adverted  to 
the  circumstances  at  the  time  the  wUl  was  executed  as 
Ulustrating  the  testator's  dose  connection  with  this 
institution,  and  the  singularity  of  his  omission  to 
designate  it,  or  to  describe  its  c< 
had  it  in  mind  as  competent  to  t 
purpose.  When  we  are  aided  by 
case,  we  should,  after  we  have  ri 
to  place  ourselves  in  the  situatio 
thus  ascertain  his  intentions  am 
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His  position  with  regard  to  the  society,  taken  in  con- 
nection with  the  fact  of  his  being  a  lawyer,  leaves  no 
room  for  ua  to  doubt  as  to  his  understanding  of  the 
legal  status  and  aims  of  that  corporation.  He  knew 
that  its  authorized  corporate  objects  were  to  relieve  in- 
digent Jews  in  Jerusalem.  He  could  not  be  supposed 
to  be  unaware  of  the  distinction  between  performing 
those  charitable  offices,  which  indigent  individoala 
demand  at  the  hands  of  their  fellow-men,  and  the  ex- 
penditure of  moneys  in  building  ap  an  educational  sys- 
tem among  the  manbers  of  bis  race  who  resided  in  a 
distant  land;  not  so  favored  as  other  lands  were  with 
the  advantages  of  schools  and  academies  of  general 
learning. 

The  testator's  description  of  the  corporation  to- 
which  the  money  should  be  paid,  as  one  whose  charter 
established  a  permanent  fund  for  the  purpose  of  amel- 
iorating the  condition  of  the  Jews  in  Jerusalem,  does 
not  agree  with  the  stated  objects  of  the  charter  of  thi& 
society,  if  we  read  language  with  the  meaning  which 
the  ordinary  and  usual  sense  and  import  of  words  con- 
vey. That  the  testator  did  not  understand  his  descrip- 
tion to  refer  to  a  corporation  whose  chartered  objects 
were  to  administer  charity  to  the  poor  and  needy,  is 
evidenced  by  his  sutraequent  definition  of  what  he  un- 
derstood by  ameliorating  the  condition  of  those  of  his 
race  who  dwelt  in  Jerusalem.  He  defines  it  as  the 
promotion  among  them  of  "  education,  arts,  and  sciences 
and  learning  them  mechanical  and  agricultural  vocations.** 
His  purpose  was  liberal  and  benevolent;  not  such  as  is 
commonly  understood  by  the  courts  as  charitable. 
This  society  is  limited  by  its  charter  to  works  of  char- 
ity; and,  whUe  charitable  work  is  promoted  by  benevo- 
lence, and  a  charitable  society  may  be  termed  a  benev- 
olent society,  there  is  a  wide  distinction  between  that 
object  of  benevolence  and  one  which  aims  at  maintain- 
ing an  educational  system.  To  relieve  the  indigent 
means  to  administer  to  their  pressing  and  recurring 
wants;  to  give  them  food,  and  prevent  them  from  fall- 
ing into  beggary. 
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It  is  a  well  koown  and  notable  fact  with  the  Jewish 
race  that  their  poor  are  so  generally  well  taken  care  of 
as  to  make  a  Jew  beggar  almost  an  miknown  spectacle. 
But  to  edacate  individuals  doea  not  relieve  their  in- 
digence. Schools  and  lectures  will  not  relieve  the  daily 
wants  of  families,  or  keep  the  wolf  from  the  door.  The 
general  education  afforded  by  the  state,  or  by  the  be- 
nevolence of  individuals,  results  Jn  a  few  persons,  in 
the  general  number,  concentr.iting  in  themselves,  by 
supper  aptitude,  the  principles  of  learning  which  the 
books  and  the  teachers  have  taught  them.  These  few 
may  be  enabled  to  make  use  of  these  principles  by  some 
practical  application,  and  thus  may  be  able,  eventually, 
to  improve  their  condition;  but  it  cannot  correctly  be 
said  that  furnishing  one  with  education  relieves  him 
from  want.  Many  a  student  has  starved,  and  many  a 
scholar  has  suffered  from  physical  privations  which  his 
wealth  of  learning  and  stores  of  knowledge  were  use- 
less to  him  to  relieve.  The  promotion  of  education 
in  the  arts  and  sciences,  and  in  mechanical  and  agri- 
cultural vocations,  means  to  furnish  all  with  the  means 
of  acquiring  knowledge,  irrespective  of  their  wealth  or 
poverty,  I  think  we  could  not,  strictly,  and  thecefore, 
should  not  here  say  that  a  society  constituted  to  relieve 
indigence  comprehends  an  original  design  or  purpose  to 
educate  persons  in  the  arts  and  sciences,  or  to  follow  a 
vocation.  The  objects  are  sympathetic,  as  are  all  the 
objects  of  benevolence;  but  they  are  distinct  in  their 
aim  and  in  their  prosecution. 

It  is  quite  conceivable  that  the  testator,  aware  of  the 
absence  in  Palestine  of  the  opportunities  for  the  var- 
ious forms  of  education,  sympathized  with  the  mem- 
bers of  his  race  in  their  deprivation,  and  felt  that  there 
was  a  field  for  benevolent  action  open  which  would 
strongly  appeal  to  others,  who  like  himself,  had  had  so 
many  advantages  offered  to  them.  I  think  it  is  quite 
probable  that  what  the  testator  intended  was  to  hold 
oat  an  inducement  to  the  formation  of  such  a  corpora- 
tion as  he  describes.  He  knew  there  was  none  sach  in 
New  York  city,  but  may  have  hoped  that  the  influence 
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of  his  example  upon  the  rich  and  benevolent  members 
of  his  race  in  that  city,  and  the  certainty  of  the  eYcn' 
tual  acquisition  of  this  fund,  might  resiilt  in  the  incor- 
poration of  such  a  society. 

I  do  not  thtnli  the  objects  and  purposes  to  which  the 
charter  of  this  society  limits  it,  comprehend  the  objects 
and  purposes  which  the  testator  prescribes;  and  it 
should  not,  therefore,  be  permitted  to  take  under  this 
will.  In  each  ease,  where  a  corporation  claims  the 
right  to  take  under  a  will,  that  right  may  be  the  sub- 
ject of  severe  scrutiny.  Its  right  to  take  at  all  is 
derived  from  the  act  of  incorporation,  without  the  dis- 
pensation of  which  from  the  general  statutory  pro- 
hibition the  corporation  could  not  take.  This  bequest 
constitutes  a  trust  for  a  purpose  not  included  within 
those  retained  by  the  statute  abolishing  all  uses  and 
trusts,  and  unless,  therefore,  the  purpose  is  compre- 
hended within  those  which  the  chartered  powers  of  the 
eorporatiou  enable  it  to  effect,  the  bequest  must  fail. 

The  respondent  cites  the  cases  of  the  wills  of  Hotc 
(10  N.  Y.  84),  and  of  Hallgarten  (110  N.  Y.  678,  18  N.  E. 
Kep.  482,)  where  l^jacies  were  sustained;  though  in  the 
former  case  the  corporate  name  of  the  institution  was 
not  stated,  and  in  the  latter  case  the  bequest  was  to  an 
unincorporated  society.  Tbe  Hallgarten  WiU  Case 
(reported  as  Matter  of  Wchrhane,  in  110  N.  Y.  678,  18  N. 
E.  Kep.  482),  does  not  touch  the  present  case,  because 
there  the  "  Newsboys'  Lodging-House "  was  a  branch 
department  of  the  Children's  Aid  Society,  to  which  the 
testator  had  already  also  given  a  legacy.  In  the  case 
of  New  York,  fnslilute,  etc.,  v.  //ojc's  Ex'rs  (110  N.  Y.  84) 
the  court  held  that  it  was  a  question  of  identity,  aris- 
ing upon  description,  and  that  the  point  was  whether 
the  legatee  can  be  found.  It  was  held  that,  though  the 
act  of  incorporation  did  not  bring  the  objects  of  the 
institution  within  those  described  in  the  will,  the  "  sub- 
sequent legislation  so  far  modified  the  charter  of  the 
corporation  in  those  particulars  that  when  the  will  was 
made  these  several  circiunstances  had  all  been  ingrafted 
upon  it,  and  might  well  enter  into  a  description  of  its 
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general  scope  and  purposes."  As  the  court  found  in 
that  case  that "  the  corporation  which  claims  the  legacy 
completely  answers  the  description  which  the  testator 
has  given,"  it  was  a  logical  result  to  sustain  its  claim. 

I  admit  -the  principle  invoked  by  the  respondent  that 
where  the  intention  is  apparent  the  court  must  give 
such  a  construction  as  will  support  the  intention  of  the 
testator.  It  is  one  too  well  settled  and  too  ofteu  in- 
rofeed  by  judgra  to  be  overlooked.  It  is  upon  tliat 
principle  that  courts  of  justice  .ac*  in  construing  wills. 
Where  the  apparent  intention  is  commendable,  ns  in 
this  case,  courts  may  strain  in  their  effort  to  give  it 
■effect.  But  we  have  here  a  case  where  the  testator's 
intention,  as  derived  from  the  extrinsic  circumstanceB, 
and  from  the  language  of  his  will,  would  appear  to  ex- 
clude the  respondent  society.  The  omission  to  name 
this  society,  or  to  describe  more  aptly  its  chartered 
purpose,  is  as  highly  significant  as  it  is  certain  that 
the  society  does  not  fall  within  the  class  of  corpora- 
tions described.  In  order  to  execute  such  a  trust  as 
is  here  contemplated,  some  legislative  action  or  amend- 
ment of  the  charter  would  be  required,  which  would 
enable  it  to  comprehend  the  promotion  and  mainten- 
ance of  educational  enterprises  within  the  scope  of  its 
chartered  powers.  Now  a  corporation  can  exercise  no 
other  powers  than  those  expressly  conferred  by  the 
charter,  and  those  wliich  may  be  necessary  to  the  exer- 
cise of  the  powers  so  given.  For  us,  therefore,  to  sane- 
.  tion  the  claim  of  this  society  to  the  fund,  would  be  to 
disregard  the  provisions  of  the  Kevised  Statutes  with 
respect  to  the  powers  of  corporations,  and  to  hold  that 
a  corporation  upon  which  is  CDnferr<'d  the  capacity  to 
perform  a  certain  function,  may  take  upon  itself  the 
performance  of  other  functions,  which  are  in  their  na- 
ture distinct  and  different. 

The  appellant  has  also  presented  the  point  that  the 
bequest  was  void  for  indefiniteness.  The  direction  of 
the  testator  was  to  pay  the  money  to  "anp  renponsihlc 
corporatum  in  the  dtt/,  existimj  at  the  time  of  the  death  of 
his  nephew,  vhme  permanent  fund,"  etc.     Unquestionably, 
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if  there  were  more  than  one  anch  society  in  existence 
at  the  time,  the  gift  would  be  void  for  the  uncertainty. 
The  learned  justice  at  special  term  conceded  that,  and 
found  great  diflficulty  in  reaching  his  conclusion  to  sus- 
tain the  claim  of  this  society.  He  confessed  his  doubt^ 
but  thought,  upon  the  facts  of  this  particular  case,  the 
beqnest  might  be  sustained.  Inasmuch  as,  in  his  opin- 
ion, this  society  answered  the  description  of  the  will, 
and  as  it  was  the  only  one  in  existence,  he  upheld  its 
claim.  The  learned  justice  at  general  term  thought 
the  bequest  sufficiently  definite,  under  the  authority  of 
Pmcers  v.  Casnid-j/  (79  N.  Y.  602).  The  objection  Is  a 
very  grave  one;  but,  inasmuch  as  I  conclude  that  thi» 
society  is  not  the  one  described  in  the  will,  and  that  it 
cannot  legally  execute  the  benevolent  trust  purposed 
by  the  testator,  I  think  discussion  needless  upon  this 
head. 

The  judgments  below  should  be  reversed,  and,  as  a 
new  trial  could  not  be  productive  of  any  different  result^ 
judgment  absolute  should  be  entered  for  the  appellant 
Leo,  with  costs,  to  be  paid  out  of  the  estate. 

All  concur. 


Bbbbe  v.  MgKenzib. 

as  Oregon,  296.) 

Deeds — Construction — Estate  in  Futoro. 

In  conBtnilr^  an  Instrument  to  determine  wbetber  It  Is  a  will  or  deed, 
the  tnt^iUon  Is  to  control  as  coUectcd  from  the  wbole  InstTmnent. 
Where  an  Instrnment  conveys  a  present  title  to  the  KTantee,  and  the 
grantor  reserves  out  of  the  estate  conveyed  the  right  to  the  use 
and  possession  during  bis  life,  the  Instrunient  Is  a  deed,  and  not  a 
will.  Such  an  IsBtnunent  does  not  create  an  pfitate  In  freehold  to 
commence  infUturo,  and  Is  not  within  the  technical  rule  of  the  com- 
moD  law  applied  In  such  cases. 
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Appeial  from  Circuit  Court,  Union  County;  James  A. 
Fee,  Judge.  This  is  an  action  of  ejectment  brought 
by  the  plaintiff  against  the  defendant  to  recover  the 
land  described  in  the  complaint.  Both  parties  deraign 
title  to  the  land  from  one  Thomas  McKenzie,  deceased, 
— the  plaintiff  by  deed,  and  the  defendant  as  an  heir-at- 
law.  The  cause  was  tried  without  the  intervention  of 
a  jury,  and  judgment  went  for  the  plaintiff,  from  which 
this  appeal  is  brought.  At  the  trial  the  plaintiff,  in 
support  of  her  claim,  offered  in  evidence  the  following 
instrument  in  writing:  "  This  indenture  witnesseth  that 
Thomas  McKenzie  for  the  consideration  of  the  sum  of 
one  dollar  to  him  paid,  has  bargained,  sold,  and  quit- 
claimed, and  by  these  presents  does  bargain,  sell,  and 
quit-claim,  unto  Fannie  C.  McKenzie,  the  imdivided  one- 
half  of  the  following  described  property,  to  wit:  •  •  • 
The  foregoing  sale  and  conveyance  is  understood  and 
agreed  to  be  completed  and  done  at  the  death  of  the 
said  Thomas  McKenzie,  and  that  the  possession  and 
right  of  possession  to  and  in  the  foregoing  premises 
remains  and  rests,  until  his  death,  in  the  said  Thomas 
McKenzie,  in  consideration  of  the  marital  will  and  as- 
sistance extended  by  the  said  Fanny  C.  McKenzie,  re- 
tains to  himself  only  the  life  proprietorship  and  owner- 
ship of  the  forgoing  property,  and  conveys  to  her  all 
other  rights  which  the  said  Thomas  McKenzie  may  have 
therein.  Said  Thomas  McKenzie  shall  not  sell  nor  at- 
tempt— the  said  premises,  but  shall  occupy  the  same 
during  his  lifetime.  To  have  and  to  hold  the  said  prem- 
ises, with  their  appurtenances,  mito  the  said  Fannie  C. 
McKenzie,  heirs  and  assigns,  forever.  In  witness 
whereof,"  etc.  "Thomas  McKenzie.  [Seal.]  Done 
in  the  presence  of  John  McDonald,  A.  Meacham." 
Then  follows  the  acknowledgment,  etc.,  to  the  introduc- 
tion of  which  the  defendant  objected,  which  the  trial 
court  over-ruling,  the  said  instrument  was  admitted  as 
evidence,  and  the  ruling  of  the  court  in  admitting  the 
same  ia  the  error  assigned  on  this  appeal. 

Shelion  &  Carroll,  for  appellant. 

T.  JT.  Cratcford,  for  respondent 
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Lord,  J.  The  only  question  presented  by  tliis  record 
iB  as  to  the  vatidity  of  the  above  instrument  as  a  deed, 
the  defendant  contending  that,  although  in  form  a  deed, 
it  is  a  will,  but,  if  not  a  will,  that  it  is  a  deed  that  at- 
tempts to  create  an  estate  to  commence  in  ftUuro,  and 
is  therefore  void.  To  determine  the  nature  of  an  in- 
strument, the  intention  of  the  maker,  to  be  collected 
from  the  whole  instrument,  subject  to  the  rules  of  law, 
is  the  pole  star  by  which  to  be  guided.  The  fact  that 
it  is  in  form  and  phraseology  a  deed  siguifies  nothing; 
if  it  is  plain  from  the  language  used,  and  what  is  ap- 
pointed to  be  done  after  the  maker's  death,  that  it  is 
testamentary  in  its  nature,  it  is  a  will.  But  if  it  is 
plain  that  it  was  the  intention  of  the  grantor  to 
convey  a  present  estate,  though  the  posseeeion  may  be 
postponed  until  after  his  death  it  is  a  deed,  and  not  a 
will.  The  estate  would  stand  created,  but  the  posses- 
sion or  enjoyment  of  it  postponed.  The  evidence  of 
this  intention,  as  afforded  by  the  instrument,  is  that 
.  it  is  in  the  form  of  a  deed  of  conveyance.  It  was  made 
in  consideration  of  "marital  will  and  assistance  ex- 
tended," and  was  executed  with  the  usual  formalities 
prescribed  by  law.  The  grantor  acknowledged  before 
the  proper  officer  that  "  he  executed  the  same  freely, 
for  the  uses  and  purpoaee  therein  named,"  and  used 
words,  namely,  "  has  bargained,  sold,  and  quit-claimed, 
nod  by  these  presents  doth  bargain,  sell  and  quit- 
claim," that  are  specially  appropriate  in  a  deed,  and 
not  in  a  will.  In  the  instrument  itself  it  is  referred 
to  as  a  "  conveyance,"  and  the  grantor  delivers  it  as 
such  to  the  grantee,  who  has  it  recorded  as  a  deed. 
While  this  is  not  denied,  it  is  urged  from  other  lan- 
guage used  in  the  instrument,  that  the  grantor  never 
intended  to  convey  to  the  grantee  any  present  interest 
or  estate  in  the  land,  but  only  an  estate  limited  to  take 
effect  after  his  death,  or  to  commence  in  ftdtiro.  The 
clause  is  not  clear,  and  its  language  is  much  involved; 
bat  it  seems  to  us  the  intention  is  to  convey  the  fee 
in  ftraaenti  to  the  grantee,  the  grantor  reserving  out 
of  it    the  possession   or   enjoyment    during   his   life. 
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AccordiDg  to  its  terms,  it  is  "  the  possession  and  riglit 
of  possession"  that  "remains  and  rests"  in  the 
grantor,  of  which  he  "  only  retains  to  himself  the  life 
proprietorship  "  in  consideration  of  "  marital  Tvill  and 
assistance  extended  "  by  his  wife.  The  intention  is  to 
convey  presently  the  freehold  or  fee  to  the  grantee,  sub- 
ject to  the  grantor's  possession  and  use  during  his  life. 
It  is  to  take  effect,  or  took  effect,  in  interest,  upon 
the  execution  of  the  instrument,  though  the  right  of 
possession  was  postponed  imtU  after  the  death  of  the 
grantor.  If  this  construction  be  correct,  the  inten- 
tion of  the  grantor  was  to  couTey  the  land  at  the  time 
the  deed  was  executed  and  delivered,  and  to  reserve 
to  himself  out  of  the  estate  conveyed  the  use  and  pos- 
session during  his  life.  Looking  at  the  whole  instru- 
ment, it  evinces  a  favorable  intention  to  the  grantee, 
nor  does  it  contain  any  revokable  words,  or  other  lan- 
guage which  indicates  that  it  is  testamentary  in  its 
nature.  The  language  is  "  does  bargain,  sell,  and  quit- 
claim," and  the  grantee  is  "  to  have  and  to  hold  the 
said  premises,"  etc.,  "heirs  and  assigns,  forever.*^ 
From  all  this,  it  is  clear  that  the  instrument  is  not 
a  will,  but  a  deed,  and  conveyed  a  present  title  to  the 
grantee,  out  of  which  the  grantor  reserved  to  himself 
the  use  and  enjoyment  of  an  interest  during  liis  life. 
As  such,  it  was  not  a  deed  to  commence  in  futuro,  or 
to  take  effect  at  the  death  of  the  grantor;  and  there- 
fore renders  it  unnecessary  for  us  to  consider  whether, 
under  our  statiites  and  the  policy  of  our  laws,  the  tech- 
nical rule  of  the  common  law  in  respect  to  creating 
estates  to  commence  in  futuro  prevails. 
There  is  no  error ,  and  the  judgment  must  be  affirmed. 
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BOTGE  V8.  Adams. 

(123  New  York,  402.) 

Resignation  of   tbustebs  —  Appointment  of   suc- 
cessobs — ^poweb  of  bale. 

Code  Civil  Proc.  N.  T.  f  2818,  provides  Uiat  when  a.  sole  teetaraentsiy 
trustee  dies,  becomes  a  luu&tlc,  la  removed,  or  reelgns,  and  tbe 
troBt  has  not  been  fnllf  executed,  tlie  Surrogate's  Court  mar  applet 
a  successor,  imlees  such  appointment  would  contiuvene  the  express 
terms  of  the  ^vUl.  ffeld,  that,  notwithstanding  the  uae  of  the 
word  "  sole,"  the  provlBlixi  applies  to  a  case  where  ttiere  are  sevraral 
trustees,  and  all  resign. 

Upon  the  death  of  a  trustee,  under  1  Bev.  St.  N.  Y.  pp.  730,  731,  H 
71.  72,  the  trust  devolves  upon  the  supreme  court,  and  It  has  Juris- 
diction to  appoint  trustees,  with  full  power  to  execute  the  bust. 

"Where  a  power  of  sale  Is  conferred  b7  the  will  upon  the  executors,  or 
"whoever  shall  execute  this  will,"  It  la  not  a  personal  mst,  and 
may  be  executed  by  trustees  lawfully  app<dnted  to  succeed  the  ex- 
ecutors, who  have  resigned. 

Appeal  from  Supreme  Court.  General  Tenn,  second 
department. 

Alton  J.  Vail,  for  appellant. 

W.  J.  Groo,  for  respondents. 

Eabi^  J.  The  testator,  Henry  B.  Low,  devised  and 
bequeathed  to  bis  executors  all  hia  real  and  pa«onaI 
estate  upon  tbe  trusts  mentioned  in  bis  will,  and  author- 
ized them  to  sell,  lease,  or  otherwise  convey  or  dispose 
of  any  of  bis  real  or  personal  estate,  and  to  g^ve  a  good 
title  thereto.  Before  tbe  estate  was  completdy  settled, 
all  the  executors  and  trustees  named  therein  resigned. 
Thereafter,  by  an  order  of  tbe  Surrogate's  Court,  and 
subsequently,  by  an  order  of  the  Supreme  Court  both 
proi)erly  made,  these  plaintiffs  were  appointed  trustees, 
under  the  will,  in  the  place  of  those  who  bad  resigned; 
and  the  question  is  whether  they  have  authority  to 
execute  the  power  of  sale  contained  in  tbe  wilL 

While  it  is  not  expressly  provided  what  shall  be  done 
with  the  proceeds  of  the  sales  of  property,  it  is  implied 
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that  they  must  be  held  and  dispoaed  of  for  tbe  purposes 
of  the  will. 

Here  the  trust  surriTed  the  resignation  of  the  testa- 
mentary trustees,  and  hence  the  surrogate  had  author- 
ity to  appoint  the  new  trustees,  under  section  2818  of 
the  Code,  which  provides  that  when  a  sole  testament- 
ary trustee  dies,  or  becomes  a  lunatic,  or  is,  by  a  decree 
of  the  Surrogate's  Court,  removed,  or  allowed  to  resign, 
and  the  trust  has  not  been  fully  executed,  the  Surro- 
gate's Court  may  appoint  a  snccessor,  unless  such  ap- 
pointment would  contravene  the  express  terms  of  the 
will.  It  is  true  that  this  provision  mentions  only  a  sole 
testamentary  trustee;  but  the  language  of  the  whole 
section  shows  that  it  was  the  intention  to  provide  for 
a  case  where  all  the  testamentary  trustees  died,  or  re- 
signed, and  that  there  was  no  purpose  to  confine  it  to 
the  case  of  a  sole  testamentary  trustee.  Hence  these 
plaintiffs  could  base  their  authorily  to  act  as  trustee 
under  the  will,  and  to  execute  the  power  therein  con- 
ferred upon  the  testamentary  trustees  upon  their  ap- 
pointment by  the  sum^iate. 

But,  if  that  appointment  was  insufficient  to  clothe 
the  plaintiffs  with  a  valid  authority,  and  the  power  of 
the  testamentary  trustees,  it  cannot  be  doubted  tliat 
they  received  such  authority  under  their  appointment 
by  the  Supreme  Corat.  It  is  familiar  law  that  upon  the 
death  of  an  original  trustee  the  trust  devolves  upon  the 
Supreme  Court,  and  it  has  jurisdiction  to  appoint  new 
trustees  to  execute  the  trust  (1  Rev.  St  pp.  730,  734.  §  § 
71,  72;  Delatiey  v.  McCormaek,  88  N.  T.  174;  Farrar  v. 
McCve,  89  N.  Y.  139;  Motf  v.  Ackerman,  92  N.  Y.  539; 
Cooke  V.  Piatt,  98  N.  Y.  35;  In  re  HawUy,  104  N.  Y.  250, 
10  N.  E.  Rep.  352;  Oreeniand  v.  Waddetl,  U6  N.  Y.  243, 
22  N.  E.  Rep.  367). 

The  power  of  sale  is  by  the  will  conferred  upon  the 
executors,  or  "whoever  shall  execute  this  my  will;" 
and  hence  the  power  is  not  a  personal  trust  or  confi- 
dence, but  it  can  be  exercised  1^  any  person  lawfully 
appointed  to  execute  the  irtll. 

Hie  plaintiffs,  therefore,  have  pow^  to  conv^  the 


D.qitizeabyG00l^lc 


544  AMERICAN   PROBATE    REPORTS. 

real  estate  in  question,  and  can  give  a  good  title  thereto, 
and  the  judgment  should  therefore  be  afflrmed^  with 
costs. 

All  concur, 

Judgment  affirmed. 


PosEGATB  V.  South. 

(46  Ohio  .state,  391.) 

Wills — Construction — Executors. 

A  tf«tator  beqneattaed  all  bis  persimal  estate.,  after  the  payment  of 
hla  debts  and  fimecal  expenses,  to  hlB  wite,  and  at  her  death  "  said 
pereonal  estate,  or  bo  much  as  shall  be  unconBumed,  to  be  equally 
ilivide<1  between "  his  heirs,  naming  them.  The  wife  survlred  the 
testator  and  accepted  the  provlBion  made  for  her  In  the  will.  Thb 
executor  paid  the  debts  and  Aineml  expensen,  and  d^vered  the 
balance  of  the  persooal  estate  to  the  widow,  and  settled  his  ac- 
counts according.  He  will  did  not  require  or  direct  the  executor 
to  coUect  <Hr  distribute  the  personal  estate  that  ml^t  t>e  left  uncon- 
sumed  at  tbe  death  of  Hie  widow,  or  enjoin  upoc  Urn  any  duly 
tritb  ieq;iect  thereto.  Seid,  (1)  after  the  debts  and  funeral  ex- 
penses we^e  paid,  the  widow  became  entitled  to  Qie  poasesslMi, 
nse  and  enjoyment  of  the  personal  estate,  with  the  right  to  coa- 
stune  the  whole  or  any  part  of  It;  and  It  was  the  duty  of  the  ex- 
ecutor to  deliver  poaae«aion  thereof  to  ber.  (2)  When  the  executor 
performed  that  duty,  he  admlnlst««d  the  estate  and  execnted  his 
trust,  and  cannot  be  held  responsible  for  any  use  or  disposltloii 
made  by  the  widow  of  such  personal  estate  after  It  so  lawfully  came 
to  her  possession;  nor  can  he  thereafter  be  required  to  account 
tberefor  in  the  Probate  Court 

Error  to  the  Circuit  Court,  Clinton  County.  On  the 
25th  day  of  March,  1885,  Benjamin  F.  South  and 
Charles  P.  South  filed  their  motion  in  the  Probate  Court 
of  Qjnton  County  for  a  citation  against  Isaac  N.  Pose- 
gate,  execntor  of  the  last  will  and  testament  of  Gharles 
Posegate,  deceased,  to  compel  him  to  render  an  acconnt. 
On  the  same  day  the  executor  appeared,  and  answered 
that  on  the  6th  day  of  Angost,  1870,  he  made  a  final 
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settlement  of  Ms  trust  in  aaid  court,  on  which  settle- 
ment there  was  found  to  be  then  remaining  in  his  hands 
a  balance  of  f8,146,  after  the  debts  and  expenses  of  ad- 
ministration were  paid,  which  balance  he  then,  in  ac- 
cordance with  the  last  will  and  testament,  turned  over 
to  Ann  Posegate  (the  widow  of  the  testator),  who  died 
in  1877,  but  who  before  her  death  cousnmed  and  dis- 
posed of  the  same,  except  enough  to  pay  the  expenses 
of  her  last  sickness  and  funeral.  This  answer  appears 
to  hare  been  treated  by  the  Probate  Conrt  as  an  ac- 
count, and  Benjamin  F.  and  Charles  P.  South  filed  ex- 
ceptions to  it;  the  ground  of  the  exceptions  being,  as 
stated  In  the  record,  "  that  at  the  time  of  the  death  of 
Ann  Posegate,  to  wit,  April  29,  1877,  said  executor  re- 
ceived and  had  in  his  hands  as  such  executor  the  sum  of 
eight  thousand  dollars,  and  that  he  stUl  retains  the 
same,"  and  asked  that  he  might  be  charged  therewith, 
together  with  interest  thereon.  Upon  the  hearing  the 
Probate  Court  proceeded  to  state  an  account  for  the 
executor,  and  found  there  was  in  his  hands  the  sum  of 
¥482.85,  which  the  executor  was  ordered  to  pay  to  Ben- 
jamin F.  and  Charles  P.  South  in  equal  proportions. 
From  this  order  of  the  Probate  Court  the  two  Souths 
took  an  appeal  to  the  Court  of  Common  Pleas,  which,  on 
the  trial  there,  found  that  the  estate  of  Charles  Pose- 
gate had  been  folly  settled,  and  distribution  thereof 
made  in  conformity  to  the  last  will  and  testament,  and 
rendered  judgment  against  the  appellants  for  costs.  A 
bill  of  exceptions  was  taken,  from  which  it  appears  that 
"the  following  state  of  facts  was  agreed  upon  by  the 
parties,  and  given  to  the  court  as  testimony:  That 
Charles  Posegate  in  the  month  of  March,  1860,  about 
the  19th  day  thereof,  having  four  children,  to  wit,  I.  N. 
Posegate,  Mary  Ann  Woodmansee,  Martha  McKibben, 
and  Sailie  South,  made  a  will  as  to  his  personal  estate, 
devising  same  to  his  wife,  Ann  Posegate,  during  her 
life,  and  at  her  death  to  be  equally  divided  among  the 
four  children  above  named,  and  appointing  L  N.  Pose- 
gate executor  of  said  will.  Sailie  South  died  April  4^ 
1861,    leaving    Charles    P.    South    and    Benjamin    F. 
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South  her  only  children  and  heirs-at-law.  Charles  Pose- 
gate  died  July  l7, 1869,  leaving  a  widow,  Ann  Posegate, 
and  the  above-named  I.  N.  Posegate,  Mary  Ann  Wood- 
mansee,  Martha  McKibben,  and  the  above  named  chil- 
dren of  Sallie  South,  his  only  heira-at-law.  Ann  Posegate, 
died  April  29, 1877.  At  the  death  of  Charles  Posegate, 
L  N.  Posegate  qualified  as  executor,  and  proceeded  to 
settle  his  estate.  After  making  full  settlement,  and 
paying  all  the  liabilities  of  said  estate  of  eveiy  kind, 
there  remained  in  his  hands  the  sum  of  |8,146.00  in 
money  and  notes,  which  he  handed  over  to  his  mother, 
and  she  retained  1746.00, — the  money  on  hand, — and 
divided  the  rest  between  I.  N.  Posegate,  Mary  Ann 
Woodmansee,  and  Martha  McKibben,  giving-  to  I.  K. 
Posegate  $3,800, —  his  one-fourth  and  Bailie's  one- 
fourtb, — and  Mary  Ann  Woodmansee  and  Martha  Mc- 
Kibben f  1,800  eacli, —  same  being  one-fourth  to  each, — 
for  which  they  gave  her  their  notes,  and  paid  her  inter- 
est on  the  same  as  long  as  she  lived."  It  also  appears  from 
the  bill  of  exceptions  that,  in  the  lifetime  of  the  testa- 
tor, Isaac  N.  Posegate,  for  a  consideration  of  f  600,  pur- 
chased from  Mrs.  South  her  claim  in  the  personal  es- 
tate of  her  father,  and  took  from  her  and  her  husband 
a  receipt  acknowledging  such  purchase  and  fiill  pay- 
ment therefor.  The  will  of  Charles  Posegate,  which 
was  duly  probated,  and  is  made  part  of  the  bill  of  ex- 
ceptions, omitting  its  merely  formal  parts,  is  as  follows: 
■"First.  It  is  my  will  that  all  my  just  debts  and 
expenses  of  my  last  sickness  and  funeral  expenses 
be  paid.  Spcotid.  I  give  and  devise  to  my  belov- 
ed wife,  jVnn  Posegate,  in  lieu  of  ber  dower,  all  my 
personal  and  chattel  estate  of  every  description  that 
may  be  in  my  possession  at  the  time  of  my  death  after 
paying  my  debts  and  funeral  expenses.  Third.  At  the 
death  of  my  said  vrife  the  said  personal  estate,  or  so 
much  as  shall  be  unconsumed,  to  be  equally  divided  be- 
tween my  lawful  heirs,  to  wit,  Isaac  N.  Posegate,  Mary 
Ann  Woodmansee,  Martha  McKibben,  and  Sarah  Jane 
South.  Fourth.  I  do  hereby  nominate  and  appoint 
Isaac  N.  Posegate  executor  of  this,  my  last  will  and  tes- 
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tament,  hereby  authorizing  and  empowering  him  to 
compromise,  adjust,  release,  and  discharge  in  such  man- 
ner as  he  may  deem  proper,  the  debts  and  claims  due 
me."  The  Circuit  Court  reversed  the  judgment  of  the 
Court  of  Common  Pleas  on  a  petition  in  error  prosecuted 
by  Benjamin  F.  and  Charles  P.  South,  and  the  executor, 
Isaac  N.  Posegate,  prosecutes  error  to  this  court,  to  ob- 
tain the  reyersal  of  the  Circuit  Court. 

Telfair  &  Telfair,  for  plaintiff  In  error.  /.  M.  Kirk, 
for  defendants  in  error. 

Williams,  J.  The  questions  chiefly  argued  in  the 
case  relate  to  the  validity  of  the  transfer  by  Mrs.  South 
of  her  expectancy  in  the  personal  estate  of  her  father,  to 
her  brother  Isaac  N.  Posegate.  The  defendants  io 
error  contend  that  the  attempted  transfer  is  inoperative 
against  them,  because  Mrs.  South  was,  first,  at  the  time, 
under  the  disability  of  coverture,  and,  secondly:  her 
father  being  then  living,  her  interest  in  his  estate  was 
incapable  of  transfer;  and  it  is  also  claimed  that  Mrs. 
South  having  died  before  her  father,  her  children,  by 
force  of  the  statute  (section  5971,  Bev.  St.),  took  directly 
under  the  will,  and  not  from  her.  Unless,  however,  at 
the  death  of  the  widow,  it  became  the  duty  of  the  execu- 
tor to  collect  and  distribute  the  unconsumed  personal  es- 
tate given  her  by  the  will,  an  account  thereof  could  not 
be  enforced  against  him  in  the  Probate  Court;  and 
whether  such  duty  devolved  ux)on  the  executor  in  the 
execution  of  his  trust  is  naturally  the  first  question  de- 
manding consideration. 

No  statutory  election  by  the  widow  to  take  under 
the  will  of  her  deceased  husband,  is  shown  by  the 
record.  It  discloses,  however,  that  she  actually  ac- 
cepted the  provision  made  for  her  in  the  will,  by  receiv- 
ing, using,  and  controlling  the  property  bequeathed  to 
her,  as  fully  as  she  could  if  she  had  appeared  in  the 
probate  court  for  that  purpose,  and  declared  her  elec- 
tion, which  is  the  equivalent  of  an  election  made  in 
conformity  to  the  statute.    Baxter  t.  Bowyer,  19  Ohio 
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St  490.  The  bequest  contained  in  the  second  item  of 
the  will  is  absolute,  and,  unaffected  by  any  other  pn>- 
Tlsion  of  the  will,  would  vest  in  the  widow  the  unquali- 
fied ownership  of  the  property  bequeathed  to  her.  If  it 
be  conceded  that  the  third  item,  which,  at  her  death, 
givra  the  personal  estate,  or  so  much  thereof  as  shall  be 
unconsumed,  to  the  testator's  children,  so  qualifies  the 
previous  bequest  as  to  reduce  the  estate  given  by  it 
to  the  widow  to  one  for  life,  it  must  be  also  admitted 
that  it  is  a  life  estate,  with  the  right  to  the  possession, 
use,  enjoyment,  and  consumption  of  the  property  by  her, 
without  restriction,  either  upon  the  mode  of  its  use  and 
enjoyment,  or  the  extent  of  its  consumption;  for  it  is 
only  so  much  as  shall  remain  unconsumed  at  the  death 
of  the  widow  that  is  given  over  to  the  childpea,  and  no 
limitation  is  found  in  the  wiU  upon  the  nature  of  the 
use  to  which  she  may  subject  the  property,  and  her 
power  to  consume  it  is  uncontrolled.  Buch  right  of  us^ 
enjoyment,  and  consumption  necessarily  implies  the 
right  to  the  possession  of  the  property,  since,  without  its 
possession,  it  could  neither  be  used,  enjoyed,  nor  con- 
sumed. The  duty  of  the  executor  under  the  vrill,  there- 
fore, was,  after  the  payment  of  the  debts  and  funeral  ex- 
penses of  the  testator,  to  deliver  possession  of  the  per- 
sonal estate  to  the  widow. 

It  may  be  that  a  court  of  equity  would  have  com- 
pelled the  widow  to  furnish  the  legatees  of  the  remain- 
der, an  inventory  of  the  property  received  by  her  from 
the  executor,  and  that  a  proceeding  might  have  been 
maintained  by  them  against  her  to  require  security 
against  its  improper  disposition,  likely  to  defeat  their 
estate  in  it.  It  has  sometimes  been  held  that  equity 
wiU  assist  the  donee  in  remainder,  to  whom  a  gift  of 
personal  property  is  made  after  the  decease  of  another 
who  is  to  have  it  only  for  life.  And  it  may  also  be  that 
no  disposition  which  the  widow  could  make  of  the  prop- 
erty, otherwise  than  such  as  resulted  from  its  use  and 
consumption,  would  be  effectual  as  against  the  children 
to  whom  the  nnconsumed  remainder  is  bequeathed,  and 
that  a  remedy  Is  open  to  them  to  charge  the  person  re- 
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fleiring  it  under  sach  unauthorized  disposition,  like 
that  pursued  in  the  ease  of  Huston  v.  Craighead,  23  Ohio 
St.  198.  But  we  are  of  the  opinion  no  duty  was  imposed 
upon  the  executor  to  exact  an  inventory  from  the  widow 
when  he  delivered  the  personal  estate  to  her  according 
to  the  requirement  of  the  will,  or  to  institute  proceed- 
ings to  p^tect  the  donees  in  remainder;  nor  is  he  re- 
sponsible for  any  disposition  made  of  the  property  by 
the  widow  after  it  lawfully  came  to  her  possession,  or 
thereafter  accountable  for  it  in  his  representative  capac- 
ity. It  cannot  be  claimed  that  any  express  duty  is  en- 
joined by  the  will  upon  the  executor,  with  respect  to  the 
estate  in  remainder.  He  is  not  required  or  directed  to 
take  chai^  of  the  unconsumed  personalty,  and  divide 
it  among  the  children.  It  is  given  by  the  will  directly 
to  them,  to  be  equally  divided  among  them.  Upon  this 
point  the  case  is  not  distinguishable  from  Flichinger  t. 
Saiim,  40  Ohio  St,  591.  There  the  testator  devised  and 
bequeathed  his  real  and  personal  estate,  after  the  pay- 
ment of  his  debts,  to  his  wife  for  life>  remainder  to  be 
equally  divided  between  the  heirs  of  his  children.  The 
executor  paid  the  debts,  and  delivered  the  balance  of  the 
personal  estate  to  the  widow.  It  was  held  the  executor 
had  no  remaining  duty  to  perform,  and  that  it  was  not 
his  duty  to  divide  the  estate  in  remainder.  It  is  said  in 
the  opinion  by  Martin,  J.,  that  after  the  executor  paid 
the  debts  (there  being  no  legacies  to  pay)  "  he  had  no 
right  to  retain  the  assets.  The  devise  to  the  widow 
was  of  all  the  personal  property,  and  was  in  its  nature 
specific.  The  assent  by  the  executor  was  a  relinquish- 
ment of  all  claim  to  the  property,  and  perfected  the  title 
of  the  widow  and  remaindermen."  And  see  Ratcliff  v. 
Warner,  32  Ohio  St  334, 

In  the  case  now  under  consideration,  the  bequest  to 
the  wife  is  of  all  the  testator's  personal  estate.  The 
debts  and  funeral  expenses  were  paid  by  the  executor. 
There  were  no  legacies  to  be  paid.  The  executor  had 
no  right  to  withhold  from  the  widow  the  personal  es- 
tate remaining  in  his  hands,  and  nothing  remained 
for  him  to  do  bat  deliver  its  possession  to  her,  and 
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settle  bis  accounts.  This,  according  to  the  agreed 
statement  of  (acts  contained  in  the  bill  of  exceptions, 
the  executor  did;  and  we  thinli  the  court  of  common 
pleas  correctly  held  that  the  estate  was  finally  settled 
and  distributed  in  conformity  to  the  will.  As  this  con- 
clusion is  decisive  of  the  case,  we  leave  undecided  the 
questions  argued,  concerning  the  validity  and  effect 
of  the  transfer  by  Mrs.  South  of  her  expectancy,  and 
the  rights  of  the  defendants  in  error  in  the  property. 
Those  questions  could  not  properly  be  determined  in 
the  proceeding  prosecuted  by  them  in  the  probate 
court,  nor  in  any  other  which  that  court  has  jurisdic- 
tion to  entertain. 

Judgment  of  the  circuit  court  reversed,  and  that  of 
the  common  pleas  affirmed. 


Evans  f*.  Opprrman. 

(70  TexnB,  203.) 


BxmiECT  or  BEQITEST — INSURANCE  POI..ICIES — BENEFI- 
CIARIES— "  Personal  property" — Community  prop- 
erty. 

Life  insurance  policies  were  taken  ont  bj  o.  husband  payable  to  hia 
wlf«,  her  administrators,  executors,  or  ns^jnis.  and  in  the  event  of 
her  death  before  him.  then  to  their  children,  ffeld:  That  the  title 
thereto  did  not  pass  to  the  husband  under  her  'wUl  bequeathioi;  to 
him  all  her  "jwrsonal  property"  In  certain  houses,  nor  by  s  be- 
quest of  all  her  Interest  in  the  community  property;  and  tliat  the 
words  "  their  children  "  in  the  poUdea  embraced  only  children  com- 
mon to  them  both. 

Appeal  from  a  judgment  of  the  District  Court  of 
Galveston  County.    The  facts  appear  in  the  opinion. 

McMantis  &  Wilson,  for  appellants. 

Wheeler  &  Rhodes  and  Donaldson  &  Minor,  for  appellee. 
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Gaines,  J.  The'appellants  are  the  thildren  of  Gus- 
tave  Opperman  by  his  first  wife,  and  appellee  is  his  only 
child  by  his  second.  During  the  life  of  his  first  wife, 
Mary  A,  Opperman,  Giistave  Opperman  took  out  three 
policies  of  insurance  upon  his  life, — one  for-  ?10,000, 
one  for  $5,000,  and  the  third  for  #4,520.  The  first  and 
third  were  made  payable,  upon  the  deatli  of  the  as- 
sured, to  his  wife,  Mary  A.  Opperman,  and  provided 
that,  in  the  event  that  she  died  before  her  hasband,  the 
money  should  be  paid  to  their  children.  The  second 
policy  was  made  payable,  upon  the  death  of  the  assured^ 
to  "  Mary  A.  Opperman,  her  executors,  administrators, 
or  assigns."  Mary  A.  Opperman  died  before  her  hus- 
band, ha\ing  made  a  will  in  which  she  made  to  him 
certain,  bequests  and  devises,  and  also  bequeathed  and 
devised  to  him  all  her  interest  in  their  community 
property.  Gustave  Opperman  then  married  a  second 
time,  and  afterwards  died,  leaving  a  will  by  which  he 
devised  to  his  second  wife  certain  specific  property, 
and  gave  all  the  residue  of  his  estate  to  his  children 
by  his  first  wife.  The  appellee  was  bom  after  his 
death.  The  money  doe  upon  the  three  policies  of  in- 
surance was  paid  to  the  children  of  the  first  marriage. 
This  suit  was  brought  by  the  child  of  the  second  mar- 
riage against  his  half  brothers  and  sisters,  claiming 
aa  equal  interest  with  them  in  each  of  the  policies  of 
insurance,  and  seeking  to  recover  that  interest 

There  was  a  demurrer  interposed  to  the  petition, 
and  it  was  overruled  by  the  court.  This  action  of  the 
court  presents  a  question  we  have  found  it  difScult  to 
determine.  From  the  face  of  the  petition,  it  would 
seem  that  the  groimd  of  complaint  is  that  the  defend- 
ants had  collected  the  whole  of  the  insurance  money, 
and  that  the  plaintiff  is  entitled  to  an  equal  share, 
namely,  one-tenth  of  it.  Admitting  all  tliis  to  be  true, 
it  is  not  clear  that  any  money  has  been  due  to  the 
plaintiff.  If  he  was  entitled  to  a  part  of  the  money, 
the  insurance  companies  still  owe  it  to  him,  and  the 
action  of  the  defendants  has  not  deprived  him  of  any 
right    If  they  had  held  the  legal  title  to  the  money, 
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and  he  had  owned  a  beneficial  interest  in  it,  his  right 
to  sue  them  would  hare  been  clear.  But,  in  the  ab- 
sence of  any  fiduciary  relation,  or  any  privity  of  con- 
tract, between  the  parties,  and  of  the  depriTation  of 
any  right' which  he  had,  it  is  difficult  to  see  that  he 
has  a  cause  of  action  against  them,  according  to  the 
facts  stated  in  the  petition.  It  is  alleged  that  they  con- 
verted the  policies,  and  the  money  due  thereon,  to  their 
own  use.  Tbis  means,  we  presume,  that  they  collected 
the  money,  and  may  be  intended  to  mean  that  they 
■delivered  the  policies  to  the  companies  that  issued 
them.  If  the  right  of  the  parties  had  been  to  a  spe- 
cific fund  or  sum  of  money,  and  the  defendants  had  ap- 
propriated the  whole,  the  plaintiff  being  entitled  to  a 
part,  he  would  have  bad  a  right  of  action  against  them. 
But  the  claim  here  was  merely  for  debts  owed  by  the 
insurance  companies.  We  have  examined  many  cases 
in  which  suits  were  brought  for  money  had  and  re- 
ceived, and  have  found  none  that  would  warrant  this 
action.  Whether  the  conversion  of  the  evidence  of 
debt  by  one  or  more  creditors  will  give  a  right  of  action 
to  another  creditor,  having  a  common  interest  in  a 
chose  in  action,  we  need  not  determine.  We  are  of 
the  opinion  that,  under  the  facts  disclosed  by  the  tes- 
timony, the  plaintiff  has  a  right  of  action  for  a  part  of 
the  money  which  he  claims;  and,  since  we  have  de- 
termined to  reverse  the  case  upon  another  ground,  be 
will  have  an  opportunity  to  amend  his  petition  so,  at 
least,  as  to  obviate  the  present  difficulty. 

We  deem  it  necessary  to  determine  but  one  question 
presented  by  appellant's  assignments  of  error.  The  de- 
cision of  that  question,  in  our  opinion,  requires  a  re- 
versal of  the  judgment,  and,  so  far  as  we  can  now  see, 
will  be  a  sufficient  guide  to  enable  the  court  below  to 
make  a  correct  disposition  of  tl^e  cause  upon  a  new 
trial.  The  court  held  that  by  the  will  of  Mary  A.  Op- 
perman  the  title  to  the  |5,000  policy  passed  to  her  hus- 
band, and  that  upon  his  death  the  money  accruing 
thereon  belonged  to  bis  children;  each  taking  an  equal 
share.  So  much  of  that  will  as  relates  to  this  ques- 
tion is  as  follows: 
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"I,  Mary  Ann  Opperman,  wife  of  Gustave  Oppennan, 
of  Oalyeston,  being  of  lawful  age,  and  of  sound  mind  and 
memory,  wishing  that  my  husband  may  enjoy  the  prop- 
erty which  he  has  acquired  during  our  marriage,  and 
also  that  which  he  has,  oat  of  affection  for  me,  donated 
to  me  by  deed,  do  make,  ordain,  and  publish  thia,  my 
last  will  and  testament 

Item  Firat.  I  give  and  beqaeath  unto  my  said  hus- 
band, Guetave  Oppennan,  the  seven  lots  on  which  we 
now  live,  being  lots  one  (1)  to  seven  (7),  both  inclusive, 
in  block  552  in  the  city  of  Galveston,  the  dwelling 
house,  and  all  other  improvements  on  said  seven  lots, 
also  all  the  personal  property  belonging  to  me  by  gift 
from  him,  or  otherwise,  in  said  dwelling  house,  ajid  in 
all  other  buildings  on  said  lots;  also,  I  give  and  be- 
queath to  my  said  husband  certain  other  real  estate; 
and  also  I  give  and  bequeath  to  my  said  hus- 
band all  my  interest  in  the  community  property  ac- 
quired by  us  during  our  marriage,  trusting  to  him  to 
make  proper  provision  for  our  children. 

We  think  it  clear  that  the  right  of  the  testatrix  to 
the  policy  did  not  pass  by  that  clause  which  be- 
queathed to  her  husband  all  the  personal  property  in 
the  dwelling  house  and  other  buildings  on  the  lots  de- 
vised. That,  in  our  opinion,  was  intended  to  embrace 
only  tangible  property,  and  probably  applied  mainly  to 
the  household  and  kitchen  furniture,  and  other  articles 
used  in  connection  with  the  residence,  for  the  comfort 
of  the  family.  Did,  then,  the  title  to  the  policy  of  in- 
surance pass  by  the  bequest  of  the  interest  of  the  tes- 
tatrix in  the  community  property?  If  the  policy  was 
the  common  property  of  the  husband  and  wife,  it  did; 
batj  if  it  was  the  separate  property  of  the  wife,  it  did 
not. 

It  is  well  settled  that  the  husband  may  make  a  ^ft 
to  the  wife  of  the  community  property,  so  as  to  make 
it  her  separate  estate.  Ston/  v.  MarKhaJl,  24  Tex.  305; 
Rejfrtolds  v.  Ixinsford,  16  Tex.  286;  Smith  v.  Boqiief,  27 
Tex.  507.  In  the  case  first  cited,  in  speaking  of  a  deed 
from  the  hnaband  to  the  wif^  Chief  Justice  "Wheeler 
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sayu:  "la  the  absence  of  any  CTidence  of  intention 
outside  of  the  deed,  it  must  be  taken  as  evidencing  the 
iatention  which  upon  its  face  it  imports;  that  is,  to 
convey  to  the  wife  the  estate  of  the  husband  in  the 
property.  *  •  •  To  deny  it  that  effect  would  he 
to  render  the  whole  deed  inoperative  and  void."  We 
think  it  equally  manifest  that  when  a  husband  insures 
his  life,  and  makes  the  policy  payable  to  his  wife,  his 
intention  is  that  the  policy  shall  inure  to  her  separate 
use  and  benefit.  By  the  terms  of  the  contract,  the  money 
is  not  iMiyable  until  the  husband  is  dead,  and  the  mari- 
tal relation  has  been  dissolved.  It  is  clear  that  the  pol- 
icy in  question  was  the  separate  property  of  Mrs.  Mary 
A.  Opperman,  and  that  it  did  not  pass  to  the  husband 
by  that  clause  in  her  will  which  conveyed  to  him  her 
interest  in  their  commonity  estate.  The  mention  in 
the  will  of  certain  parcels  of  separate  property,  and  of 
her  interest  in  all  the  community  property,  excludes 
the  idea  that  any  separate  property  not  mentioned  was 
intended  to  be  conveyed.  The  recitals  in  the  will  tend 
to  show  that  it  was  the  intention  of  the  testatrix  to  de- 
vise and  bequeath  to  her  husband  all  her  property 
which  8he  had  acquired  through  him.  But  we  under- 
stand the  rule  to  be  that  when  the  construction  is 
doubtful,  the  reasons  given  for  a  devise  may  be  looked 
to  in  order  to  solve  the  doubt,  but  that,  when  the  mean- 
ing of  the  language  of  the  devise  is  clear,  it  cannot  be 
controlled  by  the  reason  assigned  for  making  it. 

It  has  been  lield  that  the  reason  "cannot  warrant 
the  rejection  of  words  that  are  clear  "  (1  Jarm.  Wills, 
483) ;  and  the  same  principle  precludes  us  from  adding 
to  a  beqnest  property  not  embraced  by  unambiguous 
words  of  description,  although  the  reason  assigned  for 
making  the  will  may  indicate  that  it  was  the  intention 
that  such  property  should  be  included.  On  the  other 
hand,  counsel  for  appellants  go  the  length  of  insisting 
that  Mrs.  Opperman  took  only  a  life  estate  in  the  pol- 
icy, and  that  she  had  no  power  to  convey  it  by  will. 
We  do  not  concur  in  that  construction.  The  case  cited 
by  them  does  not  support  their  position.    Bailey  v.  /w- 
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surmice  Co.,  114  Mass.  177;  s.  c.  19  Am.  Rep.  329.  It 
is  there  merely  held  that  a  policy  payable  to  the  ex- 
ecutor or  administrator  of  the  assured,  for  the  benefit 
of  his  wife,  must  be  sued  upon  by  such  legal  representa- 
tives. The  words  "her  executors,  administratore,  or 
assigns,"  in  the  policy  under  consideration,  are,  as  we 
think,  descriptive  of  the  estate  talien  by  the  beneficiary 
under  the  policy,  and  show  that  she  toolt  an  absolute 
title  to  it. 

The  court  below  held  that  upon  the  death  of  Mrs. 
Opperman  the  title  to  the  policy  passed  to  her  hus- 
band, and  that  upon  his  death  the  money  due  upon  it 
belonged  to  his  children  in  equal  portions,  and,  having 
found  that  the  children  of  the  first  marriage  had  re- 
ceived the  whole,  gave  judgment  in  favor  of  appellee, 
the  child  of  the  second  wife,  against  each  of  them, 
for  one-tenth  of  the  sum  so  received  by  each.  This,  we 
think,  was  error. 

It  does  not  follow,  however,  that  upon  the  facts 
proved  the  appellee  was  not  entitled  to  recover  some- 
thing. Upon  the  death  of  the  first  wife,  the  policy  de- 
scended to  her  heirs;  that  is  to  say,  one-third  descended 
to  her  husband,  and  the  other  two-thirds  to  her  nine 
children,  who  are  the  appellants  here.  Rev.  St.  art. 
1646.  The  husband  made  a  will  in  which  he  made  cer- 
tain devises  and  bequests  to  his  second  wife,  and  de- 
vised and  bequeathed  the  residue  of  his  estate  to  his 
children  by  his  first  wife.  The  appellee,  as  his  post- 
humous child,  became  entitled  to  such  interest  in  his 
father's  estate  as  he  would  have  taken  had  no  will  been 
made.  Rev.  St.  art.  4867.  The  testimony  showed, 
upon  the  trial,  that  administration  was  taken  out  upon 
the  estate  of  Mrs.  Mary  A.  Opperman,  the  first  wife, 
and  that  the  administrator  collected  the  money  due 
upon  the  policy  and  paid  it  to  his  children.  Tlie 
evidence  wholly  fails  to  support  the  allegation  of 
the  petition  that  appellants  converted  the  policy. 
They  received  what  they  were  entitled  to  receive 
according  to  the  letter  of  their  father's  will.  Un- 
der the   statute  above  cited,   appellee   succeeded   to 
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the  portion  of  his  father's  estate  he  would  have 
received  had  the  father  died  intestate;  and,  to  raise 
this  portion,  all  the  devisees  and  legatees  were  re- 
quired to  contribute  proportionably  out  of  the  parts  de- 
vised and  bequeathed  to  them  by  the  will.  Kev.  St. 
art  4867.  The  rights  of  the  appellee  in  the  policy  of 
insurance  under  consideration  grew  out  of  the  statute 
referred  to,  and  must  be  enforced  according  to  its  pro- 
visdons.  'What  they  may  be  as  against  appellants, 
must  depend  greatly  upon  the  partition  and  distribu- 
tion that  has  been  made  of  the  other  property  belong- 
ing to  his  father's  estate.  If  he  has  received  his  share 
of  the  remainder  of  the  estate,  and  if  each  devisee  has 
contributed  his  proportion  to  make  up  that  share,  and 
if  the  policy  in  question  has  not  be«i  accounted  for  in 
the  settlement,  should  not  his  mother,  as  a  devisee, 
contribtite  towards  making  up  the  amount  due  him  out 
of  this  fund?  But,  not  knowing  what  has  been  done 
with  reference  to  the  other  property  of  the  estate,  it  is 
needless  to  speculate  upon  such  conjectures  as  may 
suggest  themselves.  Having  shown  that  the  uncontro- 
verted  evidence  in  the  case  discloses  that  his  father 
had  but  a  third  interest  in  the  policy  for  (5,000,  it  is 
apparent  that  the  judgment  is  excessive,  and  must  be 
reversed.  His  remedy  is  to  so  amend  his  petition  as 
to  make  it  an  action  to  recover  against  the  legatees 
under  his  father's  will  the  interest  which  the  statute 
gives  him  as  a  posthumous  child. 

The  appellee  has  filed  cross-assignments  of  error, 
which  we  shall  now  proceed  to  consider.  He  com- 
plains the  court  should  have  allowed  interest  on  the 
amount  adjudged  to  him  for  the  time  the  appellant 
received  the  money  on  the  policy.  With  reference 
to  this,  we  deem  it  sufficient  to  say  that,  if,  upon 
another  trial,  appellee  should  be  found  entitled  to  re- 
cover any  part  of  the  money  received  by  appellants 
on  the  policy,  he  should  also  recover  interest  from  the 
time  it  iras  so  received. 

Whatever  judgment  is  rendered  should  be  against 
each  of  appellants,  separately,  for  the  part  of  the  money 
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wrongfully  received  by  him,  and  not  against  all,  jointly, 
for  the  whole. 

Appellee  further  insists  that  the  court  erred  in  hold- 
ing that  he  was.  entitled  to  no  part  of  the  money  re- 
ceived by  appellants  on  the  policies  for  ?10,000,  and 
f4,520,  respectively.  Aa  before  stated,  these  policies 
were  payable  to  Mary  A.  Opperman,  the  wife  of  the  as- 
sured, and,  in  the  event  she  died  before  her  husband, 
then  to  "  their  children."  It  is  contended  that  "  their 
children  "  meant  not  only  the  children  common  both  to 
the  insured  and  to  his  wife,  but  also  the  children  of 
either  of  them,  and  that  therefore  appellee  was  included. 
We  do  not  assent  to  the  proposition.  It  may  be  that, 
by  an  inaccurate  use  of  the  words,  they  may  be  some- 
times employed  in  the  sense  contended  for  by  appellee, 
and  that,  under  peculiar  circumstances,  as  in  the  case 
of  Sifgler  v.  Stegler,  77  Ya.  163,  to  which  counsel  refer, 
they  were  properly  construed  to  have  that  meaning. 
TV'e  think,  however,  the  obvious  and  more  accurate 
meaning  of  the  term  is  the  children  of  both  the  persona 
referred  to.  They  could  not  have  been  intended  to  in- 
clude any  other  children  of  the  wife,  because  she  could 
only  have  married  again  after  the  death  of  the  husband, 
and  after  the  policy  had  become  her  absolute  property. 
If  the  husband  had  intended  to  embrace  any  child  or 
children  he  may  have  had  by  a  second  wife,  his  meaning 
would  have  been  clearly  and  accurately  conveyed  by 
providing  that  if  his  wife  died  first  the  policy  should  be 
payable  to  his  children.  By  the  use  of  the  term  "  their 
children,"  we  think,  was  meant  the  children  common 
to  both  husband  and  wife,  and  that,  under  the  two  poli- 
cies now  under  consideration,  appellee  was  entitled  to 
take  nothing. 

For  the  error  of  the  court  in  giving  judgment  against 
the  appellants  under  the  petition  and  evidence,  and  be- 
cause the  judgment,  in  any  event,  is  too  large,  the  judg- 
ment is  reversed,  and  the  cause  remanded. 

Bev^-sed  and  remanded. 
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WaDDINGTON  V8.  Buzby. 
(45  New  Jereef  Equity,  173.) 

Testamentary  capacity — Relationship  of 
draughtsman. 

A  person  who  la  aged,  Inflim,  and  olmoat  blind  maj  make  a  raUd 
will  If  capable  of  recoUectlDg  tbe  proper^  she  is  about  to  dispose  of, 
understanding  the  maimer  of  dlatzlbutlng  as  therein  eet  fortb,  linow- 
Ing  tlie  objects  of  her  bounty,  and  the  nature  of  tbe  buBlneSB  In  which 
she  Is  enfcaged. 

The  facts  that  the  draugbtsmao  of  the  will  Is  executor,  and  hla  wife 
and  son  are  favored  legatees,  whOe  thef  call  for  stupidous  ecrutlny, 
wUl  not  InTalldate  the  will,  without  some  more  certain  evidence 
appearing  of  fraud  or  undue  Influence.  E»ch  case  must  be  adjudged 
by  lis  own  circumstances,  and  no  general  rule  can  be  made  appli- 
cable to  alt  cases. 

Appeal  from  the  prerogatiTe  court;  McGiLL,  Ordin- 
ary. 

W.  T.  Hilliard,  and  W.  E.  Potter,  for  appellant. 

('.  II.  Sintmkson,  for  respondent. 

SouDDEE,  J.  A  careful  consideration  of  the  facts  in 
this  case  has  changed  my  first  impression,  and  led  me 
to  a  different  result  from  that  reached  in  the  courts 
which  liave  made  the  prior  examinations  of  the  ques- 
tions presented.  It  appears,  in  mj  judgment,  that  suf- 
ficient weight  has  not  been  given  to  the  extent  or  the 
right  which  the  law  gives  to  the  owners  of  property  to 
dispose  of  it  by  will,  the  moderate  capacity  required  for 
the  exercise  of  this  right,  and  the  aid  they  may  invoke 
from  others  in  giving  order  and  legal  form  to  their 
wishes  without  subjecting  them  to  the  charge  of  fraud 
and  undue  influence. 

At  the  date  of  this  writing  and  its  execution,  April 
20,  1882,  Ruth  W.  Buzby  was  about  83  years  old,  and 
she  died  in  1886.  She  was  feeble  and  foi^etful  to  the 
extent  that  persons  ordimiriiy  are  at  such  an  advanced 
age,  and  she  was  nearly  blind,  so  that  she  could  not 
read,  or  did  so  with  difficulty.    But  she  could  at  that 
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time  go  about  the  hoose,  knew  the  members  of  the  fam- 
ily, talked  about  her  business  affairs,  rem«nbered  the 
amonnt  of  her  property,  and  where  it  was  inTested,  ob- 
jected to  the  reduction  of  the  percentage  of  interest, 
took  a  part  in  the  routine  of  the  house,  and  the  payment 
of  bills,  and  conversed  with  visitors  whom  she  knew. 
She  had  been  an  intelligent  woman,  but  not  of  very 
strong  will,  rather  reticent  than  talkative,  and  became 
more  silent  and  absent-minded  as  she  grew  old.  She 
"was  injured  by  a  fall,  and  failed  in  physical  and 
mental  strength  from  that  time  gradnally  until  her 
death.  The  opinions  of  witnesses  as  to  her  mental  ca- 
pacity are  of  no  weight  unless  sustained  by  facts  on 
which  such  opinions  are  founded;  and  those  who  saw 
her  seldom,  or  but  once,  and  say  she  was  silent,  and  ap- 
peared absent-minded,  give  little  aid  in  determining 
this  question.  Loire  v.  WiUianison,  2  N.  J.  Eq.  82;  Sloan 
T.  Maxtcell,  3  N.  J.  Eq.  581 ;  WTiitenach  v.  Stnjker,  2  N. 
J.  Eq.  8;  Athdresa  v.  Weller,  3  N.  J.  Eq.  605;  Stacklimtse 
T.  Horton,  15  N.  J.  Eq.  202;  Pancoast  v.  Graham,  15  N.  J. 
Eq.  294;  Stevens  v.  Van  Cleve,  4  Wash.  C.  C.  262;  Den  t. 
Van  Cleve,  5  N.  J.  Law,  589;  Harrison  v.  Rowan,  3  Wash. 
C  C.  580;  Turner  v.  Cheesman,  15  N.  J.  Eq.  243;  Eddy's 
Case,  32  N.  J.  Eq.  701,  33  N.  J.  Eq.  574;  Collins  v.  Osbom, 
34  N.  J.  Eq.  511 ;  and  others  that  might  be  cited — are 
cases  in  our  State  where  persons  who  were  aged,  dis- 
eased, blind,  and  infirm  have  executed  wills,  and  the 
rule  of  capacity  by  which  they  may  be  sustained  has 
been  enunciated. 

It  is  shown  to  my  satisfaction  that  the  testatrix,  at 
the  time  she  executed  this  writing,  was  capable  of  rec- 
ollecting the  property  she  was  about  to  dispose  of, 
understanding  the  manner  of  distributing  it  therein 
Bet  forth,  the  objects  of  her  bounty,  and  the  nature  of 
the  business  in  which  she  was  engaged.  If  so,  she  had 
the  requisite  testamentary  capacity.  The  paper  was 
in  fact  executed  by  her  as  ber  last  will  and  testament, 
in  the  presence  of  two  witnesses  present  at  her  house 
at  the  same  time.  The  attesting  clause  does  not  say 
that  they  signed  in  the  presence  of  the  testatrix.    One 
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of  these  subscribing  witnesses  is  dead;  the  other  is  liv- 
ing, but  does  not  remember  the  circumstances.  He  is 
certain  as  to  his  signature,  and  that  of  the  other  wit- 
ness is  proved  by  his  son.  It  is  shown  by  the  testi- 
mony of  the  other  two  persons  who  were  present  at  the 
signing  of  the  paper  that  they  were  all  together  in  the 
dining-room  when  she  signed  and  requested  them  to 
sign  as  witnesses  to  her  will.  This  completes  the  at- 
testation. It  also  appears  that  the  will  was  read  to 
her  before  signing.  She  took  the  will  after  execution^ 
herself,  upstairs,  put  it  in  a  box  with  her  other  papers 
in  a  drawer  of  her  room  where  she  slept,  and  it  re- 
mained in  her  possession  until  her  death,  about  five 
years  after  its  date.  Of  the  fact  of  its  due  execution, 
and  her  capacity  to  make  it,  there  seems  to  me  to  be 
satisfactory  proof  offered. 

The  more  serious  question  in  the  case  is  whether 
Ruth  W.  Buzby  executed  this  writing,  purporting  to 
be  her  last  will  and  testament,  through  the  undue  in- 
fluence of  George  G.  Waddington,  the  proponent  The 
influence  that  will  vitiate  a  will  must  be  such  as  in 
some  degree  destroys  the  free  agency  of  the  testator, 
and  constrains  him  to  do  what  is  against  his  will,  but 
what  he  is  unable  to  refuse,  or  too  weak  to  resist.  1 
Jarm,  Wills.  *S7;  Lynch  v.  Clements,  24  N.  J.  Eq.  431; 
Moore  v.  Blauvelt,  15  N.  J.  Eq.  367. 

It  is  claimed  that  this  appears  in  several  particulars 
The  proponent  wrote  the  will  in  which  he  was  made  sole 
executor,  and  his  son  and  wife  were  favored  legatees.  In 
HuKling  v.  limling,  35  N.  J.  Eq.  120,  36  N.  J.  Eq.  603,  it  waa 
said  that  the  fact  that  the  will  was  drawn  by  a  favored 
legatee,  while  it  calls  for  suspicious  scrutiny  of  the  cir- 
cumstances, does  not,  of  itself,  invalidate  the  will.  The 
same  rule  would  apply  where  the  legacies  were  given, 
not  to  himself,  but  to  those  who  stand  in  such  near  re- 
lationship to  him  as  a  son  and  wife.  We  must  there- 
fore look  for  other  circumstances.  Each  case  must  be 
judged  by  its  own  circumstances,  and  no  general  mle 
can  be  made  applicable  to  all  eases. 

The  testatrix  had  three  children— Mary  Buzby,  Beu- 
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lah  Gaskill,  and  Nathan  Buzby.  The  son  had  died 
some  years  before  her  death,  leaving  a  son  of  the  same 
name,  who  is  the  mieatur  against  the  probate  of  this 
will.  Mary  Buzby  lived  with  her  mother  until  she 
died,  on  March  29,  1882.  She  cared  for  her  in  their 
home,  aided  her  in  the  management  of  her  property, 
but  there  is  no  evidence  that  she  exercised  undue  iu- 
flence  over  her.  Her  entire  property  was  the  sum  of 
f5,200  invested  in  bonds  and  mortgages,  and  some 
household  furniture  of  no  great  value.  Some  years  be- 
fore her  death  she  made  a  will  by  which  she  bequeath- 
ed $1,200  to  Beulah  Gaskill,  and  the  residue  to  Mary 
Busby.  This  will  was  druwn  by  Aaron  Fogg,  a  neigh- 
bor. On  the  evening  before  Mary  died,  a  codicil  was 
written  by  Aaron  Fogg  to  this  will.  He  went  tu  the 
testatrix's  house,  at  the  request  of  the  proponent,  and 
it  was  there  executed  by  Ruth  W.  Buzby  and  witnessed 
by  him  and  his  daughter,  who  went  with  him  for  that 
purpose.  The  exact  form  of  the  codicil  is  not  given, 
but  it  w^s  for  the  benefit  of  Mary  B.  Waddington,  the 
proponent's  wife,  who  is  the  daughter  of  Beuluh  Gas- 
kill,  and  granddaughter  of  Ruth  W.  Buzby.  She  was 
taken  by  the  testatrix  when  an  infant,  named  after  her 
daughter,  Mary,  brought  up  by  them  with  care  and  af- 
fection, and  remained  with  them  until  her  marriage. 
By  the  will  in  controversy  (1,500  is  given  to  Beulah 
Oaskill,  and  some  furniture;  flOO  to  Ann  B.  Gaskill, 
and  some  silver-ware;  $100  to  Isabella  P.  Gaskill,  and 
some  silver- ware;  f600  to  Asher  B.  Waddington,  her 
great-grandson;  |600  to  Martba  Hancock,  in  lieu  of  any 
charge  for  services  or  otherwise  she  might  make  against 
her  estate;  and  the  residue  to  Mary  B.  Waddington, 
her  granddaughter. 

Her  reason  for  giving  no  legacy  to  her  grandson 
Nathan  W.  Buzby,  the  caveator,  is  stated  in  her  will  in 
these  words: 

"  My  grandson,  Nathan  W.  Buzby,  heired  a  legacy  for 
one  thousand  dollars  by  the  will  of  his  grandfather^ 
Asher  Buzby.  By  the  failure  of  my  co-executor, 
George  W.  Ward,  I  have  been  compelled  to  pay  the 
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greater  part  of  said  legacy  out  of  my  own  resources, 
and  this  ia  the  reason  my  suid  grandson,  Nathan  W. 
Buzby,  is  not  mentioned  as  a  legatee  in  tiiis  instru- 
ment" 

This  payment  was  demanded  of  her  by  her  grandson 
when  it  was  said  that  she  liad  but  flO  left  in  the  house 
for  their  present  support;  and  there  is  eridence  tliat,  al- 
though she  was  patient  at  the  time,  and  afterwards 
treated  him  with  kinduess  and  affection,  she  wns  dis- 
pleased with  his  demand  for  the  money,  and  Lis  ex- 
travagance in  spending  it  after  he  had  received  it. 

Beulah  (iasktll  went  to  live  with  her  mother  after 
Mary's  death,  and  remained  with  her  until  her  death, 
with  the  promise  that  she  would  be  provided  for.  She 
also  received  fl,500  by  the  will  of  her  sister  Mary. 
From  this  disposition  of  the  property  it  will  appear 
that  all,  excepting  $600  given  to  Martha  Hancock  for 
services  in  the  family  from  the  time  she  was  a  child, 
was  bequeathed  to  Beulah  Gaakill  and  her  children; 
Mary  B.  Waddlugton  and  her  son,  Asher,  namesake  of 
his  grandfather,  receiving  the  greater  portion  of  the 
^'atate.  The  exclusion  of  Nathan  W.  Buzby  was  in  the 
former  will  drawn  by  Aaron  Fogg,  with  which  Wad- 
■dington  had  no  connection,  and  Beulah  Gaskill's  in- 
dividual portion  was  largely  increased  after  the  death 
of  her  sister  Mary  by  her  will  and  by  the  terms  of  this 
will,  thoogh  in  those  proceedings  she  is  hostile  to  the 
proponent. 

These  dispositions  appear  more  like  the  natural  op- 
eration of  the  mind  and  affection  of  the  testatrix  than 
results  of  the  fraudulent  contrivance  or  undue  influence 
of  Waddington,  who  wrote  this  will.  His  conduct,  his 
f'haracter,  and  relationship  to  her  do  not  warrant  siich 
charges  against  him  without  more  direct  and  certain 
e\idence.  Until  about  the  time  of  Mary's  death  it  does 
not  ap])ear  that  he  took  any  interest  in  her  business. 
He  lived  at  Elsinboro,  two  and  a  half  miles  from  the  tes- 
tatrix's home  in  Salem.  After  Mary's  death,  he  at- 
tended to  her  money  matters,  collected  her  interest, 
and  deposited  it  for  her,  advised  the  investment  of 
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her  money  when  the  security  was  changed,  and  with 
her  consent  re-invested  it  for  the  best  rate  of  interest 
she  could  obtain.  He  was  the  husband  of  her  grand- 
daughter, and  apparently  the  nearest  connection  with 
whom  she  could  advise,  and  on  whose  judgment  she 
could  rely,  as  the  infirmities  of  age  increased.  While 
it  would  have  been  more  delicate  and  prudent  for  him, 
under  the  circumstances,  to  secure  the  services  of  a 
stranger  to  prepare  a  will  for  the  testatrix,  yet,  if  she 
had  sufficient  capacity  to  make  it,  and  this  is  the  vol- 
untary expression  of  her  wishes  in  disposing  of  her 
property,  his  mistake  or  even  officioasnees  id  tendering 
his  services  should  not  be  allowed  to  defeat  her  pur- 
pose, long  entertained  and  expressed  in  a  former  will, 
to  exclude  the  caveator  from  any  portion  in  her  prop- 
erty. The  decree  should  be  reversed,  and  the  will  ad- 
mitted to  probate. 

Under  the  peculiar  circumstances  of  this  case  the 
caveator  will  be  allowed  |250  in  lieu  of  costs,  expenses, 
and  allowances  in  all  courts;  and  the  executor  will  be 
given  his  costs  and  expenses  out  of  this  estate. 

Decree  reversed.    • 

Teatameoitary  cspatiitr— Wlien  the  testator  !■  aged,  or  mfinu,  f>r 
partiaUy  or  entirely  blind— AbBent-mindediiess  or.feeble-minded- 
nesa.— In  Lowe  v.  WlUiamBon,  1  Gr.  Ch.  82,  dtrd  In  the  principal 
case,  three  gronndB  were  taken  against  tie  will;  First,  iocapacitfi 
secwnd,  that  the  t(«tator  had  a  delusioa  of  mind  as  to  his  family;  and, 
third,  that  Improper  Influence  waa  pKerclBpd  In  Its  procurement 
Speaking  to  the  point  of  delu«don  of  mind  the  court  sold: 

"  It  was  further  urRed  that  the  testator  was  under  a  species  of 
deranKement  or  delusion  as  to  his  relatives;  that  he  took  up  a  preju- 
dice without  canse.  I  have  before  said  that  I  And  no  pood  reason 
for  this  hostUltf.  but  it  Is  plain  that  the  testator  bud  such  feelings 
toward  them.  There  was  no  InHmacy  with  them.  They  visited  him 
verj  little.  He  had  an  idea  that  they  looked  down  upon  him  and  was 
no  doubt  jealona  of  their  superior  standing.  There  -wnB.  then,  no  de- 
lusion bat  a  reality,  In  tact  that  there  existed  no  cordiality  between 
bhn  and  bis  reladves.  It  was  of  long  standing,  not  midden  and  acci- 
dental, but  abiding.  Upon  the  whole  case  I  am  constrained  to  say 
that  I  see  no  good  grotmd  for  refuslnio;  the  probate  of  this  will." 

In  the  case  of  Whltenack  t.  Stryker,  1  Gr.  Ch.  82,  ttie  court  lield 
that  the  findings  of  a  commission  of  lunacy  were  not  condaMve  upon 
the  qncBtliKi  of  testamentary  capa^dty,  and  tliat  wbwe  tto  testator 
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bad  been  found  b^  such  a  cununisBloa  at  two  dlffer^it  Untea  before- 
hia  deatb  to  be  a  luiukllc,  enjoying  lucid  intervals,  and  to  be  of  un- 
sound mind  and  mentally  incapable  of  managing  his  affairs,  the 
court  would  still  consiUor  the  question  of  testamentary  capacity  on 
Its  merits  and  -would  And  for  or  against  the  will  upon  the  evidence. 

The  court,  bi  sp«>nkli)g  of  the  findings  of  the  commission  of  Itmacy. 
Bald; 

"  These  Inquests  are  not  pretended  to  be  conclusive  on  the  case, 
but  It  is  claimed  for  them  that  they  are  entitled  to  all  that  respect 
which  Is  due  to  the  opinions  thus  expressed  of  so  large  a  numlier  of 
the  moat  respectable  citizens  of  the  County  of  Someiset  This  Is 
perfectly  correct.  They  are  entitied  to  all  the  respect  which  any  man, 
acting  on  the  subject  before  them,  could  postdbly  hare.  Some  of  the 
Jurors  I  know,  and  T  respect  no  man  among  us  more.  Their  bufdncfD 
and  mine  is  very  dlflereat  They  have  decided  from  Uie  g^pncraJ  cha- 
racter of  the  testator  that  he  was  Incompetent  to  manage  bis  bus- 
iness. It  is  my  duty  to  deddd  whether,  at  the  times  he  executed 
two  Instruments  of  writing,  he  was  of  sotuid  mind.  With  the  first 
inquisition  I  am  fully  agreed,  that  Ui©  testator  had  ludd  Intervals. 
I  should  iiave  very  little  donbt  that  these  very  Jurors  would  one  and 
all,  upon  tills  evidence,  agree  with  me  that  this  testator  was  at  times 
disordered  during  the  last  years  of  life,  and  at  times  perfectly  ration- 
al." 

In  Sloan  r.  Maxwell,  2  Gr.  Ch.  563,  It  was  held  that  there  was  no 
distinction  in  the  degree  of  mental  capacity  requisite  for  the  execu- 
tion of  a  will  of  real  estate  and  that  requisite  for  the  execntiiw 
of  a  win  of  personal  estate.  And  there  la  an  elaborate  dlscussian 
In  tiie  learned  opinion  of  the  ordinary  of  the  meaning  of  the  phrase 
"  Bound  mind,"  many  of  the  eailier  Ehigilsh  cases  being  cited. 

A  well  approved  dednition  of  a  sound  and  disposing  memory  was 
that  given  by  Judge  Wasiiington  in  Den  v.  Van  Qeve,  4  Wash.  C. 
a  Rep.  267,  as  foUows: 

"  Was  he  capable  of  reccdlectlng  the  property  he  was  about  to 
bequeath,  or  manner  of  distributing  it  and  the  objects  of  his 
bounty?" 

The  most  satisQictory  teat  of  testamentary  capacity  la  the  capa- 
tiility  to  transact  business  with  sagacity  and  decision.  Turner  v. 
Hand,  3  WaU,  Jr.,  88;  Harrison  v.  Rowan,  3  Wash.  C.  C.  585;  Lj-ndi 
V.  Clements,  9  C.  E.  Gr.  4.^1.  See,  also.  Nelson  v.  McGlfford,  3  Barb. 
Ch.  1S8;  Redfield's  Am.  L.  C.  20  and  30;  Stewart  v.  I.lspeuard,  26 
Wend.  25;  Thompson  v.  Keyfif-r,  65  Fenn.  St  36S;  Dunliam's  App. 
27,  Conn.  192;  Baldwin  v.  Parlcer,  9&  Uass.  79;  Mw'yhq"  v.  Fiinn, 
4  Jones  (N.  C.)  199. 
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McOORMICK  VS.  MGElLIOOTT. 
(127  Pennsylvania  State,   230.) 

CoNSTRUcnoN — Duration  of  estate, 

^TeMatw  gave  bla  wife  a  I(fe-«8tate  In  all  his  property'.  After  some 
other  proTlslonfl  he  gave  the  reetdne  to  his  dauKhter.  H..  her  helra 
and  assigns.  In  case  she  should  die  without  child  or  children,  hla 
estate  was  to  go  to  his  brothers  and  sisters.  The  Income  of  a  sum 
of  moner  was  to  be  §et  apart  after  the  death  of  the  wife,  for  a  son 
of  testator;  and,  in  case  he  should  die  without  issue,  or  leaving  Issue 
who  should  not  reach  the  aire  of  21  years,  the  principal  was  to  go 
absolutely  to  H.  Beld,  that  the  worde.  "die  without  child  or  chil- 
dren." In  the  residuary  devise  to  H„  meant  her  death  without  issue 
during  the  lite  of  her  mother,  the  taker  of  the  llfe^state;  and,  hav- 
ing survived  her  tnotlier,  her  estate  was  absolute. 

Erroh  to  Court  of  Common  Pleas,  Lancaster  County; 
J.  B.  Livingston,  Judge.  Case  stated,  in  which  Han- 
nah McElligott  sues  D.  R  McCormick  for  failure  to 
comply  with  an  agreement  to  purchase  land  from  plalnt- 
iff.  Judgment  for  plaintiff,  and  defendant  brings  error. 
The  following  opinion  was  filed  by  the  Trial  Court: 

"Livingston,  P.  J.  From  the  case  stated,  it  appears 
that  Jeremiah  McElligott,  of  the  city  of  Lancaster,  died 
on  November  11,  1875,  leaving  to  survive  him  a  widow, 
Anna  McEUigott,  and  two  children,  Hannah  McElligott, 
the  plaintiff  above  named,  and  Thomas  F.  McElligott, 
and  also  a  brother  Daniel  McElligott,  and  two  sisters, 
Honoia  McElroy,  and  Mary  Studdard,  after  having 
made  his  last  will  and  testament,  dated  August  17, 1875, 
duly  proven,  wherein  and  whereby  he  devised  and  be- 
queathed inter  alia  as  follows,  to  wit: 

"First.  I  direct  ail  my  juat  debts  and  funeral  ex- 
penses to  be  paid  and  satisfied  by  my  executrix  herein- 
after named,  as  aoon  aa  conveniently  may  be  after  my 


"Item.  I  give,  devise,  and  bequeath  unto  my  be- 
loved wife,  Anna,  for  and  during  her  natural  life,  all 
my  property,  real,  personal,  and  mixed,  of  what  nature 
and  kind  soever,  and  wheresoever  the  same  shall  be 
at  the  time  of  my  death. 
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"  Item.  After  the  death  of  my  wife,  Anna,  I  give  and 
bequeath  unto  my  friend,  Daniel  A.  Altick,  five  thous- 
and dollars  in  trust,  the  interest  thereof  annually  to  be 
paid  to  my  son  Thomas  for  and  during  his  natural  life. 

"  Item.  After  the  death  of  my  son,  Thomas,  it  is  my 
will,  and  I  direct,  the  said  sum  of  five  thousand  dollara 
to  p«nain.  in  the  bands  of  said  Daniel  A.  Altick  until  the 
child  or  children  of  Thomas  shall  arrive  at  the  age  of 
twenty-one  years,  when  the  same  shall  be  equally  divided 
among  such  child  or  children;  and,  in  case  the  child  or 
children  of  my  said  son,  Thomas,  shall  die  before  arriv- 
ing at  the  age  of  twenty-one  years,  then,  and  in  that 
case,  I  order  and  direct  that  the  said  sum  of  five  thous- 
and dollars  be  paid  to  my  daughter  Hannah,  or  her 
heirs  and  assigns. 

"Item.  The  rest,  residue,  and  remainder  of  my  es- 
tate, real,  personal,  and  mixed,  after  the  death  of  my 
said  wife,  Anna,'  I  give,  devise,  and  bequeath  to  my  said 
daughter,  Hannah,  her  heirB  and  assigns. 

"  Item.  In  case  my  said  daughter,  Hannah,  should 
die  without  child  or  chOdren,  then  it  is  my  will,  and  I 
order  and  direct  that  my  estate  be  equally  divided  be- 
tween my  brother,  Daniel  McElligott,  of  the  city  of  I^n- 
caster,  and  my  sisters,  Honora  McElroy,  wife  of 
Peter  McElroy,  of  the  city  of  Brooklyn,  in  the 
State  of  New  York,  and  Maiy  Studdard,  wife  of 
John  Studdard,  of  the  city  of  St.  Louis,  in  the 
State  of  Missouri,  and  tbeir  heirs  and  assigns,  share 
and  share  alike." 

Anna  McElligott,  the  widow,  died  in  the  year  1882. 
The  daughter,  Hannah  McElligott,  on  December  7, 1888, 
entered  into  articles  of  agreement,  with  the  said  D.  R. 
McCormick.  for  the  sale  of  a  portion  of  the  real  estate, 
being  a  lot  of  ground  situate  on  the  east  side  of  Water 
street  (So.  47),  in  the  city  of  I^ncaster  •  •  •  •  and 
in  said  articles,  the  said  Hannah  McElligott  did  cove- 
nant and  agree  to  make,  execute,  and  deliver  to  the  said 
D.  R  McCormick  a  good  and  sutficient  deed  for  the 
proper  conveyiug  and  assuring  of  the  above-described 
premises  in  fee-simple,  and  free  from  all  incumbrances, 
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*  *  •  *  of  such  deed  as  shown  by  the  agreement. 
In  pursuance  of  the  terms  of  the  contract,  said  Hannah 
McElligott  had  executed  and  on  December  8,  1888,  ten- 
dered, a  deed  of  conveyance  to  said  D.  B.  McCormick, 
and  demanded  payment  of  the  purchase  money,  but  the 
said  D.  R.  McCormick  refused  to  accept  said  deed,  and 
to  pay  said  purchase  money,  alleging  that  she,  Hannah 
McEUigott  could  not  convey  an  indefeasible  title  iu  fee- 
simple  to  him,  the  said  D.  R.  JlcConnick,  his  heirs  and 
assigns. 

If  the  court  be  of  opinion  that  the  said  HannahMcEl- 
ligott  is  so  seized  of  the  above-described  premises  as 
that  she  can  convey  an  indefeasible  title  in  fee-siample, 
in  execution  of  said  agreement,  to  the  said  D.  R.  McCor- 
mick, his  heirs  and  assigns,  free  and  discharged  of  all 
trusts  of  any  kind,  then  judgment  to  be  entered  for  the 
plaintiff  for  the  sum  of  nine  hundred  dollars,  with  stay 
of  execution  to  April  1,  1889;  but  if  not,  then  judgment 
to  be  entered  for  the  defendant.  On  January  19,  1889, 
the  court,  Livingston,  P.  J.,  filed  an  opinion  therein, 
after  discussing  the  different  provisions  of  the  will,  and 
citing  and  consldeiing  Smith's  Appeal,  23  Pa.  St.  9; 
Manderson  v.  Lukem,  Id.  31;  Rewalt  v.  Vlrich,  Id.  388j 
JjctchwoHh'8  Appeal,  30  Pa.  St.  175;  Burd  v.  Bard,  40  Pa. 
St.  182;  Womrath  v.  McCormick,  51  Pa.  St.  504;  EaMmey 
V.  Holsinger,  65  Pa.  St.  388;  Bradon  v.  Cannon,  1  Grant, 
Cas.  60.  Middleawarlh  v.  Blnckmorc,  74  Pa.  St.  414;  Caid- 
icell  V.  Skilton,  13  Pa.  St.l52;  Estate  of  Biddle,  28  Pa.  St 
59;  Fvllon  V.  Fulton,  2  Grant  Cas.  28;  Mickley's  Appeal, 
92  Pa.  St.  514;  Fitawater's  Appeal,  94  Pa.  St.  141.  Lew 
in  V.  Killcy,  L.  R.  13  App.  C.  783,  the  court  concluded: 

In  the  will  before  us,  Hannah  McElligott  was  the 
daughter,  only  daughter  of  the  testator,  and  therefore 
by  nature,  as  well  as  first  taker,  principal  object  of  his 
bounty.  He  devises  her  an  absolute  estate,  and  to  us 
it  appears  that  he  did  not  intend  she  should  have  a 
less  or  restricted  estate  in  case  she  was  living  at  the 
death  of  his  wife,  who  had  a  life  interest  in  it,  the  time 
when  the  devise  to  her  would  become  operative.  There 
ia  no  unequivocal  intent  shown  in  the  will  that  he  meant 
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that  she  should  take  a  less  estate,  but  rather  that  there 
should  he  no  restriction;  for,  on  the  happening  of  a 
certain  contingency,  he  gives  her  absolutely  the  ^,000 
set  apart  in  trust  for  his  son. 

The  law  favoring  an  absolute,  rather  than  a  defeas- 
ible, estate;  a  vested,  rather  than  a  contingent,  estate, 
we  are  of  opinion  that  the  proper  construction  of  the 
will  before  us  is  that  the  testator  meant  and  intended 
that  his  daaghter,  Hannah,  should  take  and  have  an 
absolute  estate  in  fee-simple  in  the  property  devised 
to  her,  provided  she  was  living  at  the  time  of  the  de- 
cease of  his  wife,  the  first  taker,  to  whom  he  had  given 
a  life  Interest  therein.  And  that,  having  been  alive  at 
the  death  of  the  widow,  the  termination  of  the  particu- 
lar or  life  estate,  she  took  and  now  holds  an  absolute 
estate  in  fee-simple  in  the  property  devised  to  her;  and 
having  and  holding  such  absolute  and  indefeasible  title, 
being  so  seized  in  the  premises  described  in  the  contract 
or  agreement  made  part  of  this  case  stated,  she  can  con- 
TCy  the  same  in  fee-simple,  free  and  discharged  from 
all  apparent  trusts,  or  trusts  contained  in  the  will  of 
the  testator,  or  elsewhere.  And  we  therefore,  in  pur- 
suance of  the  requirements  of  the  case  stated,  now  enter 
judgment  for  the  plaintiff  for  the  sura  of  nine  hundred 
dolhxrs  ($900),  with  stay  of  execution  until  April  1, 
1889." 

The  defendant  thereupon  took  this  vrrit,  specifying 
that  the  court  erred: 

1.  In  deciding  that  Hannah  McEUigott  took  an  ab- 
solute indefeasible  estate  in  fee-simple  under  the  will 
of  her  father. 

2.  In  not  deciding  that  there  was  an  executory  devise 
over,  in  case  Hannah  should  die  vrithout  child  or  chil- 
dren. 

3.  In  entering  judgment  for  the  plaintiff  on  the  case 
stated. 

Mr.  Wtn.  R.  Brinton,  for  plaintiff  in  error. 

Mr,  'Atlee  and  Mr.  Coylc,  for  defendant  in  oror,  wa?e 
not  heardL 


D.qitizeabyG00l^lc 


MCCORMICK  V.  MCELLIGOTT.  569 

Per  Cubiam,  Notwithstanding  the  able  and  ingen- 
ious argument  of  the  learned  counsel  for  plaintWI  in 
error,  we  are  not  convinced  that  the  will  of  Jeremiah 
McEUigott  was  erroneously  construed  by  the  court  be- 
low. 

After  giving  all  his  estate,  real,  personal,  and  mixed, 
to  his  wife  for  life,  and  creating  a  trust  as  to  ?5,000,  to 
take  effect  at  her  death,  in  favor  of  his  son,  Thomas,  for 
life,  etc.,  the  testator  devised  and  bequeathed  "  the  rest, 
residue,  and  remainder  "  of  his  estate  remaining  after 
the  death  of  his  widow  to  his  "  daughter,  Hannah,  her 
heirs  and  assigns."  In  the  next  clause  of  the  will  he 
orders  and  directs,  in  case  his  "  said  daughter,  Hannah, 
should  die  without  child  or  children,"  that  his  estate 
be  equally  divided  between  his  brother  and  sisters.  The 
devisee,  Hannah  McEUigott,  having  come  into  posses- 
sion of  the  residuary  estate  after  the  death  of  her 
mother,  contracted  to  sell  and  convey  a  portion  thereof 
in  fee  to  defendant  below.  She  accordingly  executed 
and  tendered  him  a  deed,  in  due  form,  for  the  lot  re- 
ferred to  in  the  case  stated,  but  he  refused  to  accept  it 
and  pay  the  consideration  money,  on  the  ground  that, 
under  the  provisions  of  the  will,  she  was  not  seized  of 
an  indefeasible  estate  of  inheritance,  and  was  therefore 
.  unable  to  convey  such  title  as  he  had  a  right  to  demand. 
The  learned  judge  of  the  Common  Pleas,  however,  held 
that  the  testator  intended  to  give  his  daughter,  Han- 
nah, an  absolute  estate  in  fee-simple  in  the  property  de- 
vised to  her,  provided  she  survived  her  mother,  to  whom 
he  had  given  a  life-estate  therein;  that,  being  so  seized 
of  an  indefeasible  estate,  her  deed  to  defendant  below 
would,  under  the  facts  embodied  in  the  case  stated,  giv-^ 
him  a  good  title  in  fee,  clear  of  aU  incumbrances;  and 
he  therefore  entered  judgment  on  the  case  stated  in 
her  favor.  In  this  we  think  he  was  clearly  right,  for 
reasons  given  at  length  in  his  opinion  sent  up  with  the 
record.  The  words  "  should  die  without  child  or  chil- 
dren," were  evidently  intended  to  mestn,  die  without 
child  or  children  during  the  lifetime  of  testator's 
widow.    This  construction  accords  with  the  weight  of 
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authority.    Neither  of  the  specMcations  of  error  is  eni» 
talned. 
Jadgment  affirmed. 


Aejn  vs.  Keixocki; 

(lid  New  TmiE,  441.) 

Widow's  blection — LdotaTions. 

Wbere  a  widow,  for  more  than  one  year  after  her  husband's  deaQi, 
taUB  to  make  her  election  between  a  teetamenbiry  provision  and 
dower,  equity  cannot  reUere  her  from  the  Btatutory  preHumptJon 
that  she  has  elected  to  take  under  the  wlU  (Rev.  St  N.  Y.,  Tth  Ed.  p. 
2198,  { 14).  because  she  acted  In  Ignorance  of  the  nature  and  extent  of 
the  estate,  and  relied  upon  the  representations  of  testator's  cxm- 
tldMitlal  agent  and  adviser,  who  was  familiar  with  the  estate, 
but  who  was  also  the  husband  and  agent  of  testator's  dai^hter.  out 
of  whose  lands  plahitifr  would  be  dowable.  The  act  is  a,  statute  of 
limitations,  and  the  policy  of  the  law  forbids  the  granting  of  tellef 
against  its  provisions. 

Under  such  circumstances,  representations  b7  testator's  agent  and 
adviser  of  matters  of  opinion,  probablUty,  possibility  or  conjecturp, 
even  If  made  In  the  presence  of  Us  wife,  cannot  operate  as  an 
estoppel  to  prevent  her  from  pleading  the  statntory  premioiptlon  of 
electlcai  against  plalntilTB  claim. 

Appeal  from  Supreme  Court,  General  Term,  third  de- 
partment. Action  hy  Alletta  A.  Aikin  against  Sarah 
A.  Kellogg,  and  Asa  B.  Kellogg,  asking  equitable  relief 
from  the  presumption  of  having  elected  to  take  under 
her  husband's  will  in  lieu  of  dower,  arising  by  the  pro- 
visions of  the  statute  (Rev.  St.  N.  Y.  Tth  ed.  p.  2198,  §  14) 
from  her  failure  to  signify  her  election  lop  more  than 
one  year  after  her  husband's  death.  There  was  judg- 
ment for  defendants,  which  was  affirmed  by  the  general 
term,  and  plaintiff  again  appeals. 

Matheic  Hale  and  Ward  &  Cameron,  for  appelant 

L.  La  flirt  Kellogg,  for  respondents. 
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Gray,  J,  The  complainant  is  the  widow  of  Benja- 
min Aikin,  deceased,  who  in  his  will  made  certain  pro- 
visions for  her  out  of  his  estate,  which  were  expressed 
to  be  in  lien  of  her  dower  rights.  They  gave  to  her 
one-third  of  the  personalty  absolutely,  and  the  net  in- 
come of  one-third  of  the  real  estate,  which  was  vested  in 
a  trustee  for  that  purpose  during  her  life.  She  did  not 
commence  any  proceedings  or  take  any  step  towards 
a  recovery  or  assignment  of  her  dower  in  the  real  es- 
tate within  the  year  succeeding  the  testator's  death; 
and  this  action  was  commenced  by  her  some  three 
years  afterwards.  Through  it  she  seeks  to  obtain  a 
decree  relieving  her  "  from  the  penalty  imposed  by  stat- 
ute for  not  having  within  one  year  after  the  death  of 
her  husband,  entered  on  the  land  to  be  assigned  to  her 
for  her  dower,  or  commenced  proceedings  for  the  recov- 
ery or  assignment  thereof,"  and  permitting  her  to  make 
her  election,  and  to  renounce  the  testamentary  pro- 
vision. The  allegations  in  the  complaint  are  that  plaint- 
iff was  ignorant  of  the  nature  and  extent  of  the  estate 
of  said  Benjamin  Aikin  at  the  time  of  his  death,  and  for 
a  long  time  thereafter,  and  until  his  executor  filed  hia 
accounts,  and  asked  for  a  final  settlement;  that  Asa  B. 
Kellogg,  the  husband  of  the  defendant,  Sarah  A.  Kel- 
logg, had  been  for  many  years  prior  to  the  death  of  the 
said  Benjamin  Aikin  the  agent  and  confidential  adviser 
of  said  Benjamin  Aikin,  and  had  transacted  all  his 
business  for  him,  and  had  been  familiar  with  the  af- 
fairs and  property  of  the  said  Benjamin  Aikin;  that 
after  the  death  of  the  said  Benjamin  Aikin  this  plaint- 
iff had  great  confidence  in  the  said  Asa  B.  Kellogg,  and 
put  entire  faith  in  his  representations;  that  the  said 
Asa  B.  Kellop^  was  also  the  agent  of  his  wife;  that, 
shortly  after  the  death  of  the  said  Benjamin  Aikin,  he 
stated  and  represented  to  plaintiff  that  it  would  be 
more  advantageous  to  her  to  accept  the  provisions  ot 
the  vrill  than  to  claim  her  dower  in  the  real  estate  left 
by  him,  and  that  such  representations  were  made  to 
plaintiff  in  the  presence  of  bis  wife,  acting  as  her  agent, 
and  for  her  benefi.t.     She  avers  that  the  statements 
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were  made  for  the  benefit  of  Mrs.  Kellogg,  the  owner 
of  the  lands  out  of  which  the  dower  is  sought,  and  that 
by  them  she  was  induced  to  omit  and  neglect  to  take 
steps  towards  a  renunciation  of  the  testamentary  pro- 
visions, and  towards  securing  her  dower  interest  In  the 
real  estate,  which  she  would  have  taken  had  she  not 
relied  upon  them,  or  had  she  been  informed  of  the  actual 
condition  of  the  estate. 

I  think,  even  if  we  assume  the  truth  of  these  charges 
of  her  complaint,  that  her  right  to  relief  in  equity  is 
most  doubtful.  She  does  not  ask  for  relief  against  some 
positive  act  of  her  commission,  procured  by  the  fraud 
of  another.  She  asks  for  it  because,  through  reliance 
upon  the  statements  of  others,  she  remained  inactive, 
and  thus  suffered  the  period  of  time  to  expire  within 
which  she  should  have  been  diligent  to  ascertain  and 
to  secure  her  rights. 

Now,  equity  does  not  interfere  to  grant  relief  when 
one  has  failed  in  diligence,  or  in  the  performance  of  an 
obvious  and  imperative  duty  imposed  by  law.  It  does 
not  rise  above  the  common  law  and  the  statute.  Its 
office  is  not  to  relieve  against  a  hardship  merely  as  such 
nor  should  its  interference  be  moved  by  mere  opinion  in 
the  judge.  I  do  not  thiuk  the  equitable  powers  of  a 
court  can  be  properly  invoked  to  interfere  with  the  es- 
tablished rules  of  law,  though  the  same  result  may  be 
often  reached  by  an  injured  party  in  preventing  another 
from  benefiting  by  an  act  or  contract  procured  by  his 
artifice  or  deceit.  The  theory  of  estoppel  might  be 
available  in  some  such  case.  Here  the  complainant  was 
apprised  by  the  will  of  an  option  offered  to  her  with  ref- 
erence to  her  future  property  rights;  and  it  became  at 
once  her  legal  duty  to  be  diligent  and  careful  in  acting 
if  she  proposed  to  take  what  the  law  assured  to  her  in 
place  of  what  the  will  gave.  The  Revised  Statutes  have 
but  followed  the  common  law  in  their  provision  for  an 
election  by  the  widow  between  a  testamentary  gift  in 
lieu  of  dower  and  the  dower  right  itself.  But  they  have 
further  provided  that  the  widow  shall  be  deemed  to 
have  elected  her  devise  or  pecuniary  provision,  unless, 
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within  one  year  after  the  death  of  her  husband,  she 
shall  enter  npon  the  lands  to  be  assigned  to  her  for  her 
dower  or  commence  proceedings  for  the  recovery  or 
assignment  thereof.  Where,  then,  a  provision  is  by  the 
express  terms  of  the  will  made  in  lieu  of  dower,  the 
widow  is  obliged  to  make  an  election  whether  to  accept 
or  to  renounce  it  for  what  the  law  gives  to  her.  She 
cannot  have  both,  and  she  is  at  once  chargeable  with 
the  duty  of  informing  herself,  ^  as  to  make  her  election 
And,  that  she  shall  have  a  certain  period  of  time  for 
that  purpose,  the  legislature  has  provided  what  was 
deemed  a  reasonable  season  of  delay;  and  its  enactment 
that  the  election  must  be  made  witiiin  one  year  has  the 
same  force  as  a  statute  of  limitation  upon  the  widow's 
rights.  The  object  of  the  legislature  was  to  compel  the 
widow  to  make  her  election  a  reasonable  time  after  the 
death  of  her  husband.  {Haidey  v.  James,  5  Paige,  446.) 
The  right  to  dower  ont  of  the  estate  is  a  strict  legal 
right,  of  which  the  widow  cannot  be  deprived  save  by 
her  own  act  in  waiving  it,  or  in  accepting  some  other 
and  inconsistent  provision.  Nor  does  the  statute  at- 
tempt to  deprive  her  of  it;  bnt  it  provides  that,  where 
something  else  is  given  to  her  in  lieu  of  it,  if  then  she 
does  not  do  some  act  evidencing  a  renunciation  of  the 
gift,  in  favor  of  what  the  law  will  admeasure  to  her, 
within  the  period  of  a  year  after  the  husband's  death, 
such  conduct  shall  be  deemed  an  acceptance  of  the  hus- 
band's provision  for  her.  This  being,  then,  a  statute  of 
limitation  upon  the  widow's  right  to  enforce  her  claim 
to  dower,  the  policy  of  the  law  In  such  a  case,  as  in  all 
cases  involving  the  operation  of  such  a  statute  upon  a 
person's  rights  or  demands,  forbids  the  granting  of  re- 
lief against  its  provisions.  The  statute  has  acted,  and 
the  right  has  gone. 

Nor  is  this  the  ordinary  case  of  election,  where  knowl- 
edge is  necessary  in  order  to  make  it  validly;  and  hence, 
where  there  was  a  mistake  of  facts,  or  a  misconception 
as  to  rights,  relief  in  equity  is  allowable.  Here  the 
statute  does  not  offer  or  create  the  election.  That  ex- 
isted already.    The  office  of  the  statute  was  to  impose 
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a  limitation  of  time  upon  the  exercise  of  the  power  to 
elect,  and  to  bar  any  aubsequent  exercise  of  it. 

But  a  phase  of  this  case  is  presented  as  to  a  possible 
estoppel  upon  Mrs.  Kellogg  through  the  acts  alleged. 
A  party  may  be  estopped  from  taking  advantage  of  the 
legal  helplessness  of  another  by  reason  of  his  conduct 
or  representation  having  brought  about  such  a  condi- 
tion. Is  that  the  case  here?  Assuming  that  the  alle- 
gations of  the  complaint  might  be  deemed,  with  some 
latitude  of  judgment,  to  make  out  such  an  apparent 
estoppel  upon-  Mrs.  Kellogg,  do  the  proofs  make  out 
such  a  case?    I  am  unable  to  agree  in  such  a  view. 

The  testator  died  in  1881.  The  lands  in  question  had 
been  conveyed  to  his  daughter,  Mrs.  Kellogg,  for  a  nomi- 
nal consideration,  in  1877.  Testator  and  his  wife  had 
lived  upon  than  much  of  the  time.  Five  days  after 
his  death  the  deed  of  conveyance  was  recorded.  The 
statements  which  the  plaintiff  refers  to  as  having  been 
made  by  Mr.  Kellogg  can  scarcely  be  deemed  such  as 
would  bind  Mrs.  Kellogg,  even  though  made  in  her  pres- 
ence by  her  husband.  But  such  as  they  were,  they 
amounted  to  nothing  more  than  expressions  of  opinion. 
To  say,  the  day  after  the  funeral,  when  the  ■wUl  had 
been  read,  that  plaintiff  would  "  receive  much  more 
than  if  she  received  her  dower,"  or,  again,  shortly  there- 
after, to  say  that  there  would  be  "  money  enough  for 
US  all,"  have  not  the  weight  of  representations  of  facts, 
and  certainly  do  not  authorize  a  reliance  upon  them, 
without  investigation.  Even  if  we  assume  that  the 
representation  by  Mr.  Kellogg  to  the  effect  that  the 
plaintiff  would  receive  |1,200  to  $1,300  a  year  was  made 
within  the  year  after  t^tator's  death,  and  not,  as  I 
think  clearly  appears  from  the  proofs,  some  time  in 
1883,  more  than  a  year  after  testator's  death,  that  would 
not  exempt  plaintiff  from  the  duty  of  herself  examining 
into  the  condition  of  affairs.  What  was  that  but  opin- 
ion? 

With  matters  of  opinion,  equity  is  not  concerned.  A 
representation  which  states  a  probability  or  possibility, 
or  is  conjectural,  is  not  to  be  relied  on  or  acted  upon. 
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She  coTild  have  ascertained  the  extent,  condition,  and 
tenure  of  the  real  estate,  and  the  nature  of  the  assets 
and  liabilities  of  the  personal  estate.  She  was  bound  to 
know  that  the  law  compelled  her  to  make  her  election 
as  to  whether  she  would  abide  by  the  will  or  not  within 
a  year.  Ignorance  of  that  law  is  no  excuse;  and  expres- 
sions of  opinion  by  interested  persons  cannot,  though 
subsequently  shown  to  have  been  groundless  or  false, 
be  regarded  as  misrepresentations.  But  I  am  unable 
to  see  that  this  plaintiff  was  really  so  ignorant  as  she 
pleads.  There  Is  enough  in  her  own  letters  in  the  case 
to  show  that  she  was  pretty  well  informed  upon  estate 
affairs  generally;  and  in  a  letter  from  Kellogg  to  her 
he  speaks  of  this  farm  as  a  separate  account,  in  which 
he  acted  by  power  of  attorney.  This  was  within  the 
year  after  testator's  death,  and  should  hare  directed 
her  attention  to  that  subject.  In  this  state  the  statute 
is  imperative  upon  this  subject  of  a  widow's  election, 
and  there  is  no  other  provision  relieving  from  its  strict- 
ness, as  in  some  of  the  states,  where  the  widow's  dower 
right  is  retained  to  her  if  the  property  of  the  deceased 
is  taken  for  his  debts.  Cases  under  such  laws  are  in- 
applicable. Nor  are  authorities  in  point  where  the 
facts  show  that  the  widow  was  actually  prevented  from 
exercising  any  election,  or  where  the  will  or  the  pro- 
visions in  lieu  of  dower  have  entirely  failed.  If  a  widow 
has  accepted  a  testamentary  provision,  and  it  or  the 
will  shall  fail  for  illegality,  she  is  not  bound,  and  equity 
will  relieve,  provided  the  rights  of  creditors  or  pur- 
chasers are  not  concerned,  and  will  permit  her  to  claim 
dower.  (Hone  v.  Van  Schaick,  7  Paige,  221-223).  The 
reason  of  this  principle  is  too  obvious  to  be  dwelt  upon. 
There  must  be  a  possibility  for  an  election,  or  there  is 
no  election.  An  illegal  or  invalid  provision  gives  noth- 
ing. 

None  of  the  exceptions  to  rulings  call  for  our  con- 
sideration, and  I  think  the  judgment  appealed  from 
should  be  aflOrmed,  with  costs. 

All  concur. 
Judgment  affirmed. 
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yLpFEAL  OF  Merchants'  Fund  Association, 

(13Q  F^mBflTanla  State,  43.) 

OONBTRironoN  —  Income  —  Life  estates  and  rhmatn- 

DERS   IN    shares   OF    STOCK. 

Testator  left  his  residuary  e«tat«  to  truBteee  to  pay  the  net  Income 
tberefnun  to  tils  daughter  during  her  life,  and,  alter  her  deatli,  the 
principal  to  &  charitable  association.  Part  of  tlie  estate  consiBted  of 
Glares  in  a  land  company,  held  by  testator.  The  company  n-as  unin- 
corporated, but  was  orgaulzed  by  a  contract  entered  Into  by  Its  mem- 
bers, which  provided  that  its  business  should  be  to  buy  and  sell  laud, 
and  should  be  carried  oa  by  trustees  In  their  own  names;  that  the 
Interest  of  each  member  should  be  mt-asured  by  bis  shares  of  stock, 
which  he  could  sell  and  transfer  without  consulting  idtb  bis  asso- 
ciates, and  without  Impairing  the  power  of  the  trustees,  or  the  ex- 
istence of  the  company;  that  the  stockholders  should  select  the  tzus- 
tees  to  manage  the  business,  and  should  be  entitled  to  a  distzlbutiTe 
shars  In  the  prodts.  After  testator's  death,  the  trustees  sold  part  of 
the  \aa&  belonging  to  the  company,  and  declared  a  dividend  of  the 
profits  thereon.  The  increased  price  of  the  land  was  due  to  the  dls- 
coyery  of  copper  on  adjacent  lands  after  t«stator's  death.  Held, 
that  the  dlrldend  was  persooal  estate  representing  Income,  and  that 
having  accrued  after  testator's  death  It  went  to  his  dau^ter. 

Appeal  from  the  Orphans*  Gourt  of  Philadelphia 
county. 

James  Bayard  Benry  and  Qeorge  Jtmfctn,  for  appel- 
lant. 

Richard  O.  Dale  and  Henry  C.  Olmsted,  for  appellee. 

Williams,  J.  The  contest  in  this  case  is  between 
the  life-tenant  and  the  remainderman,  and  the  ques- 
tion is  whether  the  fund  in  the  hands  of  the  trustees 
is  income  or  principal.  It  appears  that  George  L. 
Olirer  was  one  of  the  persons  who  organized  the  Me- 
talline Land  Company  of  Lake  Superior,  and  that  he 
remained  a  member  of  the  company  until  his  death,  in 
1886.  This  company  was  organized  on  the  joint-stock 
plan,  with  a  capital  divided  into  20,000  shares,  having 
a  nominal  or  face  value  of  $5  each.  At  the  time  of 
his  death,  Oliver  held  5,582  shares.    By  his  will,  he 
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made  some  specific  gifts,  and  placed  tUe  residue  of  his 
large  estate  in  the  liands  of  trustees,  with  directions 
to  pay  the  net  income  derived  therefrom  to  his  daugh- 
ter during  her  life,  and  the  principal  after  her  decease, 
to  the  Merchants'  Fund  Association  for  certain  charit- 
aWe  uses.  The  Metalline  Land  Company  owned  about 
600  acres  of  land  when  Oliver  died,  and  two  years  later 
sold  40  acres  of  it  for  a  half  million  of  dollars.  The 
larger  part  of  this  price  has  heen  divided  by  the  com- 
pany among  its  stockholders,  and  the  dividend  accru- 
ing to  the  Oliver  stock  is  over  $100,000.  The  daugh- 
ter claims  it  as  income.  The  appellant  claims  it  as 
principaL    To  which  of  them  should  it  be  awarded? 

Before  determining  this  question  it  will  be  best  to 
consider  some  preliminary  ones  that  lead  up  naturally 
to  it.  These  are;  First.  What  is  the  legal  status  of 
the  company?  Second.  What  is  the  relation  of  the 
stockholders  to  the  company?  Third.  What  is  the  in- 
terest of  a  stockholder  in  the  company  property? 

The  company  is  unincorporated,  and  is  a  partnership 
oi^anized  on  the  joint-stock  plan  by  the  contract  en- 
tered into  by  its  members.  This  contract  designates 
and  describes  the  business  to  be  done,  the  capital  to  be 
used,  and  how  it  is  to  be  paid  in  by  the  members,  and 
linuts  the  number  of  persons  by  whom  the  affairs  of 
the  company  are  to  be  conducted.  It  provides  that  the 
interest  of  each  member  in  the  joint  fund  is  to  he  meas- 
ured by  his  shares  of  stock,  which  he  may  sell  and 
transfer  without  consultation  with  his  associates,  and 
without  impairing  the  power  of  the  trustees,  or  the  ex- 
istence of  the  company.  The  partnership  thus  formed, 
whatever  the  liability  of  its  members  to  third  persons 
may  be,  is  an  artificial  juridical  person  capable  of  ac- 
quiring, holding  and  selling  property.  Ordinarily,  a 
partnership  can  convey  its  real  estate  only  by  the  deed 
of  all  its  m^nbers;  but  this  company  gave  to  its  trus- 
tees power  to  buy,  encumber,  and  sell  land  for  it  in 
their  own  names.  It  was  a  dealer  in  land  as  a  com- 
modity, using  the  names  of  its  trustees  in  all  its  trans- 
actions.   The  principle  that  an  unincorporated  com- 
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pany  or  flrm  may  deal  in  land,  and  that  when  it  does 
so  it  holds  the  title,  and  may  aicmnber  or  convey  it 
was  settled  in  Brady  t.  Colhown,  1  Pen.  &  W.  140.  The 
relation  of  the  stockholders  to  the  company  is  also 
settled  lai^ely  by  the  articles  of  agreement.  They  con- 
tribute the  capital,  select  the  trustees  who  are  to  use 
and  invest  it,  and  are  entitled  to  a  distributive  rfiare 
of  the  profits  made  in  the  business.  As  between  thMn- 
selves,  however  it  may  be  as  to  others,  they  are 
liable  for  losses  in  proportion  to  their  stock.  They 
have,  however,  no  power  to  use  the  name  of  the  com- 
pany, to  interfere  with  its  business,  or  to  bind  it  in  any 
manner.  This  power  they  have  voluntarily  surrender- 
ed and  committed  to  the  trustees  selected  by  them  as 
the  agents  and  representatives  of  the  company;  so  that 
the  firm  or  company  speaks  not  through  its  members 
as  such,  but  through  its  trustees.  These  are  liable 
for  their  fidelity  to  the  trust,  and  for  all  profits  made 
in  the  business,  in  substantially  the  same  manner  that 
a  board  of  directors  is  liable  to  the  stockholders  in  an 
incorporated  company.  In  partnerships  of  the  ordin- 
ary character,  each  partner  is  the  agent  of  his  firm, 
has  personal  contact  with  and  control  over  its  affairs, 
and  the  right  to  possession  in  common  with  his  co- 
partners of  the  firm  property ;  but,  under  the  agreement 
or^nizing  the  Metalline  Land  Company,  the  relation 
of  the  individual  member  to  the  firm  was  changed,  and 
his  rights  reduced,  so  that  the  stockholder  had  only  a 
right  to  participate  in  the  election  of  trustees,  and  to 
receive  his  share  of  the  money  made. 

The  interest  of  the  stockholder  in  the  company  prop- 
erty is  controlled  by  his  relation  to  the  company  under 
his  agreement,  and  by  the  nature  of  the  business  done. 
The  object  in  buying  was  not  to  mine  or  operate  in  any 
other  manner,  but  -to  sell  again  so  as  to  make  gain 
by  the  purchase  and  sale  of  land;  and  the  articles  pro- 
vided for  the  division  of  the  profits  made  by  such 
purchase  and  sale  among  the  stockholders.  The  inter- 
est of  each  member  was  therefore  an  interest  in  the 
profits  made.    He  had  no  title  to  the  land  bought 
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liy  the  troBtees  for  the  company  as  a  tenant  in  com- 
mon or  othenrise,  and  could  neither  convey  nor  en- 
comber  it.  His  interest  in  it  was  personal  estate,  and 
the  extent  of  that  interest  was  shown  by  his  certifi- 
cates of  stock.  Kramer  v.  Arthurs,  71  Pa.  St.  165; 
'Brady  v.  Colhoun,  supra.  The  company  was  the  real 
owner  of  the  land,  aiwl  the  trustees  acting  for  it  could 
alone  encumber  or  convey  it.  The  stockholder  had,  as 
a  partner  has,  a  reaolting  interest  in  the  business  and 
assets  of  the  company  which  can  be  l^ally  ascertained 
only  by  an  account  MeUy  v.  Wood,  71  Pa.  St.  488.  The 
purchase  of  real  estate  by  a  firm  or  company  deal- 
ing in  it,  Ib,  as  between  itself  and  its  members,  a  conver- 
sion of  it  into  personalty,  and  the  levy  and  sale  of  the 
land  upon  a  judgment  against  an  individual  member  of 
the  firm  passes  no  interest  or  estate  in  it  to  the  purchas- 
er. The  creditor  of  one  partner  can  acquire  by  levy  and 
sale  of  his  debtor's  interest  no  greater  right  than  his 
debtor  hdd, — viz.,  the  right  to  an  account  and  to  a  dis- 
tributive share  of  what  may  remain  after  the  payment 
of  the  firm  debts  on  final  settlanait.  Ebberfs  Appeal, 
70  Pa.  8L  79;  West  Hickory  M.  As^n  v.  Re^d,  80  Pa.  St. 
38;  Meily  v.  Wood,  71  Pa.  St  488.  The  interest  of  Oli- 
Ter  as  a  stockholder  in  the  land  company  was  therefore 
not  that  of  a  tenant  in  common  of  its  lands,  but  that  of 
one  entitled  to  share  in  the  profits  of  the  business.  The 
trustees  und«*  his  will  succeed  him  as  holders  of  his 
shares,  and  their  interest  as  such  holders  is  neither 
greater  nor  less  than  hie  interest  was  while  he  was  liv- 
ing. The  company  was  not  dissolved  by  Oliver's  deaths 
and  has  not  yet  been  dissolved.  It  has  done  but  little 
business  for  several  years,  but  it  has  paid  the  taxes  on 
its  lands,  and  kept  up  its  own  or^nization,  and  still 
holds,  undisposed  of,  nearly  600  acres  in  the  names  of 
its  trustees.  The  relation  between  it  and  the  holders 
of  its  stock  is  therefore  the  same  since  Olive's  death  as 
before.  He  had  no  title  to  the  lands  of  the  company 
whUe  he  lived-,  and  none  could  pass  from  him  to  the 
trustees  under  his  will  by  reason  of  his  death.  His  In- 
toicst  as  a  stockholder  was  personal  estate  in.  his  hands, 
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and  it  is  personal  estate  now  in  the  hands  of  bis  repre- 
sentatives. The  dividend  made  hy  the  company  out  of 
the  proceeds  of  the  40  acres  has  the  same  character,  and 
is  governed  by  the  same  rules,  as  though  it  had  been 
made  in  his  life-time.  It  represents  part  of  flie  differ- 
ence between  the  cost  of  the  land  sold,  including  taxes- 
and  expenses,  and  the  price  received  for  it.  That  dif- 
ference is  the  profit,  made  by  means  of  the  purchase 
and  sale  of  the  land,  which  it  is  the  duty  of  the  trustees 
to  divide  among  the  stockholders.  It  is  clear,  there- 
fore, that  this  dividend  is  personal  estate,  and  repre- 
sents gain  or  profit  made  in  the  proper  business  of  the 
land  company,^that  of  buying  land  for  purposes  of 
sale,  and  selling  it  with  a  view  to  make  gain  for  the 
stockholders.  The  will  directs  the  payment  of  the  net 
income  from  his  estate,  real  and  personal,  to  his  daugh- 
ter, and  as  this  dividend  represents  income  it  goes  to 
the  daughter,  and  not  to  the  remainderman.  The 
shares  are  part  of  the  residuary  estate,  and  belong 
to  appellant.  The  profit  accruing  from  the  sale  of 
lands  is  income  from  the  investment  in  the  stock  of 
the  land  company,  and  if  made  since  the  death  of  Oliver 
is  not  to  be  distinguished  from  income  derived  from 
any  other  source. 

This  leads  us  to  the  only  other  question,  which  is, 
when  was  the  profit  out  of  which  this  dividend  is  de- 
clared earned?  It  is  urged  that  it  has  not  been  earned 
since  Oliver's  death,  and  that  for  that  reason,  admit- 
ting it  to  represent  profits,  it  belongs  to  the  remainder- 
man, under  the  rule  in  Earp's  Appeal,  28  Pa.  St.  3fi8. 
The  argument  is  that  the  phenomenal  advance  in  the 
price  of  this  piece  of  land  is  not  due  to  anything  done 
by  the  land  company  by  way  of  development  or  other- 
wise, but  to  the  presence  of  a  rich  deposit  of  copper  ore 
which  was  in  place  when  Oliver  died;  for  this  reason, 
it  is  said,  the  real  value  of  the  land  has  not  changed. 
Nothing,  therefore,  has  been  gained  by  reason  of  any- 
thing done  by  the  company. 

The  reply  to  this  is  that  the  object  of  forming  the 
company  was  to  buy  lands  in  advance  of  any  general 
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knowledge  of  their  mineral  value,  and,  by  means  of  open- 
logs  or  borings,  develop  their  true  value,  and  then  sell. 
Whether  the  work  which  demonstrated  the  existence 
of  the  deposit  of  copper  on  the  40  acres  was  the  work 
done  by  it  or  by  its  neighbors  is  unimportant.  The 
mineral  value  was  made  apparent  in  either  case,  and  a 
sale  at  a  greatly  increased  price  made  possible.  The  in- 
creased price  came,  not  from  a  change  in  the  actual  value, 
but  from  a  correct  knowledge  of  that  value,  which  in- 
creased the  market  price.  This  knowledge  was  acquired, 
and  the  price  advanced  in  consequence  of  it,  after  Oliver's 
death.  When  he  died,  the  stock  was  thought  to  be  of  little 
value,  and  the  lands  could  not  have  been  sold  at  a  profit. 
There  were  therefore  no  accrued  or  undivided  profits 
to  pass  to  the  remainderman,  and  the  wonderful  ad- 
vance made  since  his  death  has  been  earned  within 
the  meaning  of  the  rule  in  Earfs  Appeal,  by  means 
of  developments  made  in  the  neighborhood  since 
the  title  was  vested  in  the  trustees  named  in  his  will. 
Earj/s  Appeal  is,  therefore,  in  harmony  with  our  hold- 
ing in  this  case.  The  same  is  true  of  Wiltbank's  Ap- 
peal, 64  Pa.  St.  256,  and  Moss>  Appeal,  83  Pa.  St.  264. 
In  the  latter  case,  the  question  was  over  the  character 
of  the  option  to  subscribe  for  new  shares  of  stock  be- 
longing to  existing  stockholders  by  virtue  of  their  own- 
ership; and  this  court  held  that  the  option  did  not 
represent  profits  earned,  but  the  right  of  the  holder  to 
increase  his  investment  with  a  view  to  enlarged  opera- 
tions and  greater  profits  to  be  earned  thereby  in  the 
future.  It  belonged  therefore  to  the  owner  of  the  stock, 
and  not  to  the  owner  of  the  income.  The  circumstance 
that  the  entire  block  of  shares  io  the  land  company 
was  appraised  at  five  dollars  is  without  significiince. 
It  is  now  clear  that  the  shares  are  worth  all  that  has 
been  invested  in  them,  and  that  the  remainderman  is 
many  thousands  of  dollars  better  off  than  was  supposed 
when  the  inventory  was  taken.  But  the  net  income 
is  not  his.    That  goes  to  the  daughter. 

The  decree  of  the  court  below  is  affirmed,  and  the 
costs  of  this  appeal  are  to  be  paid  by  the  appellant. 
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CORBIGAN  V8.   JONES. 
<14  Colorado,  311.) 

Probate  in  another  state. 

A  win  should  be  admitted  to  probate  In  the  Jartedlctlon  of  tlie  tes- 
tator's last  domicile;  but  In  admitting  a  will  to  probate  the  oonrt 
must  be  presumed  prima  /acid  to  base  Its  adjudlc&tiui  Teepecting 
the  last  domicile  upon  sufficient  eTldence,  and,  under  snch  circum- 
stances, the  proliate  and  record  thereof  can  only  be  queatloned  by 
some  appellate  or  direct  pruceedlug.  The  general  rale  Is  that  letters 
testamentary  iv  of  administration  have  no  exttutenltorial  force. 
When  such  letters  have  been  duly  granted  In  the  Jurisdictloa  of 
deceased's  last  domicile,  they  are  the  principal  letters  ol  authority, 
and  those  granted  In  other  ]url9dlcti<Hi8  are  ancillary. 

A  win  admitted  to  probate  In  the  court  of  another  stite  having 
Jurisdiction  of  such  matters  is,  on  the  presentation  of  the  duly  cer- 
tified record  therectf,  entitled  to  be  admitted  to  probate  and  record  In 
this  state,  and  letters  testamentary  or  of  adminlstiallon  may  Issue 
thereon  as  In  other  cases.  The  probate  and  record,  under  such  dr- 
oumstances,  would  seem  to  be  mandatory;  but  the  court  Is  Invested 
with  discretion  In  the  matter  of  issuing  letters,  but  the  discretion  Is 
not  arbitrary.  It  must  be  sound  and  reas(»iable,— such  as  will  secure 
the  administration  of  the  estate  according  to  the  will  of  the  de- 
ceased, as  well  as  with  due  regard  to  local  creditors. 

Error  to  Bent  Comity  court. 

Stallcup  &  Bhafroth  and  Steele  &  Malone  for  plaintiffs 
in  error. 

George  Q.  Richmond,  for  defendant  in  error. 

Elliott,  J.  In  October,  1884,  the  last  will  and  tes- 
tament of  Owen  Doherty,  deceased,  wag  admitted  to 
probate  and  record  in  the  probate  court  of  Jackson 
county,  state  of  Missouri,  and  thereupon  letters  testa- 
mentary were  issued  by  said  court  to  Bernard  Corri- 
gan,  who  was  appointed  executor  in  and  by  said  will. 
The  executor,  Corrigan,  is  one  of  the  plaintiffs  in  error 
in  this  proceeding.  TTie  property  of  the  testator,  as 
described  in  the  will,  consisted  of  "  cattle  and  cattle 
ranches  in  Bent  and  Las  Animas  counties,  la  the  state 
of  Colorado." 
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Corrigan  having  procured  a  transcript  of  the  record 
of  the  Jackson  county  probate  court  in  the  matter  of 
the  probate  of  said  will,  duly  certified  in  the  manner 
required  by  the  act  of  congress  in  such  cases,  presented 
the  same  to  the  Bent  county  court,  and  asked  that  said 
will  be  admitted  to  probate  and  record  in  that  court  as 
provided  by  the  statute  of  this  state  in  such  cases. 
The  judge  of  the  Bent  county  court  thereupon  issued 
a  citation  to  the  defendant  ia  error,  James  C.  Jones, 
who  had  theretofore  been  appointed  administrator  of 
said  Owen  Doherty  by  said  Bent  county  court,  noti- 
fying said  Jones  to  appear  and  show  cause,  if  any  he  had 
why  said  will  should  not  be  admitted  to  probate  in 
said  Bent  county  court,  and  letters  testamentary  be 
granted  to  said  Corrigap,  and  the  letters  of  administra- 
tion heretofore  granted  to  said  Jones  be  revoked. 

Jones  appeared,  and  by  his  attorney  protested  against 
the  probate  of  said  will,  and  against  the  granting  of 
letters  testamentary  to  said  Corrigan.  The  grounds  of 
protest  may  be  considered  under  two  principal  heads: 
■  First,  that  tbe  probate  of  the  will  by  the  Missouri  court 
was  invalid,  inasmuch  as  the  domicile  of  Doherty  at 
the  time  of  his  death  was  in  Bent  county,  Colo.,  and 
not  in  Jackson  county.  Mo.;  second,  that  letters  testa- 
mentary could  not  lawfully  issue  to  said  Corrigan,  he 
being  a  non-resident  of  the  state  of  Colorado. 

Corrigan,  by  his  attorney,  filed  a  written  brief  and 
argument  in  response  to  the  protest  of  Jones.  The 
court,  having  considered  the  argument  of  counsel,  with- 
out taking  any  evidence  as  appears  by  the  record,  ren- 
dered judgment  refusing  to  admit  said  will  to  probate, 
and  refusing  to  grant  letters  testamentary  to  said  Cor- 
rigan untii  the  will  of  said  Doherty  should  be  proved 
to  the  court  in  a  satisfactory  manner.  To  reverse  this 
adjudication  the  case  is  brought  to  this  court  by  writ 
of  error. 

Plaintiffs  in  error  rely  upon  section  27  of  the  statute 
of  wills,  {chapter  115,  Gen.  Bt.  Colo.,)  in  support  of  their 
claim  to  have  the  will  of  Doherty  admitted  to  probate 
in  this  state  upon  the  certified  record  of  its  probate 
in  the  Missouri  court. 
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In  support  of  liis  protest  on  the  ground  of  domicile, 
appellee  relies  upon  the  recital  at  the  beginning  of  the 
will,  as  follows:  "I,  Owen  Doherty,  of  the  county  of 
Bent,  in  the  state  of  Colorado,  temporarily  residing  in 
Kansas  City,  Missouri." 

The  will  bears  date  February  7,  1884.  It  was  offered 
for  probate  in  the  Missouri  court  on  July  8th  of  the 
same  year.  The  precise  date  of  Doherty's  death  does 
not  appear,  but  it  may  have  been  five  months  after  the 
execution  of  the  will ;  so  that,  whatever  weight  the  re- 
cital in  the  will  may  have  as  evidence  of  the  testator's 
domicile  at  the  time  of  its  execution,  it  is  not  conclu- 
sive of  that  (juestion,  and  is  but  a  circumstance  indi- 
cating his  domicile  at  the  time  of  his  decease.  Besides, 
the  record  of  the  probate  of  the  will  declares  the  same 
to  be  "  the  last  will  and  testament  of  Owen  Dohfrrty, 
deceased,  late  of  Jackson  county." 

In  admitting  the  will  to  probate,  the  Missouri  court 
must  be  presumed  prima  facie  to  have  based  Its  adjndi- 
cation  respecting  the  domicile  of  Doherty  at  the  time 
of  his  decease  upon  sufficient  evidence.  Under  such 
circumstances,  the  probate  of  the  will,  and  the  record 
thereof,  can  only  be  questioned  by  some  appellate  or 
direct  proceeding.  Const.  Mo.  art.  6,  §34;  1  Rev.  St. 
Mo.  1879,  gU176,  3974;  Wells,  Juris.  §274;  2  Oreenl. 
Ev.  §672;  Woodruff  v.  Schultz,  49  Iowa,  430;  Bostirick 
T.  Sh'nner,  80  111.  147;  ifonell  v.  Dennimn,  17  How.  Pr. 
422;  Tnnn  v.  Scriher,  18  Cal.  500;  Thompson  v.  Tolmu^,  2 
ret.  157;  Inhabitanis  of  Ward  v.  Oxford,  8  Pick.  476. 

The  will,  having  been  duly  admitted  to  probate  in 
Missouri,  should,  on  the  presentation  of  the  duly-cer- 
tified record  thereof,  have  been  admitted  to  probate  and 
record  in  this  state,  and  letters  testamentary  should 
have  issued  thereon  to  the  executor  named  in  the  will, 
or  letters  of  administration  "with  the  will  annexed  should 
liave  been  granted  thereon  as  in  other  cases,  according 
to  the  provisions  of  Cipn.  St.  Colo.  c.  115.  Our  statutes 
in  this  respect  are  based  upon  principles  of  comity.  The 
general  rule  is  that  letters  testamentary  or  of  adminis- 
tration have  no  extraterritorial  force-    When  such  let- 
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ters  haye  been  duly  granted  in  the  jurisdictioQ  where 
the  deceased  has  his  last  domicile,  they  are  regarded 
as  the  principal  letters  of  authority,  and  those  which 
may  be  required  in  other  jurisdictions,  where  property 
of  the  deceased  requiring  administration  may  be  lo- 
cated, are  considered  as  ancillary  merdy.  Schouler, 
Es'rs,  c.  7;  Shepherd  v.  Rhoden,  60  III.  301;  Davis  v. 
Esiey,  8  Pick.  475;  1  Redf.  Wills,  397. 

In  support  of  his  second  ground  of  protest,  appellee 
cites  section  36,  c.  22,  of  our  Gen.  Statutes,  which 
proTides,  in  substance,  that  any  executor  or  adminis- 
trator appointed  in  ihix  stale  who  shall  remove  without 
the  limits  of  the  state  shall,  under  certain  circumatances,  ■ 
be  r«noved  from  his  office  as  such  executor  or  admin- 
istrator. This  section  falls  short,  however,  of  sustain- 
ing the  position  of  appellee  that  a  non-resident  execu- 
tor, deriving  his  authority  under  a  m7/,  may  not  re- 
ceive in  this  state  letters  testamentary,  ancillary  to  those 
prnntetl  to  him  upon  an  authorized  probate  of  the  will 
in  the  state  of  the  testator's  last  domicile. 

The  case  of  Child  v.  Gratiot,  41  HI.  357,  is  also  cited 
by  appellee  as  sustiinlng  the  doctrine  that  a  non-resi- 
dent cannot,  under  any  circumstances,  be  permitted  to 
exercise  the  office  of  executor  or  administrator  in  this 
state.  The  opinion  in  that  case  is  based  upon  a  statute 
somewhat  different  from  ours.  Laws  HI.  1847,  p.  63; 
1  Starr  &  C.  Ann.  St  c.  3,  par.  31. 

Besides,  the  facts  of  the  case  are  not  analogous  to 
those  under  consideration.  That  was  a  case  of  a  non- 
resident administrator.  The  statute  of  Illinois  above 
cited,  as  construed  in  Child  v.  Gratiot,  makes  removal 
from  the  state  a  cause  for  the  removal  of  any  execu- 
tor or  administrator'  from  his  office.  Section  21,  Rev. 
St  Colo,  1868,  p.  525,  was  similar  to  the  Ulinois  statute; 
but,  as  amended,  (section  24,  Gen,  Laws  1877,  p.  260,) 
removal  from  the  state  is  a  ground  for  removal  from 
office  only  when  the  executor  or  administrator  is  "  ap- 
pointed in  this  state."  In  the  case  of  executors  the 
change  is  significant.  Executors,  though  receiving 
their  letters  from  the  court,  derive  their  appointment 
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as  well  as  their  authority  primarily  from  the  will  itself, 
while  administrators  dmve  their  authority  and  appoint- 
ment directly  from  the  court. 

A  non-resident  executor  deriving  his  authority  and 
appointment  from  a  will  executed  abroad,  and  admitted 
to  probate  in  the  jurisdiction  of  the  testator's  last  domi- 
cile, may  come  to  this  state,  and,  upon  presenting  a 
record  of  the  probate  of  such  will,  duly  certified,  is  en- 
titled to  have  the  same  admitted  to  probate  and  record 
in  this  state,  and  thereupon  letters  testamentary  or 
of  administration  may  i^sve  thereon  as  in  other  cases. 
Gen.  et.  1883,  c.  115,  §27.  The  probate  and  record 
of  the  T^ill,  under  such  circumstances  would  seem  to 
be  mandatory;  but  the  court  is  doubtless  invested  with 
some  discretion  in  the  matter  of  the  issuance  of  letters 
testamentary  or  of  administration.  But  the  discretion 
Is  not  an  arbitrary  one.  It  must  be  sound  and  reason- 
able,— such  as  will  secure  the  administration  of  the 
estate  according  to  the  will  of  the  deceased,  as  well  as 
with  due  regard  to  local  creditors.  Such  would  seem  to 
be  the  proper  construction  of  our  statutes  of  wills  and 
administration,  and  such  is  the  doctrine  of  the  standard 
authorities  heretofore  cited  upon  the  subject. 

Our  conclusion  is  that  it  was  error  to  refuse  to  admit 
the  will  of  Doherty  to  probate  and  record  in  this  statej 
and  that,  the  will  being  probated,  letters  testamentary 
should  issue  thereon  to  the  executor  named  therein,  im- 
less  it  be  made  to  appear  to  the  court  that  such  executor 
is  in  some  manner  disqualified,  or  incapable  of  adminis- 
tering upon  the  estate  of  the  non-resident  in  this  juris- 
diction, with  due  r^ard  to  the  rights,  interests,  and 
convenience  of  local  creditors;  in  which  case  letters  of 
administration  with  the  will  annexed  should  be  granted, 
as  provided  in  section  31  of  the  statute. 

The  judgment  of  the  county  court  is  reversed,  and 
the  cause  remanded  for  further  proceedings  in  accord- 
ance with  this  opinion. 

Reversed. 
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<S4  OeoT^a,  619.) 

Ntjncupative  wills. 

Od  prooeedlnga  to  establish  an  alleged  nuncupative  vUl,  nade  by 
demssed  tbree  days  before  tila  death,  whereby  he  gave  aeaiiy  all 
hlB  pn^erty  to  Mb  widow,  to  the  excluakHi  of  his  chUdT«i,  it  la  pro- 
per to  charge  the  Jmy  that  the  nuncupative  will  must  be  strict]; 
proved  in  all  eseenUal  points;  that  It  must  be  made  as  a  matter  of 
neceeal^,  and  not  as  a  matter  of  (choice;  that  it  must  appear  that  the 
deceased  was  {«  extremi*  when  he  made  the  will;  and  that  the  Jury 
should  find  against  the  nuncupative  will  if  they  believed  from  thd 
evidence  that  deceased  had  plen^  of  time  and  opportunity  to  exe- 
cute a  formal  wrtten  will. 

Error  from  the  superior  court  of  Mitchell  county. 
The  facts  are  fully  stated  in  the  opinion. 

Donal8on  &  Hatces  and  D.  H.  Pope,  for  plaintiff. 

Spence  &  Twitty  and  /,  A.  Bush,  for  defendants. 

Simmons,  J.  Mrs.  Mar^ret  J.  Emmons,  now  Mrs. 
Scaife,  sought  to  have  admitted  and  established  as 
the  will  of  her  husband,  Dr.  H.  R  Emmons,  what  she 
allied  to  be  a  nuncupative  will  made  by  him  about 
the  20th  day  of  February,  1888,  during  his  last  illness, 
and  three  days  before  his  death.  By  it  he  gave  to  his 
wife  the  house  and  lot  on  which  they  lived,  and  all  the 
furniture  and  other  property  in  it;  also  his  farm  in 
Mitchell  county,  and  the  mules  and  other  property  on 
it;  also  the  cabins  and  lots  he  had  rented  out  to  negroes; 
also  his  store-house  and  lot  in  Camilla,  and  all  the  goods 
and  other  property  therein.  Indeed,  he  gave  all  of  his 
property  to  her,  except  his  wild  lands.  He  left  a  son, 
Eujjene,  and  a  daughter,  Minnie,  who  caveated  the  pro- 
bate of  the  will  on  various  grounds.  The  jury  found 
for  the  caveators,  and  petitioner  moved  for  a  new  trial, 
which  was  overruled  by  the  court,  and  she  excepted. 

The  main  grounds  relied  on  before  us  for  a  reversal 
of  the  judgment  of  the  court  below  in  refusing  to  grant 
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a  new  trial  were  tie  third,  fourth,  and  fifth,  which 
are  as  follows:  (3)  Error  in  charging:  "Nuncnpa- 
tive  wills,  being  as  a  rule  no  favorites  of  the  court,  de- 
mand strictness  of  proof  in  all  essential  points.  This 
is  requisite,  in  consideration  of  the  facilities  with  which 
frauds  in  setting  up  nuncupative  wills  are  obviously 
attended, — ^facilities  which  absolutely  require  to  be 
counteracted  by  courts  insisting  on  the  strictest  proof 
as  to  the  facts  of  such  alleged  wills."  (4)  Error  in 
charging:  "  A  nuncupative  will,  to  be  valid,  must  be 
made  as  a  matter  of  necessity,  and  not  as  a  matter  of 
choice.  That  is,  a  person  who  desires  to  malte  a  will, 
and  has  time  to  make  a  written  will,  but  delilierately 
determines  to  make  a  nuncupative  will,  Kuch  a  nun- 
cupative will  is  not  valid."  (5)  Error  in  chaining: 
"  Before  the  jury  would  be  authorized  to  find  in  favor  of 
the  will,  it  must  appear  from  the  evidence  that  Dr.  Em- 
mons, the  testator,  was  in  ej;tr€mis  at  the  time  of  making 
the  will ;  and  the  words '  last  sickness,*  as  used  in  the  stat- 
ute of  this  state,  mean  last  extremity.  The  extremity 
must  be  such  that  the  party  speakJng  them  is  overtaken 
by  so  sudden  or  violent  a  sickness,  or  at  least  alters  his 
wishes  so  shortly  before  his  death,  that  there  is  afforded 
thereafter  no  convenient  time  or  opportunity  to  have 
reduced  his  words  to  writing,  and  executed  a  formal 
will.  If  the  jury  believed  from  all  the  evidence  in  the 
case,  that  the  testator  did  have  plenty  of  time  and  oppor- 
tunity to  have  executed  a  formal  written  will,  thai  it 
would  be  their  duty  to  find  against  the  nuncupative 
will."  There  has  been  some  conflict  in  the  decisions 
of  the  courts  upon  the  propositions  announced  to  the 
jury  by  the  trial  judge  in  this  case,  as  contained  in  the 
three  grounds  above  set  oiit.  The  Supreme  Court  of 
Alabama,  in  the  case  of  Johnson  v.  Olasscock,  2  Ala.  218; 
the  Supreme  Court  of  Illinois,  in  the  case  of  Harrington 
V.  Stees,  82  111.  50;  and  the  Supreme  Coiirt  of  Tennessee, 
in  the  case  of  Xolan  v.  Gardner,  7  Heisk.  215, — ^beld 
that  it  was  unnecessary  that  the  nuncupation  should 
be  made  when  the  testator  is  t«  extremis.  But  we  think: 
that  the  great  and  decided  weight  of  authority  is  in 
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favor  of  the  propositions  announced  by  the  trial  judge, 
and  complained  of  in  the  grounds  of  the  motion  for  a 
new  trial  above  quoted.  The  reason  for  the  rule  is  so 
well  put  in  some  of  the  cases  in  which  this  doctrine  is 
discussed  that  we  deem  it  unnecessary  for  us  to  do  more 
than  refer  to  them.  See  Prince  v.  Hazleton,  20  Johns. 
562;  S.  C.  11  Am.  Dec.  307;  YarnaWs  Will,  4  Bawle,  40; 
M'vvkheiser  v.  W'crkhtiner,  6  Watts  &  S.  184;  Boycr  v, 
Fricl;  4  "Watts  &  S.  357;  Notes  to  Sykes  v.  Sykes,  20 
Amer.  Dec.  40;  Haus  t.  Palmer,  21  Pa.  St.  296;  O'Xeill 
V.  Smith,  33  Md.  559;  Reese  v.  Hawthorn,  10  Grat.  548; 
CarroU  t.  Bonham,  42  N.  J.  Eq.  625,  9  Atl.  llep.  371,  26 
Amer.  Law  Eeg.  568,  (with  notes),  and  25  Cent  Law  J. 
328,  (with  notes).  See,  also,  Beech,  Wills,  10 ;  Schouler, 
WUls,  §  365;  1  Redf.  Wills,  185.  See,  also,  the  opinions 
of  Wakxer,  J.,  and  Locheanb,  C  J.,  in  Ellington  v. 
Dilktrd,  42  Ga.  378  et  seq. 
Judgment  affirmed. 

NuncnpatiT«  Tills.— In  tlie  case  of  Harrlngtoii  v.  Stees,  82  ni.  50. 
53,  the  court  say:— 

"  It  Is  (xmteoded,  flnrt;  tliat  tills  wiil  woe  not  made  '  In  the  time 
of  tbe  last  stckness '  of  deceased  In  tbe  sense  In  which  the  words  are 
used  In  the  statute.  It  Is  strenuously  Inslfited  that  such  a  will,  to 
be  TOlld,  must  have  been  made  in  exfremit  or  when  the  testator  Is 
overtaken  by  sudden  and  violent  idckness  and  bos  not  time  or  (^ 
portunlty  to  make  a  written  will  This  rule  was  laid  down  by 
Chancellor  Kent  In  the  cose  of  Prtuce  t.  Hazelton,  20  Johns,  501. 
That  case  was  decl(]<>d  by  a  mere  majority  of  the  court,  and  Mr. 
Justice  Woodworth  dissented  In  a  very  elaborate  opinion.  This 
question  received  a  very  able  and  critical  review  In  the  case  of 
Johnson  v.  Glasscock,  2  Ala.  (S.  S.)  242,  where  the  coae  of  Prince 
T.  Hazelton  and  the  authorities  relied  upon  by  Chancellor  Kent  are 
very  fuDy  considered.  In  the  latter  case  the  court  deduced  (he  fol- 
lowing rule:  '  If  a  person  in  the  slcluiess  of  which  he  subsequently 
dies,  Impressed  witli  tbe  probablUty  of  approaching  death,  dellbemte- 
ly  makes  his  will  In  coiutormlt}-  to  tbe  statute,  we  do  not  feel  author- 
ized to  say  tliat  It  will  be  Invalid  because,  in  point  of  fact,  be  bad 
time  and  opportunity  to  reduce  It  to  wrltEng."  " 

In  Prince  t.  HoMlton,  20  Johns  502,  which  is  a  much  quoted  de- 
cision, it  is  clearly  held  that  a  nuncupative  will  is  not  vt^d  unless 
it  Is  made  when  the  testator  Is  in  extremis.  This  opinion  con- 
tains the  substance  of  all  the  learning  upon  the  subject  of  nuncupa- 
Uve  wills,  from  the  earltest  days  to  the  date  when  It  was  rendered 
(November,  1882),  and  "  very  Uttle,"  says  Judge  Redfield  (1  Redf.  on 
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Wills,  184),  "  has  since  occurred  which  could  add  mu(dt  to  Uie  vtrr 
full  dlBcussloQ  which  the  subject  there  recelvee."  See,  also,  Sfkes 
V.  Sfkes,  2  Stew.  <Ala..)  364;  an  early  case  In  which  tlie  questlan 
la  weU  discussed,  and  Nolan  t.  Gardner,  7  Relsk,  215. 


Obebnland  vs.  Waddell. 

(U8  New  Vca-k.  234.> 

Equitable    Cona^eesion — Powers — Trustees    ano 
Executors. 

A  will  devlslnjg  and  bequeathing  all  the  testatrix's  estate,  real  and 
persfMial,  to  executora,  with  power  of  sale,  for  the  purpose  of  dls- 
trllnitlng  the  pnnweCa  as  directed,  produces  an  equitable  conrerelon 
of  the  real  estate  Into  perBonalty. 

The  will  devised  and  bequeathed  testatrix's  estate  to  execntora,  with 
power  of  sale  for  the  purpose  of  dlstribuUnf;  the  proceeds,  one-third 
each  to  testatrix's  brother  and  sister,  and  the  Income  of  the  other 
tlilrd  to  another  sister,  A.,  while  she  remained  the  wife  of  her  then 
husband.  If  she  survlTed  hhn  she  was  to  take  the  eorpiu  of  tlte 
fond,  and  if  she  did  not,  It  was  to  go  to  her  lawful  issue,  If  rtie 
left  onr  sarvlTing  her,  who  reached  the  age  of  21  j-eore;  otherwise 
It  should  so  to  testatris's  brother  and  the  other  sister.  When  testsr 
tilx  died  A,  tiad  no  children  llrlng.  jffeld.ttuitthedlrectifmtopaj' 
tlie  fund  to  A.'s  dilldieh  In  the  erent  mentioned,  or,  on  their  failure 
to  arrlre  at  the  age  of  majority,  to  testatrix's  brother  and  tdster. 
was  Toid  under  1  Rev.  St.  N.  T.  p  773, 1 1,  forbidding  die  suspendon 
of  the  ownerstdp  of  personal  property  for  more  than  two  lives  in 
being  at  the  dealh  of  testatrix. 

The  power  of  sale  given  by  the  will  to  the  executors  Is  not  within 
the  slatntory  term  of  express  trusts,  to  execute  which  the  supreme 
court  has  power  to  appoint  trustees  under  1  Rer.  St.  N.  T.  p.  730. 
1}  69,  70.  The  power  of  sole  being  vested  in  executors,  such  power 
would  be  taken  by  ao  administrator  with  the  will  annexed,  and,  on 
the  acceptance  by  the  supreme  court  of  the  redgnatlon  of  the  sur- 
viving executor,  the  power  of  sale  could  not  be  executed  by  a 
trustee  appointed  by  the  supreme  court. 

Upon  the  resignation  of  tlie  surrlvlng  executur,  the  supreme  court  ap- 
pointed A.  as  trustee,  to  whom  testati-ix's  brother  and  other  sister  con- 
veyed and  transferred  their  contingent  interest  In  the  property. 
Meld,  that,  as  testatrix  would  die  intestate  as  to  such  fund  in  case 
A.  did  not  surrlve  her  husband,  or  in  case  the  power  of  sale  was 
not  exercised  by  sale  of  the  land  during  her  life,  the  intestacy  would 
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be  appUcfttde  to  it  as  real  estate  and  the  land  or  personalty  would 
go  to  teetatrlz's  next  of  kin,  the  brother  aad  sister.  The  Issue  of  A., 
If  she  shoold  leave  any  buttItIi^  her,  would  have  no  Interest  In 
the  fund  or  property,  and.  If  Ae  did  not  suirlTe  her  husband,  her 
Interest  would  be  only  a  life-estate.  The  brother  and  Bister  hav- 
ing conveyed  their  intereet  to  A.,  she  a«qalred  tils  enure  beneficial 
lnt««st  in  the  property,  maicing  Qiq  Qxendse  of  the  power  of  Bale 
onneceesaiy. 

Appeal  from  City  Court  of  Brooklyn,  General  Term. 
The  action  was  brought  to  recoTer  a  certified  bank- 
check,  representing  the  balance  alleged  to  be  due  of  the 
purchase  price  of  real  estate  sold  and  conveyed  in 
March,  1885,  by  the  plaintiff  to  the  defendant  Waddell, 
which  bank-check  the  latter  had  deposited  with  the 
defendant  Major.  It  appears  that  at  the  time  of  the 
delivery  of  the  deed  to  the  defendant  Waddell,  he  paid 
all  the  purchase  money  except  |1,000,  for  which 
amount  he  delivered  his  check  to  Major,  pursuant  to 
an  understanding  with  plaintiff  that  it  be  held  until 
the  title  was  examined,  and,  if  found  to  be  "  such  as 
a  party  could  be  compelled  to  accept  under  a  contract 
assuring  a  title  in  fee,"  then  the  check  should  be  de- 
livered to  the  plaintiff.  After  examination  the  defend- 
ant Waddell  notified  the  plaintiff  that  the  deed  did 
not  convey  a  good  title  to  one-third  of  the  premises, 
and  thereupon  tendered  reconveyance  to  the  plaintiff, 
and  demanded  repayment  of  the  money  he  had  paid. 
This  was  refused,  and  the  action  was  thereafter  com- 
menced. The  title  to  the  one-third  in  question  was 
in  Agnes  Boerum,  who  died  in  the  year  1875,  leaving 
a  will,  which  was  admitted  to  probate  and  recorded. 
By  it  she  appointed  her  brother,  Folkert  B.  Boerum, 
and  Charles  H.  Vanderveer  executors,  to  whom  letters 
testamentary  were  issued.  So  far  as  essential  for  ref- 
erence here,  her  will  was  as  follows:  "After  all  my 
lawful  debts  are  paid  and  dischai^ed,  I  give  and  be- 
queath and  devise  unto  my  executors,  •  •  *  and 
the  survivor  of  them,  all  and  singular  my  estate  and 
property,  real  and  personal.  *  •  •  to  have  and 
to  hold  the  same  in  trust  to  recrive  and  collect 
the   rents,    issues,    and   profits,    interest    and    income 
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thereof,  and  as  soon  after  my  decease  as  in  their  judg- 
ment tbey  shall  deem  expedient,  and  for  the  beet  in- 
terest of  my  estate,  to  sell,  assign,  transfer,  dispose  of 
the  same  either  at  public  or  private  sale,  *  •  • 
and  to  divide,  pay,  and  distribute  the  proceeds  there- 
of, together  wth  the  whole  of  my  estate,  as  follows: 
To  my  sister,  Susan  Vanderveer,  wife  of  Charles  H. 
%'anderveer,  one  equal  third  part  thereof;  to  my 
brother,  Fulkert  R.  Boemm,  one  equal  third  part  there- 
of. The  remaining  one  equal  third  part  thereof,  I 
hereby  order  and  direct  my  said  executors  safely  and 
securely  to  invest  and  reinvest  from  time  to  time,  in 
their  discretion,  upon  such  security,  and  in  such  man- 
ner, as  they  shall  deem  advisable  and  proper,  to  receive 
and  collect  the  interest  or  income  thereof,  and,  as  the 
same  shall  by  them  be  so  collected,  to  pay  the  same  to 
my  sister,  Adrianna  Bush,  wife  of  Charles  Bush,  for 
and  during  the  joint  lives  of  her  and  her  husband; 
•  *  •  and  in  case  my  said  sister,  Adrianna  Bush, 
shall  die  before  her  said  husband,  leaving  lawful  issue 
her  surviving,  then  my  executors  shall,  from  and  after 
such  death,  pay  such  interest  or  income  thereof,  op 
such  portion  of  such  interest  or  income  as  may  be  nec- 
essary, towards  the  support,  maintenance,  and  educa- 
tion of  the  child  or  children  of  my  said  sister  Adrianna 
Bush,  until  the  youngest  child  shall  arrive  at  the  age 
of  twenty-one  years,  and,  on  said  youngest  child  ar- 
riving at  such  age,  my  said  executors  shall  pay  and 
transfer  to  the  child  or  chUdren  that  shall  then  be  liv- 
ing the  whole  of  said  remaining  one-third,  with  its 
accumulations,  and  on  the  death  of  all  said  children 
before  arriving  at  such  age,  or  on  the  death  of  my  said 
sister,  Adrianna,  without  leaving  lawful  issue  her  sur- 
viving, my  executors  shall  pay  the  remaining  one-third, 
with  its  accumidations,  to  my  brother,  Fulkert  R. 
Boemm,  and  my  sister  Susan  Vanderveer,  to  be  divided 
equally  between  them,  share  and  share  alike;  and  in 
case  my  said  sister,  Adrianna  Bush,  shall  survive  her 
husband,  Charles  Bush,  then  on  the  death  of  her  said 
husband,  the  said  remaining  one-third,  with  its  accu- 
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miilations,  shall  be  paid  and  transferred  to  my  said 
sister,  Adrianna  Bush,  absolutely,  tn  preference  to  any 
other  disposition  thereof." 

In  1883  the  executor  Vanderveer  died,  leaving  Boer- 
um  the  sole  surviving  executor.  In  February,  1884, 
Fulkert  R.  Boemm,  and  Susan  Vanderveer  conveyed  all 
their  interest  in  the  premises  in  question  to  Mrs.  Bush 
and  shortly  thereafter,  upon  the  petition  of  Boerum, 
and  with  the  consent  of  Mrs.  Bush  and  Mrs.  Vander- 
veer, an  order  was  made  by  the  supreme  court  accept- 
ing the  resignation  of  Boenun  as  trustee  of  such  wUl, 
and  discharging  him  accordingly,  and  from  all  obliga- 
tion to  account  further,  etc.,  and  by  the  same  order 
Mrs.  Bush  was  appointed  trustee  imder  the  will,  and 
directed  to  file  security,  etc.  Shortly  afterwards  Mrs. 
Bush,  as  trustee,  made  to  one  Joslyn  a  deed  of  the 
premises,  which  he  thereupon  reconveyed  to  her,  and 
she  individually  made  deed  of  conveyance  to  the  plain- 
tiff. This  was  the  evidence  of  the  title  claimed  by 
plaintiff  to  the  one-third  in  question,  at  the  time  of 
the  commencement  of  the  action,  to  have  been  con- 
veyed to  the  defendant;  but  before  final  judgment  a 
further  deed  was  made  by  Mrs.  Bush,  as  such  trustee, 
to  the  plaintiff,  which  was  treated  as  effectual  for  pur- 
poses of  the  action  as  if  made  before  its  commence- 
ment. The  judgment  directed  by  the  trial  court  for 
the  plaintiff  was  reversed,  and  new  trial  granted  by  the 
general  term.     Plaintiff  appeals. 

Jesse  Johnson,  for  appellant. 

A.  B.  Carringtotiy  for  respondents. 

Bradlet  J.  The  question  is,  whether  or  not  the 
deed  of  conveyance  made  by  the  plaintiff  to  the  defend- 
ant "Waddell  was  effectual  to  convey  a  perfect  title 
to  the  one-third  of  the  premises  of  which  Agnes  Boer- 
um died  seized,  and  that  depends  upon  the  result  of 
the  inquiry  whether  the  deeds  of  Mrs.  Bush,  individual- 
ly and  as  trustee  of  the  will  of  Agnes  Boerum,  to  plain- 
tiff conveyed  such  title  to  him. 
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The  will  was  productive  of  an  equitable  conversioa 
of  the  real  estate  of  the  testatrix  into  personalty;  aDd, 
for  the  purpose  of  the  execation  of  the  trusts  created 
by  the  will,  it  must  be  so  treated.  (Kane  v.  Ootl,  24 
"Wend.  641;  Slagg  v.  Jackmn,  1  N.  Y.  206;  Everitt  t. 
Eret-itt,  29  N.  Y.  39).  By  the  terms  of  the  wiU  the  en- 
tire estate  of  the  testatrix  was  devised  and  bequeathed 
to  the  executors,  and  they  were  given  the  power  of 
sale  for  the  purpose  of  distributing  the  proceeds  as 
directed;  that  is  to  say,  two-thirds  of  the  amount  to 
be  paid  to  two  distribntees,  and  the  income  of  the 
other  third  to  Mrs.  Bush  while  she  remained  the  wife 
of  her  then  husband  If  she  survived  him,  she  was  to 
take  the  corput  of  the  fund,  and  if  she  did  not,  it  was 
to  go  to  her  lawful  issue,  if  she  left  any  surviving  her, 
who  reached  the  age  of  21  years,  otherwise  it  should 
go  to  her  brother,  Mr.  Boerum,  and  her  sister  Mrs.  Van- 
derveer. 

The  executore  took  no  title  to  the  real  estate  as  sncli. 
They  were  vested  with  a  power  to  deal  with  it  as  per- 
sonal estate,  for  the  purposes  of  the  execution  of  trusts 
created  by  the  will ;  and  one  question  presented  is  wheth- 
■er  the  power  of  sale  came  within  the  duty  of  a  trustee, 
as  distinguished  from  that  of  an  execntor.  The  ques- 
tion as  to  where  is  located  the  line  between  the  duties 
■which  fall  upon  an  executor,  and  may  be  discharged  by 
an  administrator  with  the  will  annexed,  and  the  power 
which  must  be  executed  by  a  trustee,  has  been  involved 
in  some  uncertainty  in  view  of  the  apparent  want  of 
liarmony  in  judicial  opinion  upon  the  subject.  The  the- 
ory upon  which  the  distinction  seems  to  have  been 
founded  is  that  the  duties  of  an  executor  pertain  to  the 
office,  and  those  of  a  trustee  to  the  person;  that  the 
character  given  to  a  trustee  has  relation  to  a  personal 
trust,  while  that  of  an  executor  is  official  solely. 
Hence  it  has,  in  the  more  recent  case  of  Mott  v.  Acker- 
7nan  (92  N.  Y.  553),  been  said  by  Judge  Finch,  in  speak- 
ing for  the  court,  that,  "where  the  power  granted  or  du- 
ty involved  imply  a  personal  confideuce  reposed  in  the 
individual  over,  above  and  beyond  that  which  is  ordi- 
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narily  implied  in  tlie  selection  of  an  executor, — the  xww- 
■er  and  duty  are  not  those  of  executors  virtute  officii,  and 
do  not  pass  to  the  administrator  vfith  the  will  annexed." 
And  when  a  discretionary  power  of  sale  is  given  to 
executors,  or  when,  in  the  sense  as  applied  to  tmsts, 
the  duties  imposed  are  active,  the  executors  will  be 
deemed  trustees,  and  such  powers  cannot  be  exe- 
cuted by  an  administrator  with  the  will  annexed. 
(Goohe  V.  Piatt,  98  N.  Y.  35;  Ward  v.  Ward,  105  K  Y.  681, 
1  N.  E,  Rep.  373.)  In  the  present  case  the  real  estate 
of  which  the  testatrix  died  seized  became,  by  virtue  of 
the  direction  in  her  will  to  seU  for  the  puposes  there 
mentioned,  personalty  as  of  the  time  of  her  death,  upon 
the  principle  applicable  to  such  case  that  what  is  di- 
rected to  be  done  by  the  will  may  be  regarded  as  done 
at  the  time  directed.  Thf  doctrine  of  equitable  con- 
version rests  upon  that  principle.  (Pom.  Eq.  Jur.,  §  161.) 
The  power  to  receive  the  rents  and  profits  of  the  land 
intermediate  the  death  of  the  testatrix  and  the  sale  did 
not  qualify  the  character  as  personalty  of  the  land  in 
the  hands  of  the  executors.  That  is  incidental  to  the 
directions  to  sell,  and  the  rents  and  profits  so  received 
also  have  the  character  of  personalty,  and  are  assets 
in  the  hands  of  the  executor.  {Stagg  v.  Jackson,  1  N.  Y, 
206;  Lent  v.  Uoirard,  89  N.  Y.  169.)  The  title  to  the  per- 
sonalty vested  in  the  executors  by  operation  of  law; 
and,  to  accomplish  the  purposes  of  the  imperative  di- 
■dection  in  the  will  in  that  respect,  it  was  within  their 
power,  and  imposed  upon  them  as  a  duty,  by  virtue  of 
their  office,  to  execute  the  power  of  sale.  {Lockman  v. 
Reilly,  95  N.  Y.  U;  Meakings  v.  CromweU,  5  N.  Y.  136; 
Boffn-t  V.  Hertell,  4  HUl,  492.)  As  the  consequence  of 
this,  the  proceeds  of  the  sale,  when  received  by  the  ex- 
ecutors, would  be  legal  assets  in  their  hands,  for  which 
th^  would  be  required  to  account  (Hood  v.  Hood,  85  N. 
Y.  561) ;  and  if  any  duties  were  to  follow  in  respect  to 
one-third  of  the  fund  which  would  require  the  function 
of  a  trustee  to  execute,  the  executors,  as  sncb,  would 
remain  responsible  for  it  until  the  severance,  in  some 
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manner,  by  tliem  of  the  trust  fund.  (In  re  Hood,  98 
N.  Y.  363.) 

We  have  proceeded  far  enough  to  show  the  relation 
of  the  executors,  as  snch,  to  the  powers  given  by  the 
will,  sufficiently  for  the  purpose  of  the  question  here;, 
and  it  is  unnecessary  to  consider  the  nature  of  the 
duties  which  woiUd  be  assumed  after  the  sale,  in  the 
management  of  the  fund,  the  income  of  which  they 
were  directed  to  pay  Mrs.  Bush. 

The  power  of  sale  was  vested  in  the  executors;  and, 
in  view  of  the  later  authority  giving  construction  to 
the  statute  in  that  respect  (2  Bev.  St.  p.  72  Sec.  22),  that 
power  of  sale  would  be  taken  by  an  administrator  with 
the  will  annexed.  {Mott  v.  Ackerman,  92  N.  Y.  539.)  It 
is,  however,  contended  by  the  plaintiffs  counsel  that, 
notwithstanding  the  correctness  of  the  proposition  just 
stated,  the  power  given  to  sell  created  a  trust  for  that 
purpose,  and  as  such  came  within  the  jurisdiction  of 
the  Suprane  Court,  and  therefore  the  acceptance  of  the 
resignation  of  Boerum  as  trustee,  and  the  appointment 
of  Mrs.  Bush  as  such  by  the  court,  pursuant  to  the 
statute,  was  effectual  to  vest  in  the  latter  the  power 
to  make  the  sale.  (1  Rev.  St  p.  730,  §  §  69-71.)  There 
is  no  doubt  about  the  power  of  the  court  to  provide 
the  m«in8  for  the  execution  of  a  trust  when  there 
ceases  to  be  a  trustee  to  complete  it.  The  statute 
provides  that,  in  case  of  death  of  a  trustee  of  an  un- 
executed express  trust,  the  trust  shall  vest  in.  the  Court 
of  Chancery  (now  in  the  Supreme  Court),  with  all  the 
powers  and  duties  of  the  original  trustee,  and  shall  be 
executed  by  some  person  appointed  for  the  purpose 
under  the  toection  of  the  court  (Id.  §  68);  and  that  pro- 
vision is  applicable  to  powers  in  trust  (Id.  734,  §  102). 
-It  is  said  by  text  and  judicial  writers  to  the  effect  that 
the  court  of  equity  will  not  permit  a  trnst  to  fail  for 
want  of  a  trustee  to  execute  it.  This  means  that  the 
power  of  appointment  of  a  trustee  will  be  exercised  by 
the  court  when  occasion  properly  arises  requiring  it. 
Such  were  the  cases  of  Ijeggett  v.  Tlvnter  (19  N.  Y.  445); 
Delaney  v.  McCormack  (88  N.  T.  174);  FmTar  v.  McCm 
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<89  N.  Y.  139);  Cooke  t.  Piatt  {98  N.  Y.  35);  Rogers  r. 
Rogers  (111  N.  Y.  228, 18  N.  E.  Eep.  636);  and  they  are 
cited  by  counsd  to  support  the  contention  that  the 
trustee  appointed  by  the  court  in  the  present  case  was 
vested  with  the  power  to  make  the  sale  and  conveyance 
in  question.  It  may  be  observed  that  those  cases  pre- 
sented express  trusts  and  powers  in  trusts  within  the 
Revised  Statutes,  and  therefore  came  within  the 
statute  before  referred  to  providing  for  the  appoint- 
ment of  trustees  to  execute  such  trusts,  and  the  ap- 
pointments were  essential  for  the  excution  of  the 
trusts.  The  power  of  sale  given  by  the  will  in  ques- 
tion is  not  within  the  statutory  term  of  express  trusts, 
:and  no  title  passed  to  the  executor  of  the  land  as  such; 
and  "  a  general  power  is  in  trust  when  any  person  or 
class  of  persons  other  than  the  grantee  of  such  power 
is  designated  as  entitled  to  the  proceeds,  or  any  por- 
tion of  the  proceeds,  or  other  boiefits,  to  result  from 
the  execution  of  the  power."     (1  Rev.  St  p.  734,  §  94.) 

The  statute  upon  the  subject  of  trusts  is  not  ap- 
plicable to  that  created  by  this  will,  although  analo- 
gous principles,  to  some  extent,  at  least,  are  applied 
to  those  of  personal  property.  (Kane  v.  Oott,  24  Wend. 
641;  Cutting  v.  Cutting,  86  N.  Y.  545.)  It  may  be  as- 
sumed that  the  power  is  inherent  in  the  Supreme  Court, 
without  the  aid  of  the  statute,  to  administer  trusts, 
in  BO  far  that  it  may,  upon  the  death  or  disability  of 
:a  trustee  of  an  unexecuted  trust,  appoint  another  to 
execute  it;  and  for  adequate  cause  may  remove  a 
trustee,  and  supply  his  place  with  another  to  complete 
the  execution  of  a  trust.  This  proposition  is  not  ap- 
plicable to  an  executor  so  far  as  relates  to  the  duties  of 
his  office  as  such.  As  applied  to  him,  the  power  is  ex- 
clusively in  the  probate  court. 

The  acceptance  of  the  resignation,  as  trustee,  of  the 
person  named  as  executor  in  the  will  did  not,  there- 
fore, have  the  effect  to  relieve  him  from  the  execution, 
BO  far  as  it  remained  unexecuted,  of  the  trust  which 
was  devolved  upon  him  by  virtue  of  the  office  of  ex- 
ecutor.   1  Perry,  Trusts,  §  281.    (In  re  Van  Wyck,  1 
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Barb.  Ch.  565;  QuackettJms  v.  Southtcick,  41  N.  Y,  117.> 
While  his  relation  as  trustee,  as  distinguished  from 
that  of  executor,  may  be  treated  as  terminated  by  force 
of  the  order  of  the  court,  that  of  executor  remained; 
and,  as  held  in  Mott  v.  Ackerman  (supra),  the  power  to 
make  the  sale  being  within  the  functions  of  the  office 
of  the  executor,  there  is  no  occasion  to  extend  the  in- 
quiiy  whether  it  would  be  in  the  jurisdiction  of  the  Su- 
preme Court  to  appoint  a  tmstee  to  execute  such  a 
trust  or  power  as  that  in  question,  in  the  erent  of  a 
vacancy  in  the  office  of  executor,  or  whether  the  powCT 
must,  in  such  case,  necessarily  be  executed  by  an  ad- 
ministrator with  the  will  annexed.  While  the  executor 
remains  in  his  relation  as  such,  the  court  cannot  ap- 
point a  trustee  to  supersede  him  in  the  exercise  of  his 
functions  as  executor.  It  cannot  be  assumed,  upon  the 
flndings  of  the  trial  court,  that  all  the  duties  of  that 
officer  had  been  discharged  by  him  at  the  time  hia 
resignation  of  trustee  was  accepted  by  the  court.  The 
conclusion  must  follow  that  the  power  to  make  the 
sale  and  conveyance  remained  in  the  executor,  and  that 
Mrs.  Bash  did  not,  through  her  appointment  as  trustee^ 
take  such  power.  This  was  the  ground  upon  which  the 
General  Term  placed  its  determination,  and,  so  far  as 
appears,  the  inquiry  there  was  not  extended  further 
than  that. 

There  is  a  further  question,  having  relation  to  the  va- 
lidity of  the  provisions  of  the  will  by  which  the  testatrix 
sought  to  give  the  fund  to  the  children  of  Mrs.  Bush, 
if  she  left  any  surviving  her,  and  in  the  event  there 
mentioned.  This  question  arises  upon  the  statute, 
which  provides  that  "the  absolute  ownership  of  per- 
sonal property  shall  not  be  suspended,  by  any  limita- 
tion or  condition  whatever,  for  a  longer  period  than 
during  the  continuance,  and  until  the  termination,  of 
not  more  than  two  lives  in  being  at  the  date  of  the 
instrument  containing  such  limitation  or  condition;  or, 
if  such  instrument  be  a  will,  for  not  more  than  two  lives 
in  being  at  the  death  of  the  testator."  (1  Rev.  St.  773, 
§  1.)     At  the  time  of  the  death  of  the  testatrix  Mrs. 
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Bush  had  no  children  living,  and  she  never  has  had 
any.  But,  assuming  that  she  does  not  survive  her  hus- 
band, and  that  on  her  death  she  leaves  children  sur- 
viving her  under  the  age  of  21  years,  the  inquiry  arises 
whether  the  limitation  over  to  them  is  valid,  and  that 
depends  upon  the  determination  of  the  further  ques- 
tion,whether  the  absolute  ownership  would  then  vest 
in  such  children.  If  it  would,  there  would  be  no  un- 
lawful suspension.  Otherwise,  it  is  diflBcult  to  see  how 
the  provision  made  for  them  by  the  will  can  be  sup- 
ported. The  will  does  not,  in  terms,  give  the  fund  to 
the  children,  but  directs  the  executors,  in  the  events 
mentioned,  to  pay  it  to  them.  The  postponement  of 
the  time  of  payment  of  a  gift  is  not  important,  that 
alone  will  not  qualify  the  absolute  character  of  the 
ownership.  The  vesting  of  it  is  suspended  if  some  pe- 
riod in  the  future- is  annexed  to  the  substance  of  the 
gift.  In  the  present  case  the  conditions  upon  which 
the  right  of  the  children  to  take  the  fund  depend  are 
to  or  may  arise  in  the  future,  beyond  the  time  of  the 
death  of  the  mother,  and  the  contingency  is  uncertain. 
The  children  must  reach  the  age  of  21  years,  and,  if 
they  do  not,  the  fact  that  the  direction  is  that  the  fund 
go  to  Mr.  Boemm  and  Mrs.  Vanderveer  is  not  consistent 
with  the  vesting  of  the  absolute  ownership  in  the  chil- 
dren on  the  death  of  their  mother.  It  is  therefore 
clear  that,  in  the  case  supposed,  and  which  may  arise, 
if  Mrs.  Bush  should  leave  children  her  surviving,  the 
observance  of  the  direction  of  the  will  will  operate  to 
suspend  the  absolute  ownership  of  the  fund  for  some 
period  of  time  after  her  death.  {Batsford  t.  Kebhell,  3 
Ves.  363;  Patterson  v.  Ellis,  11  Wend.  259;  Warner  v. 
Ditrant,  76  N.  Y.  133;  Delancy  v.  McCormick,  88  N.  Y. 
174,  183.) 

Such  suspension  being  for  a  time  not  dependent  upon 
lives,  and  not  more  than  two,  in  being  at  the  time  of 
the  death  of  the  testatrix,  renders  the  limitation  over 
void,  unless  it  is  saved  by  some  provision  of  the  statute. 
We  find  none  in  its  support.  While  the  suspension  of 
the  absolute  power  of  alienation  of  real  estate  may  be 
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extended  beyond  two  livea  limited,  so  as  to  embrace  the 
period  of  minority  of  a  child  to  whom  the  remainder  is 
limited,  and  such  suspeasion  may  be  created  by  a  con- 
tingent limitation  of  the  fee  (1  Rev.  St.  723,  §§15,  16; 
Id.  726,  §  37),  our  attention  is  called  to  no  statute  quali- 
fying, in  that  or  any  manner,  the  effect  of  the  provision 
before  referred  to,  limiting  the  time  of  suspension  of 
the  absolute  ownership  of  personal  property.  The  con- 
sequence seems  to  be  that  the  direction  of  the  testatrix, 
by  her  will,  to  pay  the  fund  to  such  children  in  the 
event  mentioned,  or,  on  their  failure  to  arrive  at  the  age 
of  majority,  to  pay  it  to  Mr.  Boemm  and  Mrs.  Vande- 
veer,  was  in  contravention  of  the  statute,  and  void. 
(Manice  v.  Maniee,  43  N.  Y.  803.)  It  follows  that,  it 
Mrs.  Bush  does  not  survive  her  husband,  the  testatrix 
will  have  died  intestate  as  to  that  fund,  or,  in  case  the 
power  of  sale  is  not  exercised  by  sale  of  the  land  dur- 
ing her  life,  the  intestacy  may  be  applicable  to  it  as 
real  estate;  and  such  property,  either  as  land  or  person- 
alty, will,  unless  given  other  direction  in  the  meantime 
by  those  having  a  contingent  interest  in  it,  go  to  the 
.  heirs  or  next  of  kin  of  the  testatrix, — those  who  were 
such  at  the  time  of  the  death  of  the  testatrix;  and  not 
to  those  who  will  be  such  at  the  time  the  contingency 
occurs  which  produces  the  intestacy.  (1  Rev.  St,  p. 
751;  2'Rev.  St.,  p.  96;  Hoes  v.  Van  Hoesm  1  Barb.  Ch. 
379;  In  re  Kane,  2  Barb.  Oh.  375.) 

Such  issue  of  Mrs.  Bush,  if  she  should  leave  any  her 
surviving,  will  therefore  have  no  interest  in  this  fund 
or  property  derived  from  the  provisions  of  the  will; 
and,  in  the  event  she  does  not  survive  her  husband, 
her  interest  is  limited  tQ  a  life-estate,  or  to  the  income 
of  the  fund  during  her  life.  As  a  consequence,  then, 
and  in  that  case,  her  brother  and  sister  will  be  the  only 
heirs  and  next  of  kin  of  the  testati-ix. 

They  have  conveytid  and  transferred  their  uncondi- 
tional and  contingent  interest  in  the  property  to  her. 
By  that  conveyance  Mrs.  Bush  acquired  the  entire 
beneficial  interest  in  the  property.  This  enabled  her, 
individually,  to  convey  it  to  the  plaintiff.    Her  deed  to 
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the  plaintiff  had  the  effect  to  vest  in  him  the  title  to  the 
land.  Since  all  the  parties  having  any  beneficial  in- 
terest in  it  or  its  proceeds  have  thus  joined  in  and 
made  the  conveyance,  there  remains  no  occasion  for 
the  exercise  of  the  power  of  sale  given  by  the  will; 
and,  upon  the  principle  that  the  beneficiaries  in  the 
equitable  conversion  of  real  property  into  personalty 
may  effectually  elect  to  have  a  reconversion  into  realty, 
and  take  it  as  land,  rather  than  the  proceeds  of  it,  we 
think  the  exercise  of  such  power  of  sale  may  be  deemed 
dispensed  with  and  defeated.  (Story,  Eq.  Jur.,  g  793; 
Hetzel  V.  Barber,  69  N.  Y.  1 ;  Prentice  v.  Jansseii,  79  N.  T. 
478;  Armtrmg  v.  McKelvey,  104  N.  Y.  179, 10  N.  E.  Rep. 
266.)  In  this  case  the  beneficiaries  are  in  a  situation  to 
do  so,  as  the  title  of  the  property,  treating  it  as  land, 
was  in  those  three,  brother  and  two  sisters,  or  some  of 
them,  and  was  nowhere  else.  There  is  therefore  no  in- 
tervening right  of  any  other  party  to  be  prejudiced. 
The  contingent  and  unconditional  estates  were  united 
in  Mrs.  Bush  by  the  conveyance  to  her.  These  views 
lead  to  the  conclusion  that  the  defendant  has  taken, 
by  the  conveyance  to  him,  the  title  which  the  plaintiff 
undertook  to  convey;  but,  as  the  determination  is  made 
upon  a  ground  not  presented  to  or  considered  by  the 
court  below,  the  plaintiff  should  not  have  costs. 

The  order  of  the  General  Term  should  be  reversed, 
and  the  judgment  entered  upon  the  decision  of  the  trial 
court  affirmed. 

All  concur. 

Order  reversed  and  judgment  affirmed. 

See,  also,  Matter  of  ConlngtoD,  6  Am.  Prob.  Rep.  120;  FaAer  v. 
UDden,  6  Am.  Prob.  Rep.  411,  and  ttie  cross  referenceo. 
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WOOLLEY   V8.   PAX80N. 
(40  Ohio  State,  307.) 

Lapse — Death  of  DEViSBa. 

Under  Rev.  St.  Ohio,  i  5971,  provldliig  that  where  a  dertoe  "  Is  made 
to  any  child  or  other  relative  of  the  testator,  If  such  child  w  othar 
relattre  •  •  •  shall  die  thereafter,  leaving  Issue  surviving  the 
testator,  •  •  •  such  issue  shall  take  tha  estate  devised  In  the 
same  manner  as  the  devisee  would  have  done.  If  he  had  survived 
the  testator,"  where  a  ilevtse  Is  nmde  to  I.  "for  the  tenn  of  hks 
natural  life,  afterwards  to  his  chlldr^i  In  fee^lmple,"  and  I.  dlee, 
and  two  of  his  children  also  die  leaving  issue  In  the  lifetime  of  tes- 
tator, the  Issue  of  the  deceased  children  of  I.  take  Oie  share  that 
their  parents  would  have  taken,  had  they  survlTed  the  testator. 
OwEMa.  C.  J.,  and  Williams,  3-,  dissenting. 

Ereor  to  tte  Circuit  Court  of  GreMi  Cotmty. 

'Broicn  &  Antrim,  for  plaintiff  in  error,  A.  L.  Wool^, 
guardian. 

Charles  Darlington,  for  plaintiffs  in  error,  Euphemia 
Caulfleld  and  Maggie  Caulfield. 

W.  A.  Parson,  for  defendants  in  error. 

MiNNSHALL,  J.  The  original  suit  was  brougbt  by  the 
executor  of  Aaron  Paxson,  deceased,  to  obtain  a  con- 
struction of  an  item  of  the  will,  about  which  he  was 
embarrassed  in  the  execution  of  his  trust.  The  tes- 
tator first  devised  all  his  estate  to  his  wife  for  life,  and 
then,  after  making  certiiln  other  proTisions,  by  the 
eighth  item,  on  which  the  questions  arise,  he  first 
directs  his  executors  (we  give  the  substance,  quoting 
only  those  parts  where  the  language  is  material),  on 
the  death  of  his  wife,  to  convert  his  lands  into  money, 
and  to  divide  the  proceeds  and  other  funds  arising 
from  his  estate  into  four  equal  parts,  one  of  which  he 
then  gives  to  his  daughter  Julia  A.  Stroop,  "  if  she  be 
living,  or  to  her  heirs  if  she  be  dead,  at  the  time  the 
same  is  ready  to  be  paid."  He  then  givs  a  like  share, 
aud  upon  the  same  terms,  to  the  son  of  his  daughter, 
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Ivey  Vamer.  He  then  disposes  of  the  other  two  shares 
as  follows:  One  is  to  be  invested  in  land  as  soon  as  prac- 
ticable, by  his  executors,  and  "  conveyed "  to  his  son 
Ezeriah  Paxson  "  for  the  term  of  hia  natural  life,  and 
to  hia  children,  in  fee-simple,  afterwardB,"  The  other 
is,  in  like  manner  to  be  invested  in  land  as  soon  as  pos- 
sible, and  "  conveyed  "  to  his  son  Isaac  Paxson  "  for  the 
term  of  his  natural  life,  afterwards  to  his  children  in 
fee-simple."  And,  in  the  selection  of  lands  so  to  be 
purchased  for  his  sons  Ezeriah  and  Isaac,  and  their  re- 
spective children,  he  directed  that  his  executors  should 
be  duided,  as  far  as  practicable,  by  the  choice  and 
wishes  of  his  respective  sons,  and  directed  the  money 
to  be  kept  at  loan  on  interest,  properly  secured,  until 
the  investment  should  be  made. 

The  facts  on  which  the  questions  as  to  the  construction 
of  the  devise  arise  were  found  by  the  court.  From  this 
finding  it  appears  that  the  will  was  made  in  1868,  and 
the  testator  died  in  1884,  and,  at  the  time  of  the  making 
of  the  will,  Isaac  was  Uving,  and  had  also  four  children 
living, — two  sons,  James  and  Michael,  and  two  daugh- 
ters, Almira,  intermarried  with  Alexander  L.  Woolley, 
and  Nancy,  iatermarried  with  John  Caulfleld;  that 
Isaac,  his  mother,  wife  of  the  testator,  and  bis  two 
daughters,  all  died  intestate,  leaving  issue  that  survived 
the  testator,  to  wit.  Pearl  Woolley,  an  infant  daughter 
and  only  child  of  Elmira,  and  Euphemia  and  Maggie 
Caulfleld,  infants  and  only  children  of  Nancy.  The 
court  also  found  that  it  will  be  for  the  interests  of  all 
concerned,  Isaac  being  dead,  and  no  purchase  having  as 
yet  been  made,  for  the  executor  to  sell  the  land,  and 
distribute  the  proceeds  according  to  the  terms  of  the 
will. 

The  two  sons,  James  and  Michael,  who  survived  the 
testator,  claim  that,  as  the  surviving  children  of  their 
father,  Isaac,  they  are  entitled  to  the  entire  devise  made 
to  his  children.  On  the  other  hand,  it  is  claimed  that 
the  issue  of  Almira  and  Nancy  each  take  the  share 
which  the  mother  would  have  taken,  under  the  devise 
to  the  children  of  Isaac,  had  she  survived  the  testator. 
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If  no  change  had  been  made  by  statute  in  the  rule 
adopted  by  courts  for  the  construction  of  a  devise 
to  Chilian  aa  a  class,  the  coofitruction  claimed  by  the 
surviving  sons  must  prevail,  however  unjuat  it  may  seem. 
Hawk.  Wills,  c.  7.  But  a  provision  of  our  wills  act, 
introduced  in  1810  {Swan  St  1841,  p.  999),  amended  in 
1886  (S.  &  8.  934),  and,  as  amended,  embodied  in  sec- 
tion 5971,  Rev.  St,  reads  as  follows: 

"  Sec.  5971.  When  a  devise  of  real  or  personal  estate 
is  made  to  any  child  or  other  relative  of  the  testator,  if 
such  child  or  other  relative  shall  h&ve  been  dead  at  the 
time  of  the  making  of  the  will,  or  shall  die  thereafter, 
leaving  issue  surviving  the  testator,  in  either  case  such 
issue  shall  take  the  estate  devised  in  the  same  manner 
as  the  devisee  would  have  done  if  he  had  survived  the 
testator;  or,  if  such  devisee  shall  leave  no  such  issue, 
and  the  devise  be  of  a  residuary  estate  to  him  or  her, 
and  other  child  or  relative  of  the  testator,  the  estate 
devised  shall  pass  to  and  vest  in  such  residuary  devisee 
surviving  the  testator,  unless  a  different  disposition 
shall  be  made  or  required  by  the  will." 

The  court  below,  under  the  provisions  of  this  statute 
construed  the  will  in  favor  of  the  claim  of  the  issue  of 
Almira  and  Nancy.  On  error  the  circuit  court  reversed 
the  judgment  of  the  common  pleas.  We  think,  however, 
that  the  common  pleas  was  right,  and  that  its  judgment 
should  have  bem  affirmed. 

The  rule  as  to  the  lapsing  of  devises  and  legacies  that 
prevailed  before  the  statute  defeated,  in  most  cases, 
the  intention  of  the  testator.  He  generally  made  his 
will  with  reference  to  the  objects  of  his  bounty  as  they 
existed  at  the  time,  and  as  though  his  will  took  effect 
at  the  date  of  its  execution,'  not  apprehending  that  a 
lapse  would  occur  in  case  any  of  them  should  die  be- 
fore himself,  unless  some  express  disposition  should  be 
made  in  anticipation  of  such  event.  The  statute  was 
passed  to  remedy  such  disappointments,  and  should 
receive  a  liberal  constniction,  so  as  to  advance  the 
remedy  and  suppress  the  mischief.  It,  among  other 
things,  provides  that,  where  a  devise  is  made  to  a  child 
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or  other  relative  of  the  testator  who  dies  before  the 
testator,  the  issue  of  such  object  of  his  bounty  shall 
take  the  portion  dcTised  to  such  child  or  relative. 
Nothing  is  more  just  and  comformable  to  the  probable 
intention  of  the  testator  in  every  instance.  The  fact 
that  the  child  or  relative  is  not  mentioned  by  name 
should  not  defeat  the  application  of  the  statute  where 
the  language  apirfied  to  the  facts,  as  they  were  at  the 
esecution  of  the  will,  designates  a  child  or  relative  as 
an  object  of  the  testator's  bounty  with  as  much  cer- 
tainty as  if  it  were  mentioned  by  name.  At  the  time 
the  testator  made  this  will,  his  son  Isaac  had  four 
children  living.  They  were  all  adults,  and  their  names 
well  known  to  him;  and  the  devise  that  he  makes  is  to 
Isaac  for  life,  and  then  to  his  children  in  fee-simple. 
This,  in  the  light  of  the  circumstances,  must  be  taken 
in  a  distributive  sense,  and  is  a  devise  to  each  of  Isaac's 
children  of  the  fee-simple  in  remainder  as  definitely  as 
if  it  had  been  to  each  by  name.  For,  as  observed  by 
ViceOiancellor  Mauns  In  re  Porter's  Trusts,  L.  R.  8 
Eq.  52,  there  can  be  no  substantial  difference  between 
a  gift,  for  instance,  to  six  children  named,  and  a  gift  to 
children  simply,  there  being  six.  The  real  objects  of 
the  gift  are  in  such  cases  easily  ascertainable  by  parol 
testimony. 

It  is  not,  however,  claimed  that  the  individuals  con- 
stituting lasac's  children  were  at  the  date  of  the  will 
indefinite,  and  so  incapable  of  taking  as  individuals 
under  its  provisions,  but  that  the  devise  was  to  them 
as  a  class,  and  most  be  construed,  under  the  rules  ap- 
plicable to  such  devises,  not  as  a  devise  to  each  of  the 
children,  but  to  such  of  them  as  should  survive  the  tes- 
tator. The  ground  of  this  rule  was  tliat  no  one  can  be 
a  devisee  or  legatee  until  the  will  takes  effect  by  the 
death  of  the  testator.  But  any  argument  drawn  from 
this  rule  proves  too  much;  for,  if  applied  according  to 
its  reason,  it  would  abrogate  the  statute,  as  no  object, 
however  definitely  described,  can  take  in  this  sense  un- 
til the  will  ceases  by  the  death  of  the  testator,  to  be  ambu- 
latory. It  was  upon  this  ground  that  a  devise  to  one  by 
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name,  who  predeceased  the  testator,  was  held  to  lapse. 
The  fact  that  in  the  latter  case  the  extinguished  or  lapsed 
legacy  went  to  the  residuary  legatees,  or  to  the  heir 
where  there  were  no  such  l^atees,  while  in  the  case  of 
death  of  a  member  of  a  class  it  went  to  the  survivors, 
supplies  no  reason  for  excluding  the  application  of  the 
statute  where  the  devise  is  to  a  class.  It  was  not  be- 
cause the  extinguished  legacy  or  devise  was  disposed 
of  by  the  law  in  one  way  rather  than  another  that  the 
statute  was  adopted,  but  because  it  did  not  go  to 
the  issue  of  the  deceased  devisee,  as  the  testator, 
in  all  probabilities,  supposed  it  would.  In  other  words, 
it  was  not  designed  to  prevent  the  failure  of  a 
legacy  by  the  death  of  a  legatee  before  the  testa- 
tor, that  were  impossible,  but  to  make  a  new  dis- 
position by  law  of  such  legacy,  where  the  testator 
had  himself  failed  to  do  so,  in  anticipation  of  the  pos- 
sible death  of  any  one  of  the  chosen  objects  of  his 
bounty  before  himself,  where  such  object  was  a  child 
or  other  relative  of  his.  Hence  the  only  question  that 
can  arise  in  the  construction  of  a  will  under  this  statute 
is  whether  it,  as  a  matter  of  fact,  contains  a  devise  of 
real  or  personal  estate  to  a  child  or  other  relative  of 
the  testator,  which  such  devisee  would  have  taken  had 
he  survived  the  testator.  If  so,  then,  by  the  express 
language  of  the  statute,  the  issue  of  such  devisee  sur- 
viving the  testator  "shall  take  the  estate  devised  in 
the  same  manner  as  the  devisee  would  have  done  if 
he  had  survived  the  testator,"  uoless  a  different  dis- 
position shall  be  made  or  required  by  the  will.  Now, 
it  is  a  settled  rule  that,  in  a  devise  to  children  as  a  class, 
each  member  who  sxirvives  the  testator  then  takes  a 
vested  interest  in  the  devise,  Hawk.  WiUs,  68;  and  this 
is  so  though  the  devise  is  not  immediate,  subject,  how- 
ever, in  such  case  to  the  liability  to  be  partially  di- 
vested by  children  subsequently  coming  into  existence" 
before  the  period  fixed  for  enjoyment  (Hawk.  Wills, 
71;  Schouler,  WiUs,  §  562).  Hence,  as,  under  a  devise 
to  a  class,  each  member  who  survives  the  testator  would 
independent  of  the  statute,  take  an  aliquot  part  of  the 
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deTiso  as  a  tenant  in  common  with  the  other  survivors, 
therefore,  under  the  statute,  in  auch  case  the  issue  of  a 
deceased  member  of  the  class  surviving  the  testator 
must  take  ivhat  the  deceased  would  have  taken  had  he 
survived.  Any  other  construction  would  render  the 
statute  nugatory  in  a  large  class  of  cases  to  which  its 
provisions  are  by  its  terms  directly  applicable. 

It  seems  this  is  the  first  case  that  has  been  pre- 
sented to  this  court  requiring  a  construction  of  this 
statute.  Bat  statutes  similar  to  our  own  have  been 
adopted  in  most,  if  not  all,  of  the  states  of  the  Union. 
These,  while  differing  in  detail,  in  general  provide  that 
if  such  devisee  or  legatee  die  before  the  testator,  leav- 
ing issue  who  sunive  the  testator,  such  issue  shall 
take  the  estate  as  the  devisee  or  legatee  would  have 
done  in  case  he  survived  the  testator;  and  it  has  gen- 
erally been  held  in  these  states  that  the  statute  applies 
to  a  devise  to  a  class  as  well  as  to  a  designated  individ- 
ual. Moore  V.  Dimond,  5  R.  I.  121 ;  Moore  v,  TTeovpr,  16 
Oray,  305;  Guitar  v.  Gordon,  17  Mo.  408;  Jamison  v.  Hay, 
46  Mo.  546;  Cheney  v.  Selman,  71  Ga.  384;  Yeatea  v.  GUI, 
9  B.  Mon.  203. 

But  two  cases  are  found  in  which  a  different  view 
seems  to  have  prevailed.  Gros^  Estate,  10  Pa.  St  360; 
Youttff  V.  Robinson,  11  Gill  &  J.  328.  The  only  reason 
assigned  in  the  former  ease  is  that  "The  act  was  in- 
tended to  prevent  a  vested  legacy  from  lapsing  by  death, 
which,"  the  court  adds,  "cannot  apply  here,  as  the 
l^acies  did  not  vest  at  all  until  the  death  of  the  testa- 
tor." Now  it  is  strange  that  it  did  not  suggest  itsdf 
to  the  mind  of  so  good  a  court  that  no  legacy  vesta  un- 
til the  death  of  the  testator,  and  that  such  a  construc- 
tion would  work  a  virtual  repeal  of  the  statute.  More- 
over, our  statute  is  general  in  terms.  It  is  not  limited 
to  vested  devises  only,  hut  applies  to  any  "devise  of 
real  or  personal  estate  made  to  any  child  or  other  rela- 
tive of  the  testator;"  and,  whether  vested  or  contin- 
gent, it  is  declared  that  where  such  devisee  predeceases 
the  testator  the  anrviving  issue  of  such  deceased  de- 
visee "  shall  take  the  estate  devised  in  the  same  mau- 
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ner  as  the  devisee  would  have  done  if  he  had  survived 
the  testator."  The  decision  in  Young  v.  Rotnnson  is** 
placed  on  the  ground  that  the  object  of  their  statute  is 
"  to  provide  for  such  cases  of  legacies  and  devises  as 
by  the  rules  of  law  lapsed  or  failed  to  take  effect  by  the 
death  of  the  devisee  or  legatee  in  the  life  of  the  tes- 
tator;"— the  statute  of  Maryland  providing  that  the 
devise  "  shall  not  lapse  or  fail  of  taking  effect "  by  the 
death  of  the  devisee  in  the  life  of  the  testator,  but  shall 
have  the  same  effect  to  transfer  the  title  in  the  propwty 
mentioned  as  if  such  devisee  had  survived  the  testator. 
This  decision  is  placed  on  a  mistaken  notion  of  the 
essential  element  of  a  lapsed  legacy.  Every  legacy  is. 
said  to  lapse  that  fails  by  reason  of  the  death  of  the 
legatee  in  the  life  of  the  testator.  Bro.  Law  Die. 
**  I^apse,"  304.  The  disposition  made  by  the  law,  in  the 
absence  of  any  statutory  provision,  is  not  materlaL  It 
went  to  the  residuary  legatees  or  devisees,  if  there  were- 
such,  and  if  not  it  went  to  the  heir;  or,  where  the  failure 
occurred  in  a  devise  to  a  class  by  the  death  of  one  of  the 
members,  it  went  to  the  survivors.  But  whether  it 
went  to  residuary  legatees,  or  to  the  heir,  or  to  the  sur- 
vivors of  a  class,  did  not  affect  the  essential  character 
of  the  extinguished  gift.  It  was,  properly  speaking, 
a  lapsed  l^acy  or  devise  in  either  case.  The  statute 
of  Kentucky,  like  that  of  Maryland,  also  contains  the 
negative  clause,  "shall  not  lapse;"  and  in  Tealea  v.  GtZ/, 
supra,  it  was  contended  that  it  did  not  apply  to  a  devise- 
to  "  children,"  as  in  such  case  there  can  be  no  lapse  so 
long  as  there  are  survivors  of  the  class.  But  the  court 
rejected  this  view,  and  said:  "We  are  of  opinion  that 
this  statute  was  intended  to  promote  equality  in  the 
distribution  of  estates,  and  to  subserve  the  probable 
intention  of  testators  under  a  change  of  circumstanceB 
not  expressly  provided  for,  only  (as  might  be  presumed) 
because  express  provision  was  not  understood  to  be 
necessary;  and  it  should  be  construed  liberally  for  the 
effectuation  of  those  objects."  It  will  be  observed  that 
our  statute  contains  no  such  n^^tive  words.  It  simply 
afilrms  that  the  issue  of  such  deceased  devisee  suiriving 
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the  testator  ehall  take  what  the  deceased  would  have 
"taken  had  he  survived;  and,  as  before  observed,  under 
our  statute  the  construction  is  solved  by  determining 
whether,  in  that  event,  he  would  have  taken  as  a  devisee 
under  the  vdil. 

It  is  also  argued  that  the  issue  cannot  take  because 
the  devise  to  the  children  of  Isaac  is,  as  claimed,  a  con- 
tingent one, — that  is  to  say,  depends  not  only  upon 
their  surviving  the  testator,  but  also  the  wife  of  the  tes- 
tator, to  whom  was  given  a  life-estate  in  the  whole- 
property,  and  to  the  determination  of  which  estate  the 
gift  to  the  father  for  life,  as  well  as  the  remainder  to 
the  children,  was  postponed.  To  this  it  may  be- 
answered:  (1)  That  the  vesting  in  interest  of  the  devise 
is  not  made  to  depend  by  the  will  upon  any  condition 
whatever.  The  devise  is  absolute — no  adverbs  of  time 
nor  words  of  survivorship  being  used,  and  therefore 
must  be  construed  as  a  gift  vesting  in  interest,  if  not  in 
possession,  at  the  death  of  the  testator.  Hawk.  Wills, 
71;  Linion  v.  Latjcock,  33  Ohio  St.  128;  Schouler,  Wills,  §S 
560,  562.  (2)  As  heretofore  shown  the  statute  applies 
to  contingent  gifts  as  well  as  to  vested  ones.  And  (3) 
that  by  the  death  of  Isaac,  the  t«iant  for  life,  and  of  his 
mother,  in  the  lifetime  of  the  testator,  both  of  these 
prior  life-estates  were  eliminated  from  the  will,  and  the 
devise  to  Isaac's  children  was  thereby  accelerated  s» 
as  to  take  effect  at  the  death  of  the  testator,  not  only 
as  an  estate  in  interest,  but  also  in  possession.  So 
that,  if  the  inchoate  devise  was  contingent  at  the  date 
of  the  will  by  reason  of  the  creation  of  these  life-estates, 
it  ceased  to  be  such  before  the  death  of  the  testator^ 
By  the  extinction  of  these  life-estates  the  devise  to 
Isaac's  children  took  effect  at  the  death  of  the  testator 
as  an  immediate  devise  to  the  survivors  and  the  issue- 
of  such  as  had  deceased,  in  the  same  manner  and  with' 
like  effect  as  if  no  inchoate  prior  estates  had  been 
created  at  the  date  of  the  will.  2  Williams,  Ex'rs,  1219. 
"If  mon^,  from  whatever  source  arising,  be  directed 
to  be  laid  out  in  the  purchase  of  land  to  be  settled  in- 
any  manner,  equity  will  regard  the  persons  on  w&ont 
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the  lands  are  to  be  settled  as  already  in  the  possession 
of  their  estates."    Will,  Real  Pr.  164. 

The  fact  that,  before  the  death  of  the  testator,  his 
wife  and  -his  son  Isaac  had  died,  so  that  there  were  no 
prior  intervening  estates  postponing  in  any  way  the  be- 
quest to  Isaac's  children,  renders  the  decisions  in  Rickey 
T.  Johnson,  30  Ohio  St.  288,  and  in  Hamilton  t.  Rodders, 
38  Ohio  St.  242,  on  which  much  reliance  seems  to  be 
placed  by  counsel  for  defendant  in  error,  wholly  inap- 
plicable here,  and  their  examination  unnecessary. 

It  is  also  claimed  that  the  form  of  the  bequest  to  Ms 
daughter  Julia  A.  Stroop,  and  to  the  son  of  his  daugh- 
ter Trey  Vamer,  indicate  an  intention  on  the  part  of  the 
testator  that  the  surrivor  only  of  the  children  of  Isaac 
should  take;  and  so  as  to  his  son  Eaeriah's.  But  we 
think  that  the  form  of  the  former  devises  can  shed  very 
little  light  upon  his  intention  as  to  the  latter.  In  the 
■first  two  instances  the  bequest  to  each,  as  well  as  to  the 
heirs  of  each,  is  necessarily  contingent  until  the  time 
for  distribution  arrives.  For  example,  the  designated 
share  is  to  be  i>aid  Julia  "  if  she  be  living,  or  to  her  heirs 
if  she  be  dead,  at  the  time  the  same  is  ready  to  be  paid," 
•clearly  indicating  that  "  heirs  "  are  to  take  by  substi- 
tution, should  the  mother  die  before  the  time  of  pay- 
ment arrives.  If  she  survives  that  time,  she  takes  abso- 
lutely, and  the  conditional  gift  over  to  the  heirs  i^  gone. 
In  the  latter  instances  the  gift  is  to  each  son  for  life, 
■and  then  to  his  children  in  fee-simple,  without  any  con- 
dition as  to  either  side.  The  death  of  the  father 
Bimply  accelerates  the  enjoyment  of,  but  does  not  create 
<or  vest,  the  devise  to  the  chDdren, 

Judgment  of  the  circuit  court  reversed  and  that  of 
the  common  pleas  affirmed. 

Owens,  C  J.,  and  Williams,  J.,  dissent. 
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Vrooman  vs.  Powers. 

(47  Ohio  state,  191.) 

Verbal  wills — Attestation — Witnesses. 

Wbere  a  verbal  will  Is  reduced  to  wilting  and  subecrlbed  by  two 
wltneesee  one  of  whrnn  Is  a  legatee  tliereuDder,  and  the  other  Is 
Us  wife,  tbe  hoaband  Is  not  a  oompetent,  dMnterested  witness,  witli- 
in  the  meanlnK  of  section  D&91  of  the  Rerlsed  Statntes,  and  the  will 
Is  hiralld. 

TThe  two  witnesses  to  a  verbal  wlU  must  be  competent,  dlslntcrest«d 
witnesses  at  the  lime  of  their  attestation,  and  their  dlsqusllflcatlon 
as  wltnesaes  by  reason  of  Interest  under  the  will,  cannot  be  re- 
moved by  a  reDondadon  of  such  Interest  at  the  time  t&e  win  is 
admitted  to  probate,  or  at  tbe  trial  of  an  issue  to  contest  tbe  validity 
of  the  wlU.  Section  6925  of  the  Revised  Statutes,  as  to  the  effect 
of  a  witness  being  a  devisee  or  legatee  tmder  tbe  wUl,  is  not  ap- 
pUcaUe  to  verbal  wills. 

Error  to  Circuit  Court,  Cuyahoga  Counly. 

Alvord-,  Alvord  &  Baptiste,  for  plaintiff  in  error. 

Rc^naon  &  Rogers  and  B.  C.  White,  for  defendant  in 
error. 

DiCKMAN,  J.  Mary  A.  Powers,  the  wife  of  the  de- 
fendant in  error,  George  O  Powers,  died  on  the  13th 
day  of  December,  1881,  leaving  issue  one  chUd,  Orris 
Irving  Powers,  who  thereafter,  and  before  this  suit  was 
begun,  died,  aged  six  months.  It  was  claimed  that 
Mary  A.  Powers,  in  her  last  sickness,  made  a  verbal 
will,  which  was,  on  the  19th  day  of  December,  1881, 
reduced  to  writing,  and  subscribed  by  Orris  D.  Vroo- 
man and  his  wife,  Emma  J.  Vrooman.  as  witnesses. 
The  alleged  verbal  will  was  presented  to  and  admitted 
to  probate  by  the  Probate  Court  of  Cuyahoga  County. 
By  the  terms  of  the  will,  Orris  D.  Vrooman,  Joseph 
Vrooman,  Albert  K.  Vrooman,  and  Adiran  Vrooman, 
the  plaintiffs  in  error,  brothers  of  Mary  A.  Powers,  and 
Orris  Irving  Powers,  are  named  as  the  several  legatees 
of  Mary  A.  Powers.  Suit  was  brought  by  Geoi^e  O. 
PowCTs  in  the  court  of  common  pleas,  against  the  plain- 
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tiffs  in  error,  to  aet  aside  the  will,  on  the  groimil,  among' 
others,  that  it  was  not  subscribed  by  two  competent, 
disinterested  witnesses.  The  case  was  tned  in  the 
court  of  common  pleaa  in  May,  1884,  and  by  verdict  and 
judgment  of  the  court  the  will  was  set  aside.  The  de- 
fendants appealed,  and  on  Feb.  15,  1887,  the  case  waa 
tried  in  the  circuit  court,  and  it  was  found  by  the  ver- 
dict and  judgment  rendered  therein  that  the  paper  pur- 
porting to  be  the  last  wiD  of  Mary  A.  Powers  was  not 
her  last  will.  During  the  trial  in  the  circuit  court, 
a  written  renunciation  of  all  interest  under  the  will, 
made  and  signed  February  13,  1887,' by  Orris  D.  Vroo- 
man  and  Emma  J.  Vrooman,  the  two  witnesses  to  the 
alleged  verbal  will,  was  filed  in  that  court,  which  re- 
nunciation, on  being  offered  in  evidence,  waa  ruled  out 
by  the  court. 

The  court,  among  other  matto^,  charged  the  jury  as 
follows:  "That,  if  they  should  find  from  the  evidence 
that  one  of  said  witnesses  to  said  will,  Orria  D.  Vroo- 
maD,  was  the  brother  of  the  testatrix,  and  one  of  th? 
residuary  legatees  mentioned  in  said  alleged  will,  and 
that  said  Emma  J.  Vrooman  was  at  the  time  the  wife  of 
the  said  Orris  D.  Vrooman,  the  said  witnesses  to  said 
will  were  not,  within  the  meaning  of  the  statute  of  Ohio, 
competent,  diflinterested  witnesses  to  said  will,  and  be- 
cause of  that  fact  said  will  would  not  be  the  valid 
verbal  will  of  the  said  Mary  A.  Powers." 

It  is  contended  in  behalf  of  the  plaintiffs  in  error 
that  the  circuit  court  erred, — ^first,  in  charging  the  jury 
that  Orris  D.  Vrooman  and  Emma  J.  Vrooman,  under 
the  conditions  above  stated,  would  not  be  competent 
and  disinterested  witnesses,  within  the  meaning  of  the 
statute;  and,  second,  in  refusing  to  allow  the  paper  con- 
taining their  renunciation  of  interest  to  be  put  in  evi- 
dence. 

1.  It  is  provided  by  section  5991  of  the  Kevised  Stat- 
utes that  "  a  verbal  wUl,  made  in  the  last  sickness,  shall 
he  valid  in  respect  to  personal  property,  if  reduced  to 
writing,  and  subscribed  by  two  competent,  disinter- 
ested witnesses,  within  ten  days  after  the  speaking  of 
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the  testamentary  words,  and  if  it  be  proved  by  said 
witnesses  that  the  testator  was  of  soond  mind  and  mem- 
ory, and  not  under  any  restraint,  and  called  upon  some 
person  presait  at  the  time  the  testamentary  words  were 
spoken  to  bear  testimony  to  said  disposition  as  his  will." 
The  statute  requires  that  both  the  witnesses  shall  be 
competent  and  disinterested,  and  not  one  only.  In  our 
judgment,  Orris  D.  Vrooman  did  not  meet  the  require- 
ment of  the  statute  as  to  competency  and  disinterested- 
ness. He  bad  a  sufficiently  immediate,  beneficial  in- 
terest in  the  will  to  disqualify  him  from  becoming  a 
subscribing  witness  thereto.  The  alleged  will  provided 
that  a  certain  sum  of  money  in  the  hands  of  her  brother, 
Orris  D.  Vrooman,  belonging  to  the  testatrix,  if  not 
used  for  her  sickness  and  incidental  expenses,  shouJd 
be  placed  where  her  son  could  have  it  on  arriving  at  the 
age  of  21  years;  and  that,  if  he  died  before  the  age  of 
21  years,  the  money  should  go  to  her  brothers;  and  that, 
whatever  funds  were  to  come  from  her  mother's  estate 
were  to  go  In  the  same  manner.  One  of  the  witnesses, 
therefore,  being  incompetent  and  disqualified  by  reason 
of  interest,  there  was  not  a  compliance  with  the  statu- 
tory requirement  that  the  (iro  u-Unesses  to  the  verbal 
will  should  be  competent  and  disinterested,  and  the  will, 
in  consequence,  cannot  be  held  to  be  valid.  "We  find  no 
«rror  in  the  charge  of  the  court. 

It  is  urged,  however,  that  if  there  was  a  disqualifica- 
tion of  interest  in  one  or  both  of  the  witnesses,  it  was 
removed  by  the  operation  of  section  5925  of  the  Revised 
Statutes,  which  provides  that,  "if  a  devise  or  bequest 
is  given  to  a  person  who  is  a  witness  to  the  will,  and 
the  will  cannot  otherwise  be  proved  than  by  the  tes- 
timony of  such  witness,  the  devise  or  bequest  shall  be 
void,  and  the  witness  shall  be  competent  to  give  testi- 
mony of  the  execution  of  the  will,  in  like  manner  as 
If  such  devise  or  bequest  had  not  been  made."  This 
section,  when  considered  in  connection  with  the  pre- 
ceding sections  of  the  chapter,  including  section  5916, 
is  clearly  applicable  only  to  duly  executed  written  wills. 
Section  5916  requires  that  "every  last  will  and  testa- 
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ment  (except  Duncupative  wills,  hereinafter  proridetf 
for)  shall  be  in  writing,  and  signed  at  the  end  thereof  by 
the  party  making  the  same  "  •  and  shall  be  at- 
tested and  subscribed  in  the  presence  of  such  party  by 
two  or  more  competent  witnesses,"  etc.  The  sections 
immediately  following,  unbracing  section  5925,  are  so 
connected  by  obvious  reference  to  a  will  in  writing 
as  to  preclude  the  idea  of  applying  the  last-mentioned 
section  to  nuncupative  wills,  which,  by  the  statute,  are 
assigned  to  a  separate  and  distinct  class,  and  are  sub- 
ject to  different  requisites  and  conditions.  Section 
5925,  in  providing  that  "  the  witness  shall  be  compe- 
tent to  give  testimony  in  the  execution  of  the  will,"  evi- 
dently refers  to  the  full  legal  formalities  of  a  signa- 
ture by  the  testator,  and  in  attestation  by  competent 
witnesses  who  subscribe  in  the  testator's  presence,  and 
not,  as  in  a  nuncupative  will,  to  the  testator's  speaking- 
testamentary  words  in  his  last  sickness,  which  are  to 
be  reduced  to  writing,  and  subscribed  by  competent  dis- 
interested witnesses,  within  ten  days  after  the  words 
are  spoken. 

2.  The  renouncement  and  release  by  Orris  D.  Vroo- 
man  of  all  right  and  interest  was  not  filed  until  more 
than  five  years  after  the  verbal  will  is  alleged  to  have 
been  made.  Such  a  release  did  not  remove  his  dis- 
qualifications as  a  witness.  The  statute  contemplates 
the  verbal  will  as  made  in  the  last  sickness.  Within 
ten  days  after  the  speaking  of  the  testamentary  words, 
the  will  must  be  reduced  to  writing,  and  subscribed  by 
two  ■witnesses,  who  are  then  competent  and  disinter- 
ested. The  rule,  it  is  said,  which  reason  should  now 
pronounce  the  universal  one,  is  that  the  competency  of 
witnesses,  like  that  of  the  testator,  is  tested  by  one  sta- 
tus at  the  time  when  the  will  was  executed.  Schouler, 
Wills,  §  351.  In  Patten  v.  Tollman,  27  Me.  27,  the  court 
say:  "The  competency  of  an  attesting  witness  is  not 
to  be  determined  upon  the  state  of  facts  existing  at 
the  time  when  the  vrill  is  presented  for  probate,  but 
upon  those  existing  at  the  time  of  the  attestation."  In 
Morton  V.  Ingram,  11  Ired.  368,  it  was  hdd  that  a  person 
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named  as  executor  ia  not  competent  as  an  attesting  wit- 
ness to  a  will  of  personaltj,  and  that  his  subsequent 
renunciation  and  release  will  not  make  him  so,  and  that 
he  must  be  disinterested  at  the  time  of  attestation.  In 
Suse  T.  McConnell,  2  Jones  (N.  C.)  455,  the  court  remark: 
"  It  is  well  settled  law  that  an  attesting  witness  to  a 
will  must  be  competent  at  the  time  of  attestation,  and 
that  no  subsequent  release,  where  the  objection  is  one 
of  interest,  can  restore  competency." 

In  Workman  v.  Dominick,  3  Strob.  589,  it  was  held 
that  "credible"  means  competrait,  and  the  competwicy; 
of  the  witness  must  be  referred  to  the  time  of  attesta- 
tion. Frost,  J.,  said:  "This  point  is  settled.  It  is 
aflBimed  by  all  the  elementary  writers.  •  *  "  If  the 
witnesses  do  not  possess  at  the  time  of  the  execuHon 
of  the  will,  the  quality  required,  it  cannot  aftCTwards 
be  supplied.  If  any  of  them  be  not  then  credible,  by  rea- 
son of  a  benefit  he  may  take  by  the  instmment,  he  can- 
not be  made  credible  by  a  future  release.  •  •  •  The 
will  would  be  absolutely  in  the  power  of  the  witness. 
If  he  consents  to  release,  the  will  is  established;  if  he 
refuses,  the  will  is  annulled.  It  is  in  his  power  to  set 
np  the  estate  to  auction  between  the  legatees  and  next 
of  kin,  and  sell  it  to  the  highest  bidder;  and  thus  being 
first  bribed  by  an  interest  in  the  will  to  make  it,  he  is 
open  to  another  bribe  to  vacate  it." 

See  Stetcart  v.  Harrimatt,  56  N.  H.  25;  Hatoes  v.  Hvm- 
phrey,  9  Pick.  350;  Biggins  v.  CarlUm,  38  Md.  115;  Pease 
V.  Allis,  110  Mass.  157;  AUison  v.  Allmm,  4  Hawks,  141; 
Tucker  v.  TucTxr,  5  Ired.  161;  Oreenl.  Ex.  §691.  The 
rule  laid  down  in  the  above  citations  acquires  addition- 
al force  and  significance  when  applied  to  the  attesta- 
tion and  establishment  of  verbal  wills.  The  rule,  it 
ia  true,  in  its  application  to  wills  in  writing,  is  con- 
trolled by  section  5925  of  the  Revised  Statutes,  but 
that  section  as  we  have  before  observed,  is  mi  applic- 
able to  nuncupative  wills. 

Judgment  affirmed. 

See,  also,  Carroll  v.  Bonham,  5  Am.  Prob.  Rep.  889,  and  the  note.    - 
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State  ex  rel.  Sanderson  vs.  Mann,  Cotjntt  JtJDaB. 

(76  VnacsoaOn,  469.) 

Taxation  of  estates — Constttctional  law. 

Iawb  "WiB.  1880.  c  176.  requiring  Uie  paymoit  of  a,  peroeatage  on  all 
eetatefl  of  deoed^its  of  mora  tlian  $3,000  tn  coimtles  of  over  ISO.OOO 
Inli&Utanta  to  tbe  county  treasurer,  for  tbe  use  of  t&e  countf,  aa  a 
condition  precedent  to  tlielr  settlement  In  probate  proceedings  levies 
a  tax,  and  Is  void  under  Const.  WTa.  art  4,  If  31,  32,  providing  that 
taxes  must  be  assessed  and  collected  bj  laws  "  uniform  In  tlielr  op»- 
Tstlon  throngbont  tlie  state,"  and  "  not  hy  special  or  private  lawa." 
TaTI-OB,  J.,  dlssraitlug.  Such  tax  cannot  be  upheld  ss  a  tax  on 
"*  etvU  suits,"  under  Const  Wis.  art.  7,  i  18.  providing  that  "  the 
l^gUlatnre  shall  Impose  a  tax  on  all  dvU  suite  •  •  •  whldi  shall 
MiBsUtute  a  fund  to  be  applied  towards  the  payment  of  the  salary 
«f  foAges,"  slmoe  the  tax  must  be  paid  to  tlte  comity  treasurer,  for 
the  use  of  the  oounty.  The  settlement  of  estates  In  the  probata 
■oourf  ia  not  a  "  ctvll  suit "  within  the  meaning  of  the  constitution. 

Appeal  from  Circuit  Court  for  Milwaukee  County. 
Ifoveniber  26,  1889,  the  relator  filed  his  petition  in  the 
circuit  court,  for  Milwaukee  county,  stating,  in  effect, 
that  May  20,  1889,  Edward  Sanderson,  then  a  resident 
of  said  county,  died  intestate,  leaving  him  Burviving  a 
■widow  and  four  children,  Including,  the  said  relator, 
liis  heirs-at-law;  that  said  intestate  was  the  owner,  at 
the  time  of  his  death,  of  real  estate  in  said  county  of 
the  value  of  $122,900  and  of  real  estate  situate  else- 
where of  the  value  of  $2,050  and  of  personal  property 
of  the  value  of  1506,990.08,  amounting  in  the  aggre- 
gate to  J631,949.08;  that  said  deceased  then  owed  eer^ 
tain  sums  of  money  to  various  parties;  that  such  pro- 
ceedings were  had  in  said  county  court  in  probate,  that 
-July  2,  1889,  said  widow  and  said  relator  and  one  Wil- 
liam Sanderson  were  duly  appointed  administrators 
■of  said  estate,  and  thereupon  duly  qualified  as  such, 
and  letters  of  administration  therein  were  thereupon 
■doly  issued  to  them  under  the  seal  of  said  court,  and 
that  they  have  ever  since  been,  and  now  are,  acting 
as  such  administrators;  that  October  2,  1889,  said  ad- 
ministrators duly  make  a' true  inventory  of  all  said  real 
and  personal  property,  and  duly  offered  to  return  the 


D.qitizeabyG00l^lc 


STATE  V.  UANN.  §17 

same  to  said  court,  bat  said  court  declined  to  receive 
the  same;  and  thereafter  the  said  property  was  duly 
appraised  by  the  appraisers  appointed  by  said  county 
court  for  that  purpose,  and  the  appraisal  thereof  was 
of  the  value  stated,  and  said  inventory  was  duly  verified 
by  said  administrators,  and  said  appraisal  duly  certi- 
fied by  such  appraisers,  and  by  said  appraisers  delivered 
to  said  administrators;  that  said  respondent  was,  at 
all  the  times  mentioned,  and  has  been  and  is  the  county 
judge  of  said  county,  duly  qualified  and  acting  as  such; 
that  November  25,  1889,  said  petitioner  caused  said  in- 
ventory and  appraisals  to  be  presented  to  said  county 
court,  to  be  filed  and  approved,  but  said  court,  by  the 
judge  thereof,  then  and  there  refused  to  accept  proof 
of,  or  file  the  same,  unless  and  until  said  administrators 
would  first  pay  to  the  county  treasuror  of  said  county, 
for  the  use  thereof,  the  sum  of  $2,631.95,  according 
to  the  provisions  of  chapter  176,  Laws  1889;  that  no 
objection  was  or  is  made  by  said  county  judge  to  re- 
ceiving and  filing  and  allowing  said  inventory,  except 
the  failure  to  pay  the  said  sum  last  named;  that  said 
administrators  are  by  law  and  their  letters  of  adminis- 
tration required  to  return  said  inventory  into  said  coun- 
ty court,  and  are  ready  and  willing  on  their  part  to 
do  everything  necessary  to  duly  settle  said  estate,  but 
are  imable  to  do  so  by  reason  of  said  refusal  of  said 
court  to  accept,  allow  and  file  said  inventory  and  ap- 
praisal ;  that  said  sum  last  named  is  grossly  exorbitant, 
and  out  of  proportion  for  said  estate,  to  pay  as  com- 
pensation for  the  services  of  the  judge  of  said  court 
or  the  clerks  in  his  office,  in  the  settlement  of  said  es- 
tate; that  such  requirement  by  the  county  judge  to  so 
pay  such  sum  is  based  wholly  on  the  provisions  of  said 
chapter  176,  and  that  said  petitioner  is  advised  and 
believes  that  said  act  is  unconstitutional  and  void,  and 
that  there  is  no  law  requiring  any  payment  whatever, 
that  said  refusal  to  file  and  allow  said  inventory  and 
appraisal  will  work  great  injuiy  to  the  petitioner  and 
the  other  parties  interested  in  said  estate,  and  that 
the  petitioner  has  no  remedy  at  law  or  otherwise,  un- 
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less  the  writ  of  mandamus  isaue  as  herein,  prayed  for, 
wherefore  said  petitioner  prays  that  the  altematiTe  writ 
of  mandamus  may  issue  out  of  and  under  the  seal  of 
said  circuit  court  directing  and  commanding  said  John 
E.  Mann,  county  judge  as  afwesaid,  to  proceed  at  once 
to  accept  proof  and  file  said  iuTentory  and  appraisal, 
and  to  thereafter  proceed  to  the  allowance  of  any  ac- 
count that  may  be  filed  by  said  administrators,  and 
to  the  settlement  of  said  estate  according  to  law,  and 
without  the  payment  of  said  f2,631.95,  or  any  sum 
whatever,  or  that  he  may  show  cause  to  the  contrary 
thereof  before  said  circuit  court,  at  a  time  and  place  to 
be  named  by  said  court;  that 

November  26,  1889,  such  alternative  writ  was  dnly 
issued  by  said  circmt  court,  and  on  the  same  day  served 
on  the  said  John  E  Mann,  as  county  judge,  and  there- 
upon filed  in  said  circuit  conrt  Thereupon,  and  on 
December  3,  1889,  the  district  attorney  of  said  county 
moved  the  circuit  court  to  quash  said  alternative  writ, 
for  the  reason  that  the  relator  herein,  as  appeared  from 
the  relation,  had  not  complied  with  the  provisions  of 
chapter  176,  Laws  1889;  that  upon  the  hearing  of  the 
respective  counsel  upon  said  motion  it  was  ordered  by 
the  said  circuit  court  that  said  motion  to  qnash  be, 
and  the  same  was  thereby,  sustained.  From  the  order 
so  made  the  relator  appalls. 

Van  Dyke  &  Van  Dyke,  for  the  relator. 

John  Toohey,  for  respondent 

Gassodat,  J.,  The  Hon.  Edward  Sanderson,  residing 
at  Milwaukee,  died  intestate  May  20, 1889,  leaving  an  es- 
tate valued  at  1631,949.08,  consisting  mostly  of  personal 
property.  Ch.  176,  Laws  1889,  went  into  effect  a  short 
time  prior  to  his  death,  and  applied  to  the  administra- 
tion of  estates  in  any  county  having:  a  population  of  over 
150,000,  except  that  estates  of  $3,000  or  less  are  exempt 
from  its  provisions.  Of  course,  Milwaukee  county  is  the 
only  county  in  the  state  to  which  the  act  is  applicable.  By 
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the  terms  of  tbat  act  the  administrators  of  the  estate 
in  question  are  required  to  *'  pay  to  the  county  treasurer 
of  such  county,  for  the  use  thereof,  a  sum  equal  to  one- 
half  of  one  per  c«it."  on  f500,000  of  the  appraised 
Talne  of  such  estate,  and  one-tenth  of  one  per  cent  of 
such  value  on  the  balance  of  said  estate;  that  is  to  say, 
92,631.95  in  all.  The  act  expressly  requires  that  such 
sum  shall  be  paid  at  the  time  of  the  retam  and  ap- 
proval of  the  taventory,  and  that  no  account  of  any 
executor  or  administrator  shall  be  allowed  without 
proof  of  such  payment,  and  that  the  same  shall  consti- 
tute a  part  of  the  expense  of  administration.  The  only 
deduction  from  the  gross  valuation  of  snch  estate,  pro- 
vided for  in  the  act,  is  the  amount  of  existing  specific 
liens.  The  act  expressly  repeals  all  acts  and  parts  of  acts 
iBConsistent  therewith.  In  obedience  to  that  act  the 
county  judge  refused  to  accept,  approve,  or  file  the  in- 
ventoiy  and  appraisal  of  said  estate  unless  and  until 
said  administrators  shall  first  pay  to  the  county  treas- 
urer, for  the  use  of  said  county,  said  sum  of  |2,631.95. 
The  relator  denies  the  validity  of  tbat  act,  and  has 
instituted  this  suit  to  compel  the  county  judge  to  pro- 
ceed with  the  settlement  of  said  estate  without  the 
payment  of  the  sum  so  exacted  as  a  condition  precedent. 
1.  It  is  claimed  by  the  learned  district  attorney,  that 
the  exaction  in  question  is  essentially  a  probate  fee^ 
or  in  lien  of  such  a  fee.  The  title  of  the  act  asserts 
that  it  is  "  in  lieu  of  fees  in  all  counties  "  of  the  popu- 
lation named.  The  repealing  clause  of  the  act,  in  addi- 
tion to  what  is  stated  above,  purports  to  repeal  "all 
that  part  of  section  2483,  Kev.  St.  1878,  which  provides 
for  the  payment  of  fees  to  the  county  treasurer  ia  set- 
tlement of  estates  or  guardianship,"  The  so-called  fees 
provided  for  in  that  section  ranged  from  twenty  to 
seventy-five  dollars,  according  to  the  valuation  of  the 
estate,  and  were  payable  to  the  county  treasurer,  for 
the  use  of  the  county,  and  applied  soldy  to  Milwaukee 
county.  Such  chaise  was  first  authorized  by  section 
4,  c.  121,  Laws  1868,  but  was  expressly  repealed  by 
chapter  40,  laws  1872.     It  was  first  applied  to  Milwau- 
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kee  county  by  section  4,  c.  98,  Laws  1877,  and  then  so 
incorporated  into  section  2483,  Kev-  St.,  and  then  con- 
tinued by  chapter  262,  lawa  1880.  Such  charges  have 
been  treated  by  the  legislature  as  somethit^  different 
ftH>m  probate  fees.  Thus  chapter  121,  Laws  1868,  first 
authorizing  such  charges,  expressly  prohibited  the  sev- 
eral county  judges  "from  taking  or  receiving,  either 
directly  or  indirectly,  any  fees  whatever  for  their  offi- 
cial services  in  the  administration  of  the  estates  of 
deceased  pCTSons,"  and  provided  for  paying  such  judges 
a  salary.  These  provisions  were  incorporated  into  sec- 
tions 2454,  2455,  R  S.  Ch.  183,  Laws  of  1880,  and  ex- 
pressly prohibited  both  th«  county  judge  of  Milwaukee 
county  and  hia  assistant  register  of  probate  from  re- 
ceiving any  fees  of  office  or  other  compensation  than 
his  salaiy. 

A  probate  fee  is  manifestly  a  reward  or  compensation 
to  a  county  judge  or  judge  or  register  of  probate  for  ser- 
vices rendered  or  to  be  rendered.  Obviously,  no  such 
fee  was  required  by  law  in  Milwaukee  county  at  the 
time  of  the  passage  of  chapter  176,  Laws  1889,  except 
for  cCTtified  copies  of  records  and  papers,  as  prescribed 
by  sec.  2483,  B.  S.  The  same  was  true  respecting  other 
counties  in  the  state.  The  payment  required  by  that 
act,  thrarefore,  could  not  Iiave  been  "in  lieu  of  fees" 
of  such  judges  or  register,  as  might  be  inferred  from 
the  title  of  the  act.  On  the  contrary,  it  was  manifest- 
ly in  lieu  of  the  chai^  or  exaction  of  from  twenty  to 
seventy-five  dollars,  according  to  the  valuation  of  the 
estate,  thus  required  to  be  paid  in  Milwaukee  county. 
This  is  made  plain  by  the  act  itself,  which  requires 
such  payment  to  be  made  "to  the  county  treasurer 
of  such  county,  for  the  nse  thereof."  The  law  nowhere 
prescribes  the  object  or  use  to  which  the  money  so  paid 
is  to  be  applied.  There  seems  to  be  nothing  to  pre- 
vent its  being  expended  for  any  legitimate  county  pur- 
poses or  public  improvements.  Besides  the  amount  of 
this  exaction  is  in  no  way  dependent  upon  the  amount 
or  value  of  such  services  of  the  judge  or  register  of  pro- 
bate, but  depends  entirely  upon  such  valuation  or  ap- 
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praisal  of  the  estate.  Some  small  estates  may  be  so 
complicated  ae  to  require  very  much  more  services  from 
ench  judge  or  register  than  many  large  estates.  Com- 
pensation for  services  must  necessarily  be  graduated 
by  the  amount,  quality,  and  character  of  the  services; 
but  here  the  amount  exacted  bears  no  relation  to  such 
services,  and  may  be  used  for  entirely  other  purposes. 
In  fact  the  amount  exacted  in  the  case  before  us,  if 
regarded  as  a  f)robate  fee  for  services  rendered  or  to 
be  rendered  in  the  case,  is  so  large  as  to  shock  the 
good  sense  of  everybody. 

We  must  hold  that  the  exaction  in  question  is  not 
a  probate  fee,  nor  in  lieu  ,of,  nor  equivalent  to,  a  probate 
fee.  It  is  nothing  less  than  a  charge  imposed  by  the 
l^islature  as  a  condition  precedent  to  allowing  the 
county  court  to  proceed  with  the  administration  of  this 
estate..  Such  charge  is  necessarily  a  burden  so  imposed 
upon  such  adtoinistrators  or  such  estate,  or  both,  to 
raise  money  for  public  purposes.  This  brings  it  with- 
in a  well-recognized  definition  of  a  tax.  Blackw.  Tax 
Titles,  §10;  Cooley,  Tax^i,  1.  Even  where,  under  the 
I)olice  power,  licenses  are  exacted  as  a  condition  pre- 
cedent for  the  doing  of  a  certain  kind  of  business  other- 
wise lawful,  for  the  purpose  of  raising  revenue,  it  is 
essaitially  a  tax.  Cooley,  Tax'n,  572,  597;  Tied  Lim. 
P.  P.  278-289.  "  The  granting  of  a  licMise,  therefor^" 
said  Chase,  C.  J.,  speaking  for  the  court,  "must  be 
regarded  as  nothing  more  than  a  mere  form  of  impos- 
ing a  tax."  License  Tax  Cases,  5  Wall.  471.  Tn  that 
case  it  was  held  that  "the  requirement  of  payment 
for  such  licenses  is  only  a  mode  of  imposing  taxes  on 
the  licensed  business,  and  the  prohibition,  under  penal- 
ties, against  carrying  on  the  business  without  license 
is  only  a  mode  of  enforcing  the  payment  of  such  taxes" 
It  is  very  obvious  that  the  chaise  imposed  by  the  act 
in  question,  is  essentially  a  tax. 

2.  This  brings  us  to  the  question  whether  the  valid- 
ity of  that  act  can  be  maintained  on  the  theory  that 
sacli  exaction  is  a  tax.  The  constitution  provides  that 
"the  legiedature  shall  impose  a  tax  on  all  eiril  miitx 
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commenced  or  prosecuted  in  the  municipal,  inferior,  or 
circait  courts,  whicli  shall  constitute  a  fund  to  be  ap- 
plied towards  the  payment  of  the  salary  of  judges." 
There  are  several  reasons  why  the  tai  in  question  can- 
not  be  maintained  under  this  section.  The  fund  there- 
by raised  is  not  restricted  to  the  payment  of  the  salary 
of  judges.  County  courts  must  undoubtedly  be  re- 
garded as  inferior  courts  within  the  meaning  of  the 
section,  for  another  section  of  the  constitution  empow- 
ered the  legislature  "to  abolish  the  office  of  judge  of 
probate  in  any  county,  and  to  confer  probate  powers 
upon  such  inferior  courts  as  may  be  established  in  said 
county."  Sec.  14,  art  VII.  But  section  18  of  that  ar- 
ticle, aboTe  quoted,  requires  such  tax  to  be  imposed 
"on  all  civil  suits  commenced  or  prosecuted"  in  any 
and  all  of  the  courts  in  the  state  named  in  the  section. 
Such  a  tax  has  been  imposed  by  general  statutes  from 
the  beginning.  Section  2632,  B.  S.  The  act  in  ques- 
tion applies  only  to  Milwaukee  county.  But  another 
and  a  conclusive  reason  why  the  tax  here  imposed  can- 
not be  justified  under  the  section  of  the  constitution 
quoted  is  that  the  settlement  of  estates  in  conrta  hav- 
ing probate  jurisdiction  is  essentially  proceedings  in 
rem^  and  not  "  civil  suits  commenced  and  prosecuted " 
within  the  meaning  of  the  constitution.  It  is  upon  this 
theory  that  the  federal  courts  have  uniformly  dis- 
claimed jurisdiction  in  probate  matters;  since  such 
jurisdiction  is  not  conferred  by  the  words:  "The  ju- 
dicial power  shall  extend  to  aU  cases  in  law  and  equity 
arising,"  etc.  Sec.  2,  art.  3,  Const  U.  S.  If,  then,  the 
legislature  had  the  power  to  impose  the  tax  in  question, 
it  was  by  virtue  ot  its  general  taxing  power,  and  not 
under  the  special  grant  of  power  conferred  by  the  sec- 
tion quoted. 

3.  The  general  powers  of  taxation  reserved  to  and 
possessed  by  the  state  are  expressly  limited  in  the  modes 
of  their  exercise.  The  constitution  expressly  declares 
that  "  the  rule  of  taxation  shall  be  uniform,  and  taxes 
shall  be  levied  upon  such  property  as  the  l^islature 
shall  prescribe."    Sec.  1,  art.  VIII:    .Under  this  section 
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the  legislature  undoubtedly  hare  the  power  to  prescribe 
the  property  to  be  taxed,  and  the  rule  by  which  it 
muBt  be  taxed,  subject,  however,  to  the  limitation  that 
Buch  mle  must  be  uniform.  Wis.  CetU.  R.  Co.  v.  Taylor 
Co.,  52  Wis.  37,  8  N.  "W.  Rep.  833.  Counsel  seem  to 
think  titat  the  rulings  in  that  case  justified  an  arbitrary 
classification  of  inclusion  and  exclusion,  even  where 
there  are  no  rational  grounds  for  distinction  in  the 
character,  use,  productiveness  or  circumstances  of  the 
property  or  subjects  taxed.  A  thorough  acquaintance 
"With  that  case,  however,  will  not  justiN  such  conclu- 
sion. In  that  case  the  lands  exempted  had  been  granted 
by  the  United  States  to  the  state,  and  by  it  held  in 
trust  for  the  purpose  of  building  the  proposed  line  of 
railroad  belonging  to  the  plaintiff,  and  hence  were  not 
subject  to  taxation,  even  in  the  place  limits,  except  as 
fast  as  th^  were  actually  earned  by  the  construction 
of  the  road,  nor  then  untU  certified  by  the  state  authori- 
ties. But  none  of  such  lands  as  were  situated  in  the 
indemnity  limitfl,  even  though  so  earned  and  so  certi- 
fied to,  became  taxable  until  actually  selected,  and  sucb 
selections  actually  approved  by  the  secretary  of  the 
interior.  State,  ex  ret.  Belle  v.  Harshaw,  ante,  308.  It 
was  only  lands  granted  for  such  a  purpose,  and  acqaired 
in  that  way,  and  in  furtherance  of  the  object  of  sucb 
grant,  and  in  the  execution  of  such  trust,  that  it  was 
held,  in  the  case  referred  to,  might  be  exempted  from 
taxation  for  a  term  of  years,  and  afterwards  such 
exemption  extended.  Since  the  case  of  Tfw.  Cent.  R.  Co. 
T.  Taylor  Co.,  supra,  numerous  decisions  have  been  made 
by  courts  of  high  authority,  sanctioning  the  reason- 
able classifications  of  property  for  the  purposes  of  taxa- 
tion, and  holding  that  the  same  were  not  in  violation 
of  the  mle  of  uniformity.  Among  such  cases  are  the 
following:  Kentucky  R.  Tax  Cases,  115  U.  S.  322;  Gib- 
bons T.  District  of  Columbia,  116  XJ.  8.  404;  Davenport 
Bank  v.  Davenport  Board,  133  TJ.  S.  83.  Banger's  Ap- 
peal, 109  Pa.  St.  79;  Lehigh  &  R.  Co.  v.  dmm.  18  Atl. 
Eep.  (Pa.)  410;  State  v.  TJjiderground  Cable  Co.,  18  Atl. 
Rep.  (N.  J.)  581;  State  v.  Richards,  18  Atl.  Rep.  (N.  J.) 
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582;  State  Board  v.  Cent.  R.  Co.,  48  N.  J.  Law,  146; 
Peojtle  ex  rel.  Iron  8.  M.  Co.  v.  Henderson,  12  Cols.  369; 
St.  Louis  V.  Freivogd,  95  Mo.  533,  8  S.  W.  Kep.  715. 

It  is  claimed  that  the  exaction  in  question  is  nothing 
more  than  a  succession  tax,  and  as  sach,  constitutes  a 
distinct  class,  and  hence  is  not  in  Tiolation  of  the  rule 
of  uniformily  mentioned.  Such  a  tax  la  essentially  a  tax 
upon  the  transmission  of  estates  by  devise,  bequest,  or  de- 
scent, and  not,  property  speaking,  a  tax  upon  the  property 
eonstituting  the  estate  before  the  same  is  thus  trans- 
mitted. The  view  we  have  taken  of  this  case  renders  it  un- 
necessary to  determine  whether  such  a  tax  may  lawfully 
be  imposed  under  our  constitution.  Upon  the  death 
of  any  person,  hia  property,  not  exempt,  at  once  be- 
comes chargeable  with  the  payment  of  all  his  debts, 
whether  he  dies  testate  or  intestate.  Union  Nat.  Bank 
V.  Hicks,  67  Wis.  191,  30  N.  W.  Rep.  234.  Of  course, 
the  rights  of  heirs,  devisees,  and  legatees,  in  a  certain 
sense,  become  vested  at  the  death  of  such  testate  or 
intestate.  The  administration  of  estates  is  to  preserve 
the  same  until  the  claims  of  creditors  are  ascertained 
and  provided  for,  when  the  residue  may  be  effectually 
transmitted  to  the  respective  parties  entitled.  A  suc- 
cession tax  would  necessarily  be  imposed  upon  the  re> 
spective  parties  thus  succeeding  to  such  residue.  Com- 
monKealWs  Appeal,  127  Pa.  8t  438,  17  Atl.  Kep.  1094; 
Mason  v,  Sargent,  104  U.  8.  689.  But  the  tax  in  ques- 
tion is  not  upon  such  succession,  but  upon  the  whole 
estate  at  its  appraised  valuation,  regardless  of  whether 
it  is  solvent  or  insolvent.  In  case  ot  an  insolvent  es- 
tate nothing  would  be  left  after  the  payment  of  debts 
for  transmission,  and  in  most  estates  thCTe  is  likely 
to  be  sufficient  debta  to  reduce  the  amount  of  such 
transmission  far  below  the  amount  of  such  valuation. 
Besides,  the  amount  of  such  tax  is  graduated  l^  the 
amount  of  such  appraisal,  and  is  to  be  paid  by  the  ex- 
ecutors or  administrators  before  or  at  the  time  of  filing 
such  appraisal,  notwithstanding  they  may  only  be  in- 
terested as  such  officials,  and  never  succeed  to  any  of 
such  estate.    Manifestly  the  burden  imposed  is  not  a 
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fluecesBion  tax,  but  a  tax  upon  the  wliole  estate,  regard- 
less of  whether  it  is  solrent  or  insolvent, 

4,  Can  it  be  sustained  as  a  tax  upon  the  estate?  A 
short  time  prior  to  Mr.  Sanderson's  death  his  property 
was  assessed  under  the  general  statutes  as  of  the  1st 
day  of  May,  1889.  Section  1033,  S.  &  B,  Ann.  St  If 
the  exaction  in  question  is  to  be  maintained,  then  his 
estate  was  subject  to  double  taxation  for  the  year 
1889,  and  each  tax  was  imposed  by  a  different  rule. 
Besides,  the  act  in  question  exempted  from  such  taxa- 
tion all  such  estates  as  did  not  exceed  |3,000  in  value. 
Were  we  to  assume  that  the  act,  as  applying  to  Mil- 
waukee county  alone,  could  otherwise  be  maintained, 
yet  it  would  be  a  serious  question  whether  it  could  be 
sustained  as  a  uniform  rule  of  taxation  under  the  clause 
of  the  constitution  quoted.  That  question  will  not 
here  be  determined. 

5.  As  indicated,  the  act  in  question  imposes  a  tax 
for  general  purposes,  and  applies  only  to  Milwaukee 
comity.  As  thus  limited  can  it  be  sustained?  A  sim- 
ilar question  was  presented  in  Murphy  v.  Hall,  68  Wis. 
212,  31  N.  W.  Rep.  754,  but  was  passed  over  with  the 
remark  that  "  the  gravity  of  such  a  question  suggests 
the  propriety  of  reserving  its  determination  until  im- 
perative duty  requires."  It  was  thus  mentioned  for 
the  very  purpose  of  calling  attention  to  the  mischief 
which  might  result  from  that  class  of  legislation.  Ob- 
vioiisly,  If  the  action  can  be  sustained  as  to  any  county 
having  a  population  exceeding  150,000,  then  an  act 
might  be  sustained  as  to  any  counties  having  a  popu- 
lation of  11,000  or  less,  or  any  comities  having  be- 
tween 1,000  and  2,000  population,  and  so  on,  for  each 
additional  1,000.  Thus  we  might  have  nearly  as  many 
systems  of  taxation  as  we  have  counties  in  the  state. 
The  mischief  thus  indicated  had  been  fully  demon- 
strated more  than  20  years  ago.  The  amendment  of 
1871  to  article  IV  of  the  constitution,  among  other 
things,  provides:  "Sec.  31.  The  legislature  is  iyrokih~ 
ited  trom  enacting  any  special  or  private  laws.  •  •  • 
6th.    For  assessment  or  collection  of  ta^Sf  or  for  ex- 
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tending  the  time  for  the  collection  thereof.    •    *    • 

Sec.  32.  The  legislature  shall  provide  general  laws  for 
the  transaction  of  any  business  that  ma;  be  prohibited 
by  secton  31  of  this  article,  and  all  such  laics  shoR  be 
vniform  in  their  operation  throughout  the  state."  These 
pTovisions,  in  effect,  declare  that  the  l^islature  is  pro- 
hibited from  enacting  any  special  or  private  laws  for 
the  assessment  or  collection  of  taxes,  or  for  ezt^id- 
ing  the  time  for  the  collection  thereof,  in  Milwaukee 
county,  or  any  limited  nmnber  of  countjes  in  the  state, 
leas  than  the  whole,  bnt  the  l^pslature  shall  provide 
general  laws  for  such  assesnuent  and  collection,  "  and 
all  such  latcs  shall  be  uniform  in  their  operation  through- 
out th€  state."  Manifestly  the  act  for  the  imposition 
and  coUection  of  the  tax  in  question  is  not  uniform 
in  its  operation  throughout  the  state,  but,  in  direct 
violation  of  these  provisions  of  the  constitution,  is  not 
only  limited  in  its  operation  to  Milwaukee  county,  but 
is  further  limited  to  a  certain  class  of  estates  in  that 
county.  For  these  obvious  reasons  we  must  hold  that 
the  act  in  question  is  uncoufltitutional  and  void.  We 
are  pleased  to  note  that  two  courts  of  high  authority 
have  each  recently  come  to  the  same  conclusion  in  re- 
spect to  a  similar  enactment.  State  ex  rd.  Davidmn  v. 
<Jorman,  40  Minn.  232,  41  N.  W.  Rep.  948;  In  re  Ruan 
St.  CPa.)  19  Atl.  Rep.  219. 

6.  The  Minnesota  case  cited  also  holds  that  such 
act  is  in  violation  of  a  provision  of  their  constitotioQ, 
similar  to  ours,  which  declares  that  "every  person 
•  "  "  ought  to  obtain  justice  freely  and  without 
being  obliged  to  purchase  it,  completely  and  without 
■denial,  promptly  and  without  delay,  conformably  to  the 
laws."  Sec.  9,  art.  1.  The  act  in  question  purports 
to  close  the  door  of  the  county  court  against  these  ad- 
ministrators and  this  estate,  imless  they  first  advance 
and  pay  the  amount  exacted.  This  looks  very  much 
like  purchasing  the  privilege  of  going  into  the  county 
court  for  the  settlement  of  this  estate;  but  it  is  unneces- 
sary here  to  determine  the  question. 

By  the  Court. — ^The  order  and  judgment  of  the  cir- 
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cuit  court  is  reversed,  and  the  cause  is  remanded  with 
direction  to  rraider  judgment  for  the  relator,  awarding 
a  peremptory  writ  of  mandamus,  as  prayed  in  the  peti- 
tion. 
Taylor,  J.  disBents. 


BOST3L  V8.  MORA.T. 
{19  Qpegon,  ISl.) 

ADMnns-mATOKS'  ACCOUNra — ^Allowance — Appeal. 

It  is  the-  dutf  of  ever7  executor  or  admlnlBbator,  Trltbin  six  mntiHia  af- 
ter notice  of  bis  appointment,  a^  ever?  six  montbs  thereafter  un- 
til the  estate  is  settled,  to  Ble  a  aemi-annual  account;  and  the 
count7  court  must,  at  the  first  term  aftci'  any  such  account  Is  filed, 
ascertain  and  determine  If  tlie  estate  be  sufficient  to  BaUsfr  the 
olaims  presented  and  allowed  wlitiln  the  first  six  uuHiths,  or  any 
succeeding  six  months  thereafter,  after  paying  the  funeral  charges 
and  expenses  of  administration,  and,  if  so,  It  shall  so  order  and  di- 
rect; but,  if  the  estate  be  Insufflcdeat  for  that  purpose,  It  shall  ascer- 
tain what  per  centum  It  Is  sufficient  to  saUsCr.  and  direct  according- 
ly. By  paying  claims  in  advance  of  an  order  by  the  court,  an  ex- 
ecutor or  admlnlstmtor  takes  the  risk  of  securing  the  approval  of 
his  acts  by  the  court  when  hla  accounts  and  vouchers  shall  be  pre- 
sented. If  the  final  account  of  an  executor  or  administrator  be  dis- 
approved by  the  court,  he  may  either  appeal  from  the  decree  dis- 
allowing the  same,  or  file  another  account,  which  shall  meet  the 
objecttons  of  tiie  court  A  decree  for  the  payment  of  money  in 
probate  proceedings  cannot  be  enforced  as  for  a  contempt  The 
proper  process  Is  an  execution. 

Appeal  from  Jackson  county;  L.  R.  Webster, 
Judge.  This  controversy  has  arisen  in  the  course  of 
the  settlement  of  the  estate  of  Julius  Baspot,  deceased. 
The  defendant,  Baphad  Morat,  is  the  executor  of  the 
last  will  of  said  deceased,  and  the  plaintiff  is  endeavor- 
ing to  secure  the  payment  of  a  claim  in  the  form  of  a 
judgment  which  he  obtained  before  justice  of  the  peace 
in  Jackson  county  against  said  Julias  Baspot  in  his 
lifetime.    The  cause  was  transferred  from  the  county 
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court  of  Jackson  county  to  the  circuit  court  of  that 
county,  for  the  reason  that  the  newly-elected  judge  of 
that  county  was  directly  interested  as  counsel  for  one 
of  the  litigants. 

Raspot  died  on  the  7th  of  March,  1884.  On  the  23rd 
day  of  August,  1884,  the  will  was  duly  proven  and  ad- 
mitted to  probate,  and  the  defendant  qualified  as  exec-' 
utor,  and  entered  upon  the  duties  of  his  trust.  The 
iuTentory  was  not  filed  until  the  23rd  day  of  October, 
1884,  by  which  it  appears  the  appraised  value  of  the 
property  of  the  estate  was  1223.92.  On  the  4th  of 
March,  1885,  the  executor  filed  a  final  account  On 
March  21,  1886,  he  filed  another  final  account ;  and  on 
the  5th  day  of  July,  1887,  he  made  "a  full  and  final 
statement  of  his  proceedings." 

To  each  of  these  accounts  the  respondent  filed  objec- 
tions, and  said  accounts  were  disallowed  by  the  court; 
but  each  account  showed  disbursements  enoogh  to  ab- 
sorb the  estate,  if  the  claims  paid  were  snch  as  the 
executor  had  the  right  to  pay  in  the  order  in  which 
th^  were  paid. 

On  the  7th  day  of  September  the  court  made  an 
order  adjudging  that  the  executor  pay  Bostel's  claim 
forthwith,  or  that  he  show  cause  at  the  next  term 
of  court  why  he  failed  or  refused  to  pay  it.  On  the 
5th  day  of  October,  1886,  the  executor  served  and  filed 
a  notice  of  appeal  from  said  order;  but  no  undertak- 
ing on  appeal  was  executed,  and  the  same  was  not 
prosecuted. 

Afterwards,  on  the  2nd  day  of  May,  1887,  C.  B.  Hos- 
tel filed  in  said  court  a  petition  for  a  citation  requir- 
ing the  executor  to  appear  and  show  cause  why  he  did 
not  pay  petitioner's  claim  theretofore  allowed  and  or- 
dered paid.  The  executor,  in  answer  to  this  citation, 
undertook  to  show  cause  by  filing  one  of  his  final  set- 
tlements. 

There  was  a  hearing  on  this  account  on  the  6th  day 
of  July,  1887,  at  which  the  court  refused  to  set  aside 
Its  order  of  September  7,  1886,  and  directed  the  execu- 
tor forthwith  to  comply  with  the  atone. 
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Finally,  ou  the  30th  of  June,  1888,  the  executor  stai 
failing  to  comply  with  said  order  by  paying  Rostel's 
claim,  the  court  awarded  a  warrant  for  his  arrest,  and 
coromitted  him  to  the  jail  of  Jackson  county,  to  be 
"  there  kept  in  close  confinement  and  custody,  until  he 
submits,  and  obeys  the  orda^  of  this  court." 

It  was  admitted  on  the  argument,  though  it  does 
not  appear  from  this  record,  that  Morat  was  aftraTvards 
discharged  from  said  confinement,  by  the  circuit  judge 
of  the  first  district,  on  habeas  corpus. 

When  this  cause  reached  the  circuit  court,  it  ap- 
pears to  hare  been  tried  by  the  court  as  to  whether 
the  executor  should  pay  Hostel's  claim,  being  the  same, 
precisely,  which  had  been  previously  tried  and  deter- 
mined by  the  county  court;  and  said  circuit  court  or- 
dered him  to  pay  it  within  15  days.  It  is  from  this 
order  or  judgment  that  this  appeal  is  taken. 

C.  W.  Kahler,  for  appellant 

ff.  K.  Hanna,  for  respondent. 

Stbahan,  J.  The  proceedings  in  this  cause  seem  to 
l>e  so  irregular,  as  well  as  prolix,  that  it  is  difficult  to 
determine  just  what  the  rights  of  the  parties  really  are. 
There  have  been  an  unnecessary  number  of  papers  filed, 
many  of  which  were  copied  into  the  journal  in  the 
county  court,  when  there  was  no  occasion  for  it ; 
and  where  the  record  ought  to  be  full  and  explicit,  it 
is  frequently  wanting  in  particularity. 

The  appellant's  contention  is  that  the  county  court  is 
a  court  of  record.  Art.  VII,  Section  1,  Constitution,  and 
that  whatever  judgment  or  decrees  it  may  enter  ought 
to  be  justified  by  the  record  in  the  particidar  case;  that 
probate  jurisdiction  is  conferred  on  the  court  by  the 
constitution,  Art.  7,  §  12,  and  by  the  Code,  §  895,  and 
the  manner  in  which  it  shall  be  exercised  is  fixed  by 
the  various  provisions  of  the  law  applicable  to  the  par- 
ticular subject;  that  section  1170,  Hill's  Code,  makes 
it  the  duty  of  an  executor  or  administrator,  within  six 
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months  from  the  date  of  the  notice  of  his  appointment,  ' 
and  every  six  months  thereafter  until  the  admiuistra- 
tion  is  completed,  and  he  is  discbai^d  from  his  trost, 
to  render  a  verified  account,  and  file  the  same  with  the 
clerk,  showing  the  enumerated  particulars  in  said  sec- 
tion mmtioned;  and  that  section  1172  makes  it  the 
duty  of  the  court,  at  the  first  term  after  the  filing  of 
the  first  semi-annual  account,  thereafter  to  ascertain 
and  determine  if  the  estate  be  sufficient  to  satisfy  the 
claims  presented  and  allowed  by  the  executor  or  ad- 
ministrator within  the  first  six  months,  or  any  succeed- 
ing six  months  thereafter,  after  paying  the  funeral 
chaises  and  expenses  of  administration,  and,  if  so,  shall 
so  order  and  direct;  but,  if  the  estate  be  insufficient 
for  that  purpose,  it  shall  ascertain  what  per  centum 
of  such  claims  it  is  sufficient  to  satisfy  and  order  and 
direct  accordingly.  These  sections  prescribe  the  duty 
of  the  executor  or  administrator,  and  the  court  as  well. 

The  executor,  in  this  case,  filed  no  semi-annual  ac- 
counts. Each  was  a  final  account.  He  also  took  it 
upon  himself  to  pay  claims  without  any  order  or  di- 
rections from  the  court  whatever;  and,  while  it  is  be- 
lieved that  this  Is  and  has  been  the  usual  ctistom  among' 
executors  and  administrators  in  this  State,  it  is  not 
the  course  prescribed  by  law.  By  paying  claims  in 
advance  of  an  order  by  the  court,  the  executor  or  ad- 
ministrator simply  takes  the  risk  of  securing  the  court's 
approval  of  his  action  when  his  accounts  and  vouchers 
shall  be  presented;  and  this  Morat  failed  to  do.  On 
the  contrary,  the  court  disapproved  of  every  account 
filed  by  him,  and  made  an  order  requiring  him  to  pay 
Roatel's  claim  in  full.  The  executor  published  two  no- 
tices of  the  hearing  of  each  of  his  final  accounts,  one 
of  which  notices  was  given  by  order  of  the  court. 

On  each  of  these  occasions  when  his  accounts  were 
disallowed  by  the  court,  I  think  the  executor  might 
either  have  appealed  from  the  order  of  disallowance, 
or  he  might  have  filed  another  account,  by  way  of 
amendment,  which  would  have  met  the  views  of  the 
court.    He  saw  proper  to  adopt  the  latter  course,  but 
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-  was  unable  to  obtain  the  court's  sanction  to  Mb  pro- 
ceedings, 

HaTing  said  this  much  in  reference  to  the  proceed- 
ings in  the  county  court,  we  come  to  an  examination 
of  the  action  of  the  circuit  court  which  reaolted  ad- 
versely to  the  executor.  Amongst  other  things  the  cir- 
cuit court  found  that  the  said  executor  was  chai^eable, 
on  account  of  the  assets  of  said  estate  which  came  into 
his  hands,  with  the  sum  of  1109.83,  which  is  properly 
applicable  to  the  payment  of  said  claim,  and  should 
be  applied  in  pursuance  of  the  judgment  of  the  county 
court  heretofore  rendered  and  entered  in  this  behalf. 
Whether  this  finding  is  correct,  it  is  impossible  for  us 
to  determine  in  the  present  state  of  this  record.  Its 
correctness  depends  altogether  on  whetha*  or  not  the 
defendant  was  properfy  charged  by  the  court  with  the 
par  Talue  of  the  bank-stock,  or  the  amount  for  which  he 
reported  he  sold  it,  and  whether  or  not  the  credit  side 
of  the  account  is  correct;  and  that  depends  on  whether 
or  not  the  credits  which  he  claims  ought  to  have  been 
allowed.  There  is  a  dispute,  and  considerable  uncer- 
tainty, about  it.  The  court  below  might  have  heard, 
evidence  cm  this  subject  which  we  are  not  permitted  to 
hear,  nor  have  we  any  satisfactory  way  of  determin- 
ing the  reasonableness  of  many  of  these  charges. 

WhUe  we  are  not  entirely  satisfied  that  the  judgment 
appealed  from  is  right,  we  are  unable  to  say  afflrma- 
tively  that  it  is  wrong;  and,  inasmucb  as  the  defendant, 
by  failing  to  observe  the  proper  course  of  procedure 
in  the  county  court,  has  contributed  very  much  to  pro- 
duce this  uncertainty,  we  do  not  think  we  are  called  on 
to  interfere. 

If  the  defendant  had  promptly  filed  his  semi-annual 
account  at  the  end  of  six  months  from  the  date  of  the 
notice  of  his  appointment,  and  each  six  months  there- 
after, and  had  paid  no  claims  until  the  court  deter- 
mined the  order  of  their  priority,  and  then  paid  them 
upon  the  order  of  the  court,  its  orders  would  have  folly 
and  completely  protected  him  against  any  claim  not 
thus  ordered  to  be  paid. 
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Tboagb  not  strictly  necessary,  I  think  this  case  oaght 
not  to  be  dismissed  without  a  word  respecting  the  man- 
ner in  which  the  order  or  decree  may  be  enforced 
against  the  defendant  Section  1078,  Hill's  Code,  in 
defining  the  methods  of  procedure  in  probate  proceed- 
ings, provides:  "The  mode  of  proceeding  is  in  the 
nature  of  that  in  a  suit  in  equity,  as  distinguished 
from  an  action  at  law."  And  section  406  provides: 
"  The  court,  or  judge  thereof,  may  enforce  an  order  or 
decree  in  a  suit  other  than  for  the  payment  of  money  by 
punishing  the  party  refusing  or  neglecting  to  comply 
therewith  as  for  a  contempt."  These  two  sections, 
taken  together,  limit  the  power  of  both  the  circuit  and 
<-ounty  courts,  where  a  decree  ia  for  the  payment  trf 
money,  to  an  execution  for  its  enforcement,  and  render 
subdivision  5,  §  650,  inapplicable  in  such  case. 

The  decree  of  the  circuit  court  must  be  affirmed. 
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ACCOUNT. 

It  Is  the  duty  of  eretr  executor  or  administrator,  wlOiln  bIx  montlis 
Bitei  notice  of  his  appcdntment,  and  erery  six  ntmitliiB  th«%- 
after  until  the  estate  Is  settled,  to  file  a  semi-iumuaJ  account; 
and  the  county  court  must,  at  the  firet  t«mt  after  any  such 
account  is  filed,  ascertain  and  determine  if  the  estate  be  suffi- 
cient to  satisfy  the  claims  presented  and  allowed  witUn  the  first 
six  months,  or  anj*  succeeding  six  mouths  thereafter,  after  pay- 
ing the  funwal  charges  and  esp^ises  of  administration,  and,  if 
so,  it  shall  so  order  and  direct;  bnt,  if  the  estate  be  insufflcient 
fOT  that  piupose,  it  sbaU  ascertain  wliat  per  centum  it  is  auffi- 
<deut  to  satisfy,  and  direct  accordingly.  By  paying  claims  in 
advance  of  an  order  by  tbe  court,  on  executor  or  administrator 
takes  tiie  risk  of  securing  the  approval  of  bis  acts  by  the  court 
yrhea  bis  accounts  and  vouchers  shall  bo  presented.  If  Ibe  final 
account  of  an  executor  or  administrator  be  disapproved  by  the 
court,  he  may  either  appeal  from  llie  decree  disallowing  the 
same,  or  file  another  account,  which  shall  meet  the  objec- 
tions of  the  court.  A  decree  for  the  payment  of  money  in  pro- 
bate proceedings  cannot  be  enforced"  as  for  a  contempt  The 
proper  process  is  an  execution.    Roatet  v.  Morat,  62T 

ACnON. 

By  beir  against  executor, 
See  ExECtrroE, 
ADEMPTION. 

1.  Specific  bequests  to  testator's  daughters  (rf  certain  sums  of 
money,  held,  not  to  be  adeemed  by  gifts  of  the  same  amount 
to  iheir  husbands,  nothing  being  said  by  testator  at  the  ilme  as 
to  the  gifts  being  in  lieu  of  the  legades.    Hart  v.  Johnson,  29. 

Z.  Legacies  of  a  certain  sum  of  money  bequeathed  In  a  will  recit- 
ing that  tbey  are  to  be  conridered  as  the  dlspo^tion  of  the 
homestead  farm  among  the  testator's  children  and  are  not  to 
affect  any  other  interest  or  estate,  are  neither  specific  nor  de- 
monstrative, but  general,  and,  as  such,  capable  of  being  adeem- 
ed by  gifts  of  the  same  amount  for  which  testator  takes  receipts 
showing  that  the  payments  are  in  consideration  of  the  legatee's 
interest  in  the  farm  under  the  will.    Soquet  t.  Etdridge,         91. 

S.  Money  paid  to  a  married  woman  In  ademption  of  a  legacy  pro- 
duces the  same  legal  result  as  If  she  were  unmarried.    Id. 
ADMINISTRATOR. 

See  Account. 
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ADVANCEMENT. 
Tbe  presumption  ailsinK  from  the  tact  th&t  teetattnr  Bp«dficaJl7  de- 
vised certain  land  to  his  two  sodb,  and  tben  directed  the  bal- 
aaw  of  his  efltate,  "Dot  herdnbefore  portlculaj-lr  disposed  of," 
to  be  disposed  of  as  die  law  directs,  Is  that  he  thereby  Intcaided 
to  eqoalize  tlie  two  sons  with,  bis  other  children,  to  whom  he 
bad  made  prerloua  gifts,  and  that  he  did  not  Intend  the  deYls» 
to  them  should  operate  by  way  of  an  adTancement,  within 
tbe  meaning  of  Code  Va.  {  2561,  which  provides  that  adnmce- 
ments  to  a  descendant;  made  by  coe  who  dies  whoUy  or  par- 
tially intestate,  sttall  be  brought  Into  hotch-pot  with  the  wh<de 
estate  before  the  person  advanced  sliali  be  entitled  t4> 
p&rtithHi  <ff  dlsMbutlon  with  the  oth«'  tidis  of  decedent: 
SUdUr  V.  BUdler^  23T 

ALIENS. 
Under  Iawb  N.  T.  1875,  c,  38,  providing  that  aliens  may  inherit 
from  a  dUzoi  who  has  "  purchased  and  taken  cMiveyance  "  to 
real  estate,  an  alien  may  inherit  land  that  the  owner  acquired 
by  devise,  for  title  by  devise  Is  title  by  "  purchsae,"  within 
the  meaotog  of  the  statute.  Afflnnlng  40  Hun,  35.  Stamnt  v.. 
Sottmde,  501 

AUENATION. 
Ccniditlon  In  reatralDt  of, 

8e»  Life  Estatb,  2. 


ambiguitt. 

8m  Comditionjll  Devise,  3. 
ancillary  frobatb. 

1.  A  will  sbonld  be  admitted  to  probate  In  the  Jniladiotloii  of  the- 

testator's  last  domlclie;  but  In  admitting  a  will  to  probate  the 
court  must  be  presumed  prmtafadt  to  base  Its  adjodlcatloa 
respectlDg  the  last  domicile  upon  suffldoit  evidence,  and,  under- 
such  drcumstonces,  the  probate  and  record  tliereof  cam  only  be 
qiieEtloncd  by  some  appellate  or  direct  proceeding.  The  general 
rale  Is  that  letters  testajn^tary  or  <a  administration  have  no 
ertraterrltorial  force.  When  such  letters  have  been  duly  grant- 
ed In  the  jurisdiction  of  deceased's  lost  domlclie,  Qiey  are 
the  principal  letters  of  autborlty,  and  those  granted  in  other 
jurisdictions  are  aocUlaiy.    Carrigany.Jtmea,  582- 

2.  A  will  admitted  to  probate  In  the  court  of  another  state  having 

Jurlsdlcticai  of  such  matters  is,  on  the  presentation  of  tbe  duly 
certified  record  thereof,  entitled  to  be  admitted  to  probate  and 
record  In  this  state,  and  letters  testamentary  or  of  adminiBtra- 
tioa  may  Issue  tberecm  as  in  otber  cases.  The  probate  and 
record,  under  such  circumstances,  would  seem  to  be  mandatory; 
but  Ihe  court  Is  inreeted  with  discretion  In  the  matter  of  Issuing' 
letters,  but  the  discretion  Is  not  arUtmry.  It  mnst  be  sound 
and  reoscmable,— such  as  will  secure  the  administration  of  tba- 
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estate  acowdlitg  to  ttae  will  of  tlie  deceased,  as  weH  aa  with 

due  regard  to  local  creditors.    Id. 
ANNUITY. 

1.  Wliers  a  testator  glree  anmultiefl  to  his  widow  and  niece  as 

general  legacies,  each  b^ng  a  simple  bequest.— an  absolute  gift 
of  o.  definite  quantity,— there  Is  a  preeuuiptioa  of  Intended  equal- 
ly, unless  ttae  will  contains  unequivocal  evidence  of  an  Inten- 
tion to  give  a  preference.    Additon  v.  Smith,  274 

2.  This  rule  applied  to  a  case  where  Uie  annuity  given  to  the 

widow  was  In  addition  to  her  dower,  and  that  to  ttae  niece  by 
a  codicil  exhibiting  a  thoughtful  solicitude  for  Iter  condition; 
the  testator  providing  that,  by  the  payment  of  Uie  tuxes,  Insur- 
ance, and  repairs  of  his  homestead,  "  None  of  the  Rifts  or  be- 
quests or  rights  to  my  said  wife,  and  to  my  said  niece,  shall  bo 
impaired  or  diminished;"  and  finally  providing  that  "  it  shall 
be  ttae  du^  of  my  said  executors  to  so  dispose  of  and  Invest  my 
estate  that  there  shall  be,  from  year  to  year,  a  eufflclwit  Income 
to  meet  all  said  legacies  and  bequests."  Id. 
APPOINTMENT. 

See  Life  Estate,  2. 
ASSIGNMENT. 
The  grantee  of  a  cootlngeot  remainderman  whose  estate  depended 
upon  the  life  tenant  dying  Intestate  acquires  no  right  to  contest 
the  life  teaant'B  wOL    McDonald  v.   White,  7 

ASSUMPSIT. 

See  QuAMTUH  Mekoit. 
A'i'i'EHTATION. 

See  Nuncupative  Will,  5,  6j  Will,  1,  2,  3.  6,  7,  8. 
ATTORNEY  AND  CLIENT. 
An  attorney  who  sells  real  estate  for  his  client,  and  represents 
ttae  tlUe  to  be  good,  whicta  representation  is  relied  upon,  cannot 
tbereafter  assert  title  in  blmself  to  any  real  estate  so  sold. 
Liltle  T.  Giles,  312 

BEQUEST. 

1.  Words  In  the  same  clause  qo^lfylng  an  absolute  bequest  ar^- 

not  to  be  rejected  under  the  rule  that  an  absolute  estate  Is  not 
to  be  cut  down  by  a  subsequent  gift  Inconsistent  therewith. 
SuUard  V.  Cltandhr,  191 

2.  A  bequest  to  a  married  woman  In  ttae  event  of  taer  becoming  a 

widow  or  otherwise  becoming  "  lawfully  separate "  from  her 

husband,  being  at  the  most  only  an  Inducement  to  the  wife  to 

assert  her  legal  right  to  a  divorce,  cannot  be  said  to  be  against 

public  poUcy.    Som  v.  Horgtman,  200 

8.  A  trustee  has  a  right  to  ask  for  ttae  InstmcHons  of  Itae  court  only 

in  regnrd  to  present  contingencies.    Bullard  v.  Chandler,     101 

4.  A  bequest  Invested  with  the  ctaoracter  of  a  public  charity   does 

,      not  bec<Mne  a  private  trust  because  of  certain  persons  of  the 
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dam  to  be  alABA  belnR  spedfled,  nor  becaiue  of  the  testatrix 
emplcylng  (he  worda   "strieay  for  prlrate  cboriUeB."    Id. 

See  Adeuption;    Charitable  Bequest;    Chakitablb 

Uses;  Conditiokal  Devise  or  Beqpestj  Ccnbtsuctioh,  2^ 

3,  4,  5,  6,  8,  11,  12,  16,  17.    Evidence,  2;  Life    Estate! 

3,  4,  5,  6,  8;    Resid0art  Beqitest  or  Devise;    Trust,  1. 

BILL  FOE  OONSTKUCTION. 

8re  CoNBTRUCTiOM,  13;  Bbqdest,  3. 
BURDEN  OF  PROOF. 

•See  Probate,  1,  2. 

CAKCELLATION. 

See  Hevocatiok,  2,  3,  4. 
CESTUI  QUE  TRUST. 
Wben  a  trustee  1b  barred  by  the  Btatate  of  Umltationa,  the  eegtai 
que  lru»l  ia  alao  barrenl.     {NoU)  89 

CHARITABLE  BEQUEST. 

1.  A  bequest  aa  follows:— "  I  direct  aald  WUsod  {the  executor)  to 

divide  said  remainder  amoQii;  such  ch&rltable  lnBtltutJ<Kia  Id  the 
city  of  St  Louis,  Uo.,  as  he  shall  deem  worthy,"— Is  sufficdeoUy 
definite,  and  will  be  carried  Into  ^ect    Bmee*  v,  WUwn,    387 

2.  BiOll.  and  V.  Code  Tenn.  H  2006,  2007,  vhlch  provides  for  the 

acquSaltion  and  holding  of  land  for  the  purposes  of  pubUo  war- 
etiip,  by  rallgloua  denominations,  whether  Incorporated  or  not, 
do  not  empower  an  unincorporated  local  reli]{loiia  associatlou  to 
take  a  bequest  of  perBonal  property.  MUl.  and  V.  Code  Tenn. 
j  2008,  which  provides  for  the  conveyance  by  the  proper  church 
officers  of  land  held  for  the  purpose  of  public  worship  does  not 
-enlarge  the  rapacity  of  an  ontncorporated,  local,  rdlglous  associ- 
ation to  take  personal  property  under  a  will  probated  before  the 
section  was  enacted.    Bhodet  v.  Bhodeg,  468 

3.  A  iKqueat'of  a  fl,000  bond  to  a  designated  <^nrch,  "the  Interest 

to  be  applied  to  the  church  annually,  or  as  fast  as  due."  Is  a 
direct  bequest  to  the  church,  and  not  to  the  executor,  as  trustee, 
to  hold  the  bond,  and  pay  over  the  Interest.    The  liequest,  being 
to  an  unincorporated  local  religious  asBoclatton,  and  failing  to 
define  how  tlie  interest  should  be  applied,  would  be  void  for 
IndeQnlteness,  e^i  though  the  executor  had  been  expressly  ap- 
pointed trustee,  and,  therefore,  it  cannot  be  saved  by  the  ap- 
polntmeat  of  a  trustee  by  a  court  of  equity.    Id. 
See  Beqdest,  4;  Charitable  Uses. 
CHAIilTABLE  USES. 
1.  A  bequest  to  a  trustee  "to  be  disposed  of  by  him  for  such  chari- 
table purposes  as  be  shail  think  proper,"  creates  a  genea^al  char- 
itable troBt  which  a  court  of  equity  will  not  allow  to  fall  by 
reason  of  the  trustee's  death  without  having  exercised  his  dls- 
cretlcm.    ilinot  v.  £aker,  ^ 
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2.  A  testator  deposited  a  certain  sum 'witii  a  trustee  to  pay  tlieaimual 
lutereets  to  a  benefldair,  unless  It  waa  added  to  tlie  principal 
fmm,  and  after  tbe  death  of  the  beDefldar;,  to  pay  the  amount 
at  Qia  principal  sum  to  the  t^tator,  bis  executors  or  adminis- 
trates. The  botefli^aiT  was  allowed,  by  the  temui  of  the  de- 
posit, to  have  the  lnt«reet  added  to  the  prtndpal  In  order  to 
Increase  It,  and  this  was  done  for  Bereral  years,  and  tmtQ  the 
death  of  the  boieflciaiy.  The  testator  in  hia  will  gave  the  real- 
dhe  of  his  estate  to  charitable  purposes.  Held,  apoa  the  death 
of  the  benefidary  after  the  death  of  the  testator,  that  the 
amount  deposited  as  above,  togethpr  with  the  additions  of 
Interest,  went  to  form  the  residue  of  the  testator's  estate,  and 
was  to  be  deroted  to  cbaritablt-  purposes.  Id. 
8.  A  testator  bequeathed  one-fourth  of  the  income  of  the  residue 
of  hlfi  estate  "  to  the  trustees  of  the  Physlo-Medlcal  College  of 
Cincinnati,  Ohio,"  Inteadlns  the  bequest  for  a  medical  school 
which  never  was  incorporated  and  which  had  ceased  to  exist 
Htld,  that  the  income  could  not  be  claimed  by  a  different  body 
called  the  Fhysio-UedlcaJ  Institute,  and  that  the  trust  could  not 
be  admlnlst««d  ey  pret,  the  college  Intoided  by  testator  not 
being  a  public  or  charitable  Institution.  Stratton  v.  Fhyaio- 
XeMcal  College.  65 

4.  A  bequest  In  remainder  "  to  any  responsible  corporaUou  In  this 
dty,  existing  at  the  time  of  the  death"  of  tiie  precedent  legatee, 
"  whose  permanent  fund  is  established  by  Its  charter  for  the  pur- 
pose of  ameliorating  the  conditicm  of  the  Jews  In  Jerusalem, 
Palestine,  *  *  *  by  promoting  amtmg  them  education,  arts, 
and  wAwaea,  and  by  learning  tJiem  mechanical  and  agricultural 
Tocationa,"  does  not  pass  to  a  corporation  whose  object,  as 
shown  by  its  charter,  is  to  contribute  "  to  the  relief  of  the  in- 
digent Jews  In  Jenwftl'*m.  Palestine."  of  which  testator,  a  law- 
jer,  was  an  lucorpoiatoF  and  president  at  the  time  of  executing 
the  will,  and  which  the  will  does  not  meaUdn,  though  there  is 
no  otiier  corporation  In  existence,  at  the  time  mentioned,  which 
can  take  the  legacy.     Biker  t.  Leo,  B30 

See  BoQUEST,  4;  Chabita.ble  Beqd^sts. 

CHABITIKa 

See  Ch^bitable  Bequests;  Chabitable  Uses. 

CHILD  OB  CHILDREN. 
"  Without  legal  helra "  construed   to   mean   "  child  or  children." 
Vndencood  v.  Bobbins,  62 

CODICIL.  '  '        " 

1.  A  repugnant  codlcU  cannot  be  proTen  after  the  expiration  of  the 

time  within  which  the  validity  of  a  wUl  can  be  contested. 
Watson  V.  TwrMf,  IB 

2.  A  oodlcH  Is  a  "  wlU  "  within  tba  meanhig  of  the  Alabama  statute 

(Ala.  Code  of  1888,  |  2,000),  relating  to  the  omtest  of  wUls.  Id. 
Z.  Where  a  will  gives  all  the  residue  to  the  testator's  two  sons  and 
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a  codicil  lu  langua^  equally  clear  and  dedstve  glvea  tiie  same- 
subject  matter  to  all  of  hla  chUdrea  aliare  aud  share  alike,  the 
co^dl  must  prevaiL    Sturgi*  v.  WorJc,  23 

4.  Wbere  a  tract  of  land  Is  devised  In  spedfled  proportlonB  to  two 

devisees  and  the  sbare  fdven  to  one  Ib  dlmlnlflhed  by  codicil,  the 
part  so  talien  away  vUl  not  go  In  augmeatatlon  of  the  part 
girea   to  tli«  other.    Id. 

See  TBSTA.iiBHTABr  Capacitt,  1. 
COMTTT  OF  NATIONS. 

See  Tbdstek,  2.  '    ■ 

COMStUNITY  PROPERTY. 

See  CONSTHOCTioN,  17. 
COSDITIOXAL  DBVISR  OR  BEQUEST. 

1.  A  condition  annexed  to  a  devlBe  or  bequest,  avoiding  It  If  ihe- 

benefldary  niariT'  Into  the  "  family  "  of  a  person  named,  in  the 
absence  of  anytblnK  ia  tlie  i^)nteEt  to  Qie  contrary,  means  one 
of  the  children  of  mich  person. ,  Phillips  v.  Ferguson,  460 

2.  Such  a  condition,  avoiding  all  the  provMona  of  the  will  In  favor 

of  any  of  testator's  children  who  should  eo  marry,  Is  valid, 
wiUunit  any  limitation  of  the  property  over  in  case  of  the  con- 
tingency happening,  and  defeats  devlaea  and  bequests  of  both 
real  and  personalty  to  the  daughter  who  married  In  violation 
thereof.    Jd, 

5.  Fanri  erldeooe  Is  admissible  to  show  that  a  person  of  the  name 

mentioned  lived  in  the  vicinity,  and  tlmt  testator  was  un- 
friendly with  Mm  and  had  shortly  before  rmtking  his  will  re- 
fused his  consent  to  his  daughter's  marriage  with  said  perscm'a 
SOD,  who  afterwards  married  her  during  testator's  life  without 
his  oonsent  Jd. 
4.  Tbongh  a  provision  that  the  ^^cuton  shall  expend  a  given  sum 
In  land,  to  be  divided  among  an  his  children,  ordinarily  would 
be  a  ocmyenion  of  the  amount  into  realty,  yet  the  share  of  the 
dan^ter  lapsed  by  her  breach  of  said  condition  Is  nnconvertedr 
and  goes  to  the  reelduaiy  legatee.  Td. 
See  Bequest,  2;  Kehaikdkk. 

coNSTmrnoNAL  law. 

See  Taxation. 
CONSTRtrCTION. 

1.  The  term  "legal  heirs"  will  be  construed  to  mean  "child  or 

childmj,"  when  It  clearly  appears  from  the  will  that  the  testa- 
tor used  It  In  that  sense.     Underwood  v.  Robbin»,  52 

2.  Eficept  In  reeldiiary  clauses,  general  words,  bu<^  as  "goods  and 

chattels,"  when  following  after  and  coupled  with  words  of  a 
limited  aignlflcation,  such  as  "  my  household  furniture,"  are  re- 
stiicted  In  meaning  to  things  ejvdem  generit,  and  would  not 
Include  promissory  notes  nor  money,  unless  partial  Intestacy 
would  result  from  such  construction  by  reason  of  the  will  ocm- 
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talnlng  no  bequest  o(  the  reeldoe  of  teetator'a  estate.  Featlet 
T.  Fletclitr'g  Ettate.  217 

3.  A  gIft-oTM-  to  the  "  hrfra  at  law  "  of  the  first  legatee,  Is  to  be  con- 

straed  with  reepect  to  personal  property,  not  aocordlng  to  the 
law  of  the  legatee's  residence,  but  by  the  law  of  the  testator's 
domicile,  a*?  it  may  have  been  changed  by  statute  at  the  Ume 
of  the  leKBtee'a  death.    Lincoln  v.  Ferry,  289 

4.  A,  will  directed:    "  All  the  raat  of  my  estate  I  give  and  bequeath 

to  R, the  legal  heirs  of  B..  and  of  T.,  M.  S„  M.  C, 

XI.,  and  C,  and  S..  ebare  and  share  altke,  to  them,  their  helis 
and  ns-itgns,  forever.  Should  either  of  my  above  named  children 
die,  leaving  no  legal  heirs  bora  of  tlieir  own  body,  then  I  give 
their  sliarea,  after  thrir  death,  to  my  then  living  heirs."  B. 
died  i)efore  the  teetator'a  death.  Held,  tliat  the  words  "  of  T.," 
were  used  by  clerical  mistake,  instead  of  "to  T.,"  the  words 
"SluHild  either  of  my  above-mendoned  children  die  leaving  no 
legal  heirs  born  of  thelc  own  body,"  and  the  wonJa  following, 
"I  give  their  shares  after  their  death,"  cleariy  importing  that 
T.  was  not  excepted  from  the  provisions  of  the  will. 
In  re  Swinburne,  355 

5.  The  WMds,  "  die,  leaving  no  legal  heirs  bom  of  th^  own  body," 

are  not  to  be  construed,  "die,  bef<»«  the  teatatw,  leaving  no 
legal  h^TB  bom  of  their  own  body;"  the  words  foUowIng,  "I 
give  their  share  after  tlieir  death,"  Indicating  that  the  testator 
contemplated  a  period  before  tbelr  death  during  which  they 
might  ^oy  their  share,  and  Intended,  by  the  words  "after 
their  death  "  tttat  the  beqoeet  over  should  take  place  Immedi- 
atdy  after  their  death.  Id. 
^  The  int^itlMi  of  the  testator  to  have  the  two  children  of  bis 
deceased  son  B.  take  per  stirpes  is  manifested  by  his  use  of 
tile  words,  "legal  heirs  of  B."  In  designating  them;  and  this 
conatmotlan  bedng  In  harmony  with  the  eadre  structure  of  the 
bequest;  shoidd  take  effect,  notwithstanding  the  nse  of  Uie  ex- 
pression "  share  and  xhare  alike."    Id. 

7.  A  will  in  the  foUowlnR  wonla:    "  I  give  and  bequeath  to  my 

wife,  Jeamde  H.  EUdrtdge.  all  my  real  and  personal  estate,  con- 
alsUng  of  cloQilng,  Jewelry,  money,  and  all  the  Instruments, 
desks,  office  appiulenances,  and  other  propHty  of  like  nature 
now  belonglDg  to  me,  and  purcboeed  prior  to  31ay  1.  18S4,  and 
now  In  the  otBce  of  the  firm  of  Sites  &  Harrison,"— held  to  pass 
title  to  all  the  testator's  real  estate.     Silet  v.  Eldredge,  373 

8.  A  bequest  by  a  testator  of  "  aU  the  personal  proper^  which  I 

may  have  at  my  death  "  covers  the  proceeds  of  real  estate  sub- 
eeqnently  disposed  of  by  testator.    'Simmons  v.  Beaeel,  408 

9.  A  testator  left  part  of  his  estate  hi  tout  for  the  u»e  of  his 

wife  for  life,  and  after  her  death,  or.  If  she  died  before  him, 
npon  his  decease,  directed  it  to  be  converted  Into  money,  and 
divided  equally  among  his  four  children.  In  coae  of  the  death 
of  Miy  of  hla  children,  hla  or  her  Bhore  should  be  paid  to  bis 
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or  lier  laane,  or,  U  there  were  no  issne,  then  to  the  sorvlTlar 
children  equally  among  tiiem,  or  their  Isaue,  «  deoeaaed.  Meld, 
that  the  devlaes  vested  In  right  In  the  children  of  the  tcatatOT- 
at  his  deaQi,  subject  to  the  Ufe-eetate  ot  hla  widow.  Johnet  v. 
Beerg,  435 

10.  Testator  left  the  realdue  of  his  estate  in  trust  for  his  four 
children,  to  be  converted  into  money,  and  divided  equally  amimg 
them,  and  oa  the  death  of  ettlier  or  any  of  them,  "  before  he 
or  she  shall  have  received  his  or  her  share,"  such  share  to  go  to 
his  or  her  issne.  or.  If  there  was  no  Issue,  then  to  the  sorviTlng 
childrea,  or  their  Issue.  If  deceased.  Three  years  after  the  death 
of  the  testator  one  of  the  children  died,  and  devised  all  his  estate' 
to  his  widow,  Beld.  that  the  widow  took  the  whole  of  hl« 
share  of  the  estoto  In  «iclusloii  of  his  Issue,  as  the  words  "  shall 
have  received  "  are  to  be  taken  as  meaning  "  shall  have  become 
entitled  to  receive  by  suniving  me,"  and  the  devisee  "  recdvee  " 
the  moment  the  testator  dies,  although  the  enj<9ment  may  b& 
postponed  to  a  future  time.    Id. 

11.  A  will  provided  that  whereas  N.,  brother  of  teatatrix.  la  "In- 
debted mdlviduaUy  to  the  estato  of  my  husband,  S..  deceased. 
I  direct  that  such  Individual  Indebtedness  be  paid  for  him  out 
of  my  estate,"  eto.  N.,  while  doing  business  for  his  brother, 
had  borrowed  the  mcmey  for  use  therein,  and  eigaed  his 
brother's  name  to  the  notes  by  himself  as  agent  There  wss 
no  other  Indebtedness  to  the  estate  of  the  husband  by  N.,  and 
testatrix  alTi-ays  regarded  and  spoke  of  this  as  his  debt  Eetd 
to  be  her  intention  to  direct  the  payment  of  this  debt  Scott  t. 
Neeves,  610 

12.  It  vras  proper  to  show  by  parol  and  other  extiaoeous  evideno» 
that  this  was  the  debt  referred  to  by  testabls,  and  that  ^le  al- 
ways regarded  and  spoke  of  It  as  (he  debt  of  her  brother  N.    Id. 

13.  In  a  suit  by  the  executor  of  the  wife  against  the  two  brotheia 
to  obtain  a  construcUon  of  the  will,  it  was  proper  to  assess 
against  her  estate  the  taxable  costs  and  reasonable  attorneys' 
fees  of  all  parties.    Id. 

14.  Comts,  sometimes,  to  oonstruing  wiUs,  read  "or"  as  meaning 
"and,"  and  "and"  as  meaning  "iv,"  but  such  departures  from 
the  words  of  the  will  are  never  made,  except  it  is  plain  that  it 
Is  necessary  to  do  so  to  order  to  give  effect  to  what  appears  to 
t>e  the  clear  intention  of  the  testotor.  All  doubte  are  to  be 
resolved  to  favor  of  the  testator's  having  said  exactly  what  he 
meant     Cody  v.  Bunn,  526 

15:  In  construing  an  instrument  to  detenntoe  whether  It  Is  a  will 
or  deed,  the  InteutioD  Is  to  control  as  collected  from  the  wbde- 
Instrument  Where  an  instrument  conveys  a  present  titie  to  the 
grantee,  and  the  grantor  reserves  out  of  the  estate  conveyed  the 
light  to  the  use  snd  possession  during  his  life,  the  instrument 
Is  a  deed,  and  not  a  will.  Budi  an  instrument  does  not  create 
an  estate  to  fre^old  to  commence  infiituro,  ood  la  not  within. 
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tlie  teclinlcal  rale  of  the  comitKHi  law  applied  tn  such  case*. 
£eebe  t.  JUeKemie,  63S 

16.  A  testator  bequeathed  all  bis  personal  estate,  after  tlie  pay- 
ment of  hlB  debts  and  funeral  expenses,  to  his  wife,  and  at  ber 
deatb  "  said  personal  estate,  or  eo  much  as  sball  be  nnccosunied, 
to  be  equally  divided  between  "  bis  b^rs,  naming  them.  The 
wife  survived  tbe  testator  and  accepted  tbe  provision  made  for 
ber  In  the  will.  Tbe  executor  paid  tbe  debts  and  funeral  ex- 
p^ises,  and  delivered  tbe  balance  of  Ifae  peisonal  estate  to  the 
widow,  and  settled  Itls  accounts  accordingly.  Tbe  will  did  not 
require  or  direct  the  executor  to  collect  or  disMbuta  llie  per- 
sonal estate  tbat  might  be  left  uucoosumed  at  the  deatb  of  tta» 
wldojv,  or  eojoln  upon  him  any  duty  with  respect  tbereto.  Hetd, 
(1)  after  tlie  debts  and  funeral  expenses  were  paid,  tbe  wkktv 
became  entltlod  to  t2ie  iH)BBeSBion,  use  and  enjoyment  of  the 
p^WHial  estate,  ivlth  the  right  to  consume  Uie  whole  or  «njr 
part  of  It;  and  It  was  the  duty  of  the  executw  to  deliver  posses- 
sion thereof  to  her.  (2)  When  the  executor  performed  tliat  duty, 
he  administered  the  estate  and  executed  bis  trust,  and  cannot 
be  held  reeponMUe  for  any  nse  or  dlspoaltiui  made  by  tbe 
widow  of  such  peraonal  estate  after  It  so  lawfully  came  to  her 
possesion;  nor  can  he  thereafter  be  required  to  account  there- 
for  In  the  Probate  Court    PosegaU  v.  South,  544 

17.  life  Insurance  poUides  were  taken  out  by  a  husband  pay- 
able to  bis  wife,  her  administrators,  executors,  or  assigns,  and 
In  the  event  of  her  death  before  him,  then  to  their  children. 
Beld:  that  the  title  thereto  did  not  pass  to  the  husband  under 
her  will  bequeathing  to  him  all  ber  "  personal  property  "  In  cer- 
tain houses,  nor  by  a  bequest  of  oU  ber  Interest  in  the  com-^ 
munity  property;  and  that  the  words  "th^  children"  In  the 
poUdes  embraced  only  children  common  to  them  both.  Evans 
V.  Oppeman,  650 

18.  Testator  gave  his  wife  a  life-estate  In  all  his  property.  After 
some  other  providons  he  gave  the  residue  to  bis  d&ughter,  H., 
her  heirs  and  assigns.  In  case  she  should  die  without  child  or 
children,  his  estate  was  to  go  to  bis  brothers  and  sisters.  Tbe 
Income  of  a  sum  of  money  was  to  be  set  apart  after  tbe  death 
of  the  wife,  for  a  son  of  testator;  and,  In  case  he  should  die 
wlttiout  Issue,  or  leaving  Issue  who  should  not  reach  the  age' 
of  21  years,  the  principal  was  to  go  absolutely  to  H.  Held, 
tbat  the  words  "  die  wltboat  child  or  children,"  In  the  resiauarr 
devise  to  H.  meant  ber  deatb  without  issue  during  the  life 
of  ber  mother,  the  taker  of  the  llfeestate;  and,  having  sui^ 
Tlved  her  mother,  her  estate  was  absolute.  McCormick  v. 
McEUigott,  ^^^ 

CONSTRUCTION. 

See  Adtahcement;  AKMrixT  Beqceot,  1,  4;  Chabitable 
BKQUEffT,  1,  3;  Chakitable  Uses,  2j  Codicil,  3,  4:   Com- 
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TiNGENT    Bemainder;    Detise,    Etidekce,  2;    Iksusakce 
Policy;    Life  Estate;   Pkecatort  Wokdh;   Remainder; 
Residi' ART  Legatee;  Buleih  Sheu.et'b  Cabe;  Statutory 
CO!i8TBi.cTioii;  Trcbt,  1,  4;  Words  and  Phrases. 
CONTEST  OF  WILL. 

See  Ahsignmemt;  Codicil,  1,  2;  Probate,  2. 
.  CONTINGENT  REMAINDER. 

Under  a  deTise  of  laud  to  testator'a  dau^ter  for  life,  "and,  after 
tlte  death  of  dther  of  tbem,  tlielr  abare  to  be  eqall^  divided 
amongst  tlielr  children  or  their  descendants,"  the  heirs  of  a  child 
of  one  of  the  daughters,  which  died  during  Its  mother's  life,  take 
no  estate  since  the  remainder  does  not  vest  until  the  death  of, 
the  daughter.    BaUt  v.  Oillett,  423* 

See  Remainder  2. 
CONTRACT. 
A  ooutnict  made  In  a  Trill  under  vhkb  Immediate  posaesalaa  of 
land    Is    to   be   given   to    the   devisee  oa    condition    that    he 
take  testatrix  to  live  with  him,  and  support  her  as  one  of  his 
own  family,  camiot  be  rescinded  after  posseaalon  has  been  given 
and  expenditure  made  on  the  faith  of  it  for  slight  atmoyances 
suffered  by  testatrU  In  derisee's  family.   Tuit  t.  Bmitk,        498 
See  Eetocatiok,  1. 
COSTS. 
On  bill  for  constniction  of  wUL 

See  CONSTBLCTION,  13 

CREDITORa. 

jSeeDETiSE,  1. 
CT  PRE8. 

See  Charitable  Uses,  8. 


See  Constbdctios,  15;  REVOCATION,  1;  Trust,  4. 
DELUSIONS. 

See  Testamentary  Capacity,  10,  14. 
DEMONSTRATIVB  LEGACT- 
A.  demonstrative  legacy  has  a  prior  rl^t  to  payment  out  of  the 
fund   tdiarged,   but  la    payaUe,   at   all    ereuts,    out   of   the 
principal  of  the  estate.  If  the  fund  proves  InadeQuate.    AddiUm 
T.  Smith,  274 

See  Ademption. 
DESTRUCTION  OF  WILL. 

See  Probate,  2,  3,  4. 
DEVASTAVIT. 

See  Execctor,  3. 
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1.  To  confer  euch  an  Interest  In  properly  as  cannot  ^»  reached  b^  . 

creditors  of  the  devleee,  the  language  of  the  testator  mnst  be 
such  as  to  clearly  Import  an  Intentloii  bo  to  do.  Maynard  v. 
Ckavea,  210 

2.  A.  devlEe  of  real  estate  to  testatrU's  husband  In  general  terms 

without  words  of  llnilta,tlon  with  a  gift  over  to  his  children  of 
"whatever  of  the  same  should  be  left  at  hla  decease,"  confers 
an  absolute  estate  upon  the  first  devisee;  and  the  gift  over  Is 
void  for  repngtuince.    HaUiAay  v.  Stickler,  212 

8.  A  devise  by  Implication  may  arise  from  a  gift  to  testator's 
brother  of  the  balajice  of  the  rents  and  profits  of  certain  proi)er- 
ty  after  payment  of  an  annuity  to  testator's  widow  so  long  as 
she  remains  umnnnled,  there  bdng  no  other  gift  of  the  premises 
hi  formal  language.    Mtwterton  t.  ToiBmhend,  308 

4.  At  common  law,  a  devise  of  real  estate.  In  order  to  convey  the 

fee,  must  contain  words  of  inherilance  or  perpetuity;  but  under 
tbe  statutes  of  this  state  such  words  are  not  neceesuy  to  con- 
vey tlie  fee,  and  every  devise  of  land  Is  to  tie  construed  to 
oonv^  all  of  the  estate  of  the  devisor  therdn,  unless  it  shall 
clearly  appear  by  tlie  will  tbaX  the  devisor  Intended  to  convey 
a  less  estate.    Little  v.  Giles,  312 

5.  When  a  testator  devises  all  bis  estate,  real  end  personal,  giving 

his  devisee  the  power  of  imquallfled  dispoelllan  of  the  property 
devised,  the  devisee  may  convey  tbe  legal  title  thereto;  and  a 
limitation  over  la  a  subsequent  clause  of  the  will,  in  favor  of 
other  persons,  of  "all  of  the  estate  herein  bequeathed,  or  what- 
ever may  remain  "  at  tiie  marriage  of  the  first  talcer,  will  not 
affect  the  titles  previously  conveyed.  Id. 
DEVISEE, 

See  Construction,  1,  7,  9, 10, 15;  Dkvisee;  Exkcttort 
Devise;  Lapsed  Devise;  Life  EaTA.TE,  1,  2,  6,  7;  Pbobate, 
5,  6;  RcLE  IN  Shelley's  Case;  Title  by  Devise. 
A.  devisee,  bdng  a  mere  volunteer,  has  no  equity  to  reform  a  de- 
scription of  property  never  owned  by  testator  to  render  it  ap- 
plicable to  property  which  he  did  own.     Sturfps  v.  Work,         23 
See  Codicil,  4. 
BISTRIBUTION  OF  LEGACIES. 
Where  a  definite  suiplus  remains  In  the  hands  of  the  trustee  imd^ 
a  will  in  excess  of  the  amount  of  cert^n  nnpald  legacies,  after 
payment  of  Oie  l)alance  of  the  specific;  lega^des  and  all  debts 
and  other  charges  against  the  estate,  the  distribution  of  such 
surplus  among  the  redduary  legatees  will  not  be  delayed  be- 
cause a  trust,  connected  with  such  unpaid  legacies,  is  not  yet 
performed.     Thyng  v.  Mosen,  262 

DISTREBtrriONS,  STATUTE  OF. 

See  Statotort  Construction. 
DIVmBNDS. 

See  Life  Estate,  5,  8, 
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DOWER, 

Sec  Electiox,  1,  4,  5, 

EJECTMENT, 
la  ejectmeat;  where  detenduit  claims  imder  the  prorlBltMi  of  &  wiH 
at  a  hying  person  ttiat  be  shall  bave  Immediate  paaacBHlon  of 
tbe  pr(^>ert7  od  otxidltlon  tbat  he  will  take  testaMx  to  Ure  with 
him,  and  support  her  as  one  of  his  own  family,  erldence  is 
admissible  to  show  that  be  took  posseasloa  mider  the  will, 
and  Btlll  retains  possesion,  that  teetatrts  lived  with  him  tor 
a  loDg  time,  and  that  defendant  performed  all  bis  part  of 
Uie  coDttact;  as  In  that  case  he  could  not  be  deprived  of  poases- 
slon,  thoosh  such  contract  Is  c«italned  In  a  teetamentarr  paper. 
Smith  V.  Tttit.  473 

ELECTION. 

1.  Under  tbe  Indiana  Statute  (Ind.  Her.  Stat  ISSl,  sec.  2SO0  as 

amended  by  Iaws  of  1SS5,  ch.  103)  providing  that  a  widow's 
election  against  the  wlU  be  In  writing  signed  and  acknowledged 
by  her  within  one  year  after  probate  of  tbe  will,  actual 
poneedon  of  one-third  of  the  land.  In  Ignorance  of  the  re- 
quirement, Is  not  sufficient;  and  If  shedle  within  theyear  wltlt- 
ont  having  exercised  her  power  to  elect,  the  il^t  cannot  be 
exercised  by  her  heirs.  Fofhery.Ottilliang,  9ft 

2.  A  testatrix,   who  had  beai  the  owner  of  one  entire  dty  lot; 

oouTeyed  by  deed  one^uarter  thereof  to  one  of  her  sons.  After- 
wards, by  will,  she  devised  the  entire  lot,  Including  that  portl«i 
Oiereof  previously  oooveyed  by  her  to  her  three  sons,  indnd- 
Ing  the  grantee  In  the  deed  referred  to,  share  and  share  alike. 
Upc«  tbe  probate  of  the  will,  held,  that  such  grantee  was  re- 
quired to  elect  whether  be  would  rdinqulsh  bis  own  prcq>erl7' 
and  take  under  the  will;  and  that.  If  he  elected  to  retain  his 
own  property  and  against  the  wilt,  he  was  not  ^itltled  to  & 
partition  of  the  remaining  three-fourths  of  the  lot,  but  eqtill? 
will  appropriate  the  Klft  made  by  the  will  to  him,  to  com- 
pcasate  tbe  other  batefldariee  under  it.    Brown  v.  Srom     132 

8.  Id  order  to  raise  a  case  for  an  election  by  a  benefldair  under 
a  will  on  the  gi-ound  that  the  testator  assumes  thereby  to  dis- 
pose of  property  which  he  had  previously  given  to  the  same 
benefldaiT  by  another  instrument.  It  must  very  dearij'  and 
satisfactorily  appear  that  the  testator  has  tntentlonaUy  assumed 
to  dispose  of  the  pit^terty  of  the  beneHdory,  who  ts  required  oa 
tbat  aocotmt  to  give  up  his  own  gift;  and  this  intention  most 
appear  from  the  words  of  the  will  Itself,  and  cannot  be  proved 
by  evidence  dehors  the  Instnunent     Shfrman  v.  Leieis,  233 

4.  Where  a  widow  for  more  than  one  year  after  her  husband's 
death,  falls  to  make  her  elecUoa  between  a  testamentary  pro- 
vision and  dower,  equity  cannot  relieve  her  from  the  statut<HT 
presumption  that  she  baa  elected  to  take  under  the  will  (Rev. 
8L  N.  T.  7th  Ed.  p.  2198,  Hi),  because  she  acted  in  Ignoiauoe 
ol  }he  nature  sod  extent  of  the  estate,  and  relied  upon  the 
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Tepreeentatlons  of  testator's  confldentlaJ  agent  andadTls^r,  who 
-was  familiar  vfiOx  the  estate,  but  Tt-ho  was  also  tlie  luisband 
and  agent  of  testator's  daughter,  out  of  ^vltoee  lauds  plalaUff 
would  be  dowable.  The  act  Is  a  statute  of  UmltaUons,  and 
Gm  poller  of  the  law  forbids  tiie  grantlDg  of  relief  agalnnt 
its  proTlslons.    AMnv,  Kelloffg,  670 

S.  Under  Bucb  <^rcumstancee,  repiesentatlons  by  testator's  aeent 
and  advise-.-  of  matters  of  opinion,  probability,  possibllltT  or  con- 
jecture, even  if  made  In  tbe  presence  of  his  wife,  cannot  operate 
as  on  estoppel  to  prevent  ber  from  pleading  the  ststntoir  pre- 
sumption of  election  against  plalntUTa  claim.    Jd. 

EQTJITABLB    CONVERSION. 

1.  If  the  direction  of  a  will  as  to  the  proceeds  of  the  sale  of 

land  require  laud  to  be  sold,  the  direction  is  equivalent  to  a 
po^dve  command  to  sell,  and  tbe  land  will  for  the  purposes 
of  the  will,  be  deemed  to  be  personalty.  Money  directed  to  be 
employed  In  the  purchase  of  land,  and  land  directed  to  be  sold 
and  turned  Into  money,  are  to  be  UMisldered  as  that  species 
of  property  Into  which  they  are  directed  to  be  converted. 
Where  a  testator  orders  his  land  to  be  sold,  the  conversion  will, 
unless  a  contrary  tutentlcm  distinctly  appears,  be  deemed  to 
have  been  (Urected  merely  for  tbe  piu^osee  of  tbe  will;  and 
CMisequeotiy,  If  any  of  those  purposes  taU,  ao  Hiat  the  mcaey 
does  not  pass  under  the  win.  It  will  in  equity  be  considered 
laud,  and  be  given  to  the  heir.  I^nd,  Id  Mb  devoluUoQ  by  de- 
scent^ always  follows  blood.    Soyv.  Monroe,  413 

2.  Testator,  by  his  will,  declared  that,  after  the  satisfaction  of 

cert^n  devises  and  bequests,  "I  desire  the  renuUnder  of  my 
estate  to  be  equally  divided  between  my  {^lldren,"  namliv 
them.  "I  de^dre  that  my  excntor  will  dispose  of  all  my  real 
estate  as  aoon  as  it  can  be  done  without  loss  to  my  estate." 
Eeid,  that  the  will  did  not  operate  by  its  own  force  to  convert 
tbe  land  into  money,  so  as  to  place  It  beyond  the  lien  of  a 
Judgment  recovered  against  one  of  tbe  children  before  the 
sale  by  the  executor,  which  Uen,  by  Rev.  St  Mo.  1ST9,  K  2354, 
2730,  2731,  27S7,  atta^^es  to  any  Interest  of  the  debtor  In  land, 
whether  legal  or  equitable.    Entburg  v.  Carter,  481 

a  A  will  devising  and  bequeathing  lOl  the  testatrix's  estate,  real 
and  personal,  to  eiecutors,  with  power  of  sale,  for  the  purpose 
of  dlstribntlng  the  proceeds  as  directed,  produces  an  equitable 
coovenlMi  of  tbe  real  estate  Into  personalty.  Qreenland  r. 
Wada«ll,  B*> 

EQTJITAELE  CONVERSION'. 

See  Conditional  Dbtibk  ok  Bequxst,  4. 

BQTjrTABLE  MORTGAGE. 
A    ee»tui  que  trust  tor  life  executed  a  mortgage  In  fee  <m  Ihe 
trust-estate,  and,  after  her  death,  tbe  remainderman  In  fee  exe- 
cuted, under  seal,  an  imattested  paper  covenantlnK  for  suffi- 
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EQUITABLE  MORTGAGE—Confinuerf. 

cient  consideration  that  the  mortgage  sfaonld  oontlnne  to  be  a 
Ilea  on  the  laod.  Afterwards,  he  sold  oud  conTey ed  to  another, 
who  paid  a  Eum  in  cash,  and  contiucted  to  assiuae  certain 
mortgages,  and  pay  certain  debts  of  the  vendor  to  third  per- 
sons, equal  In  amount  to  the  rraialnder  of  Uie  purchase  piic«. 
The  cash  payment  and  part  of  these  debts  were  made  before  Sie 
purchaser  had  actual  notice  of  the  agreement  to  continue  the 
mortgage  lien.  Held,  that,  since  the  purchaser's  agreements 
were  made  before  notice,  and  remained  In  full  force  bMpt 
notice,  there  was  no  eqnltatte  lien  against  the  property  In 
favor  of  the  mortgage  for  the  purchase  money  unpaid  at  the 
time  of  such  nodce.     Watkini  v,  Btynoldi,  442 

EQunr. 

Bill    to  refonn  wUl. 

See  DKTiaEE, 
BRA8UHB. 

See  Revocation,  2,  3,  4. 
EVIDBNCB. 

1.  Where  it  Is  eooght  to  impeach  the  statements  of  a  witness 

by  proof  of  his  admlsdons  contained  In  a  depodtlon  or  other 
vriting  signed  by  him,  the  proper  foundatton  should  be  laid 
therefor  a»  In  other  oases,  by  flrst  directing  his  attention  to 
the  particular  matteis  tn  qucsdon,  and  giving  him  an  opportu- 
nity to  expl^n.    JTaaiKond  y.  Dike,  146 

2.  Evidmce  of  the  situation  of  the  pnrdea  may  be  received  when 

It  Is  necessary  to  a  correct  understanding  of  a.  bequest,  togeth«' 
with  t^e  facta  and  circumstances  which  may  reasonably  be 
supposed  to  have  InBuenced  the  testator  In  making  the  wUl,  In 
ord^  that  the  court  may  ascertain  his  motives  and  inten- 
Itai.    Little  V.  Giles,  312 

See  Conditional  Devise  or  Bequest,  3;  CoN8TEC(7rioK, 
12;  Ejectment;  Election,  3;  Probate,  4;  Testauentart 
Capacity,  1, 15,  17;  Undce  Inflcencej  Will,  1,  4, 8. 
EXECUTION  OF  WILL. 

See  Holographic  Will;  Probate,  B,  6;  Will,  1,  6,  7,  8. 
EXECUTOR. 

1.  An  heir  cannot  maintain  an  action  to  compel   the  execntor 

named  In  the  wUI  to  qualify  or  to  renoimee  the  appcrintment; 
and  such  a  person  not  having  quallBed,  Is  accountable  tcv  prop- 
erty of  the  decedent  In  his  poesesslon  not  to  the  heir  but  to 
the  personal  representative.    Cable  v.  Cable,  21 

2.  Wliere  the  execntor  of  a  deceased  partner,  In  compliance  with 
directions  in  the  testator's  will,  continues  the  partnership  busi- 
ness with  the  surviving  partner,  with  the  testator's  assets,  and 
for  the  beneflt  of  the  estate,  he  does  not  thereby  become 
personally  liable  for  debts  contracted  by  the  firm  during  the 
life  of  the  deceased  partner;  nor  does  the  fact  of  his  so  continn- 
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EXECUTOR— 0>m(i««<d. 

tug  the  busliieas  glre  the  aurvlTliig  partner  any  Implied  authori- 
ty to  bind  him  (or  such  debts.    Mattisoii  v.  Fnrnham,  214 

8.  If  there  be  reosooable  Ki^und  for  considering  that  the  legal 
steps  to  be  taken  to  collect  pssets  by  the  executor  would  have 
been  Ineffectual,  then  his  falluiv,  acting  in  good  faith,  to  t^c 
them  does  not  render  him  liable  as  for  a  devastarit.  Gifford 
V.  (fVonnor.  225 

4.  A  deW  In  presenting  a  claim  against  the  estate  of  a  decedent 
of  more  than  a  year  and  a  half  after  the  probate  of  a  will, 
and  for  six  months  after  the  expiration  of  an  advertisement 
for  claims  against  the  estate,  wholly  unexplained,  bars  the  cred- 
itor from  holding  the  executor  liable  fur  moneys  paid  out  by 
blm  In  good  faith  In  accordance  with  the  provisions  of  the  will. 
alUiongh  for  a  superatltloua  ose.    Id. 

See  Account;  Cokstkuctioh,  16;  Powers,  3;  Trustee,  0. 
EXECUTORY  DEVISE. 

1.  A  fee  determinable  upon  death  of  devisee  without  helra  of  his 

body,  with  a  devise  over  to  his  surviving  broQierB  or  brother, 
may  be  sustained  as  an  executory  devise;  and  the  gift  over  is 
not  too  TMnote  when  mode  to  the  survivors  of  a.  class  of  which 
the  Biat  devisee  Is  a  member.    Summerg  v.  Smith.  118 

2.  A  ^ft  over  to  another  if  the  first  devisee  die  without  issue, 

being  construed  to  import  an  indefinite  failure  of  Issue,  Is  void, 

-     and   the    first   devisee   is   vested    with   the   fee.     Backney  v. 

Tracy,  343 

FAILTIHB  OF  ISSUE. 

See  Executory  Devise,  2, 
FOREIGN  WILL. 

See  Ancillary  Probate  ;  Probate,  5,  6. 
FREEHOLD  IN  FUTURO. 

See  Construction,  15. 

HEIR. 
AcUon  by,  against  executor. 

ExEctrroR,  1. 
"  HEIR3-AT-LAW." 

See  COHSTRUCTIOK,  3 ;  Insdra.nce  Policy. 
HOLOGRAPHIC  WILL. 

1.  The  olographic,  iUce  every  other  testament,  Is  a  solemn  act  de- 

pending for  Its  vaUdlty  upon  compliance  with  the  forme  pre- 
scribed by  law;  and.  however  clearly  It  appears  that  the  de- 
cedent Intended  the  InstnuneDt  to  be  her  will,  if  It  Is  not 
clothed  wltb  the  forma  prescribed  It  cannot  stand.  Suceeaaion 
ofArmant,  361 

2.  An  olographic  teBtamentary  writing  containing  the  caption,  "  Tes- 

tament d'Aglae  Armant,"  but  without  sl)(nature  at  the  end  or 
following  the  testam^itary  dispositions,  does  not  Import  such 
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HOLOGBAPHIC  VfllAj-Conlinaed. 

a  stKimtuiv  as  la  required  under  tlie  higtorical  and  raUonal 
lnterpi«CiilloD  of  article  1588  ot  our  Code.    Id. 

3,  Article  1588  whb  coiUed  Into  our  Code  from  article  970  ot  the 

Frencb  Code,  which  In  turn  had  been  taken  fro^u  an  ordinance 
ot  Louis  XV.  prescrlldng:  the  forms  of  the  olographic  testa- 
ment Prior  fuid  subsequent  to  the  Code  Napoleon,  the  Jurbi- 
prodenoe  of  France  has  be«n  uniform  to  the  effect  that  the  e\i:- 
nature  must  be  at  the  end  of  Ihe  testament,  or,  at  least,  thai 
no  dlspoeltlona  foUowlsg  the  dgnature  can  have  effect    Id. 

4.  This  Jurisprudence  was  extant  and  well-known  when  tiie  fmmet« 
of  our  Code  adopted  our  arUcle.    It  must  be  presumed  that  they 
Intended  It  to  receive  the  same  interpretation,  wblcb  moreover,  . 
correspond  to  the  common  understandlns  and  to  the  standard 
deflaltlon  of  the  meaning  of  the  word  '*  signature."    Id. 

6.  A  contrary  tnterpretaUon  of  a  like  provision  is  the  EJugUsh  statute 
of  Frauds,  by  certain  English  and  American  courts,  was  !<o 
much  criticised  by  sound  legists  that  (be  statute  was  amended 
BO  as  express  to  reqtUre  the  signature  to  be  at  the  bottom  of 
the  testament 

We  are  moreover  satlefled.  In  this  caae,  tliat  the  name,  as  written 
In  the  caption,  was  not  Intended  to  be  a  signature,  but  the*. 
ber  belief  that  the  Instrument  was  hw  will  was  ^mply  based 
on  her  ignoranoe  that  a  stgoature  was  necessary. 

The  other  grotmd  assumed  In  support  of  the  Instrumeiit  as  a  win 
Is  Inconsistent  with  the  foregoing,  and  Is,  besides,  unaupportcd 
by  proof.     Jd. 

INCOME. 

See  Life  Estate,  4,  5,  7,  8, 
IXFANT. 

See  Partition. 
IXXOCENT  PURCHASER. 

See  Eqcitahle  Mortgage. 
INSANE  DELUSIONS. 

See  Testamentary  Capacitv,  9-15. 
INSTBUOTIONS.  BILL  FOR. 

See  Bequest,  3. 
INSDBANCE  POLICY. 
1.  Where  a  statute  autboriiies  the  Insurance  of  an  applicant  for  his 
own  benefit,  the  proceeds  of  the  policy  going  to  his  personal 
representatives  for  the  benefit  of  his  estate,  and  testator  In 
his  appllcatioa  stati^  that  the  Insuraoce  waa  lor  the  benefit 
of  "myself,"  the  proceeds  of  the  policy  must  be  admhilstered 
as  a  part  of  his  estate  under  bis  wUl;  notwithstanding  the 
form  of  the  policy  by  which  the  company  agrees  to  pay  "  to 
the  executors  or  adminlatrators  of  s^d  member  In  trust  how- 
ova,  for,  and  to  be  f<M^wi1h  gaid  over  to  hia  heirs^t-law." 
Harding  v.  lAUWiaU,  39 
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IH8UKANCE  VOIACY— Continued. 

2.  A  policy  of  Insurance  payable  to  "  the  devisees  or  li^rB-ab-law  " 

of  the  Insured,  la  payable  to  his  widow  and  not  to  hla  next 

of  kin,  upon  IUd  dj'iuK  iutetttate  leurtug  no  chlidii;!!— she  tiding 

the  sole  heir  at  his  ii.tbouiiI  propt^rty  under  Itev.  St.  111.  c.  30, 

Sec  1;  and  the  fact  that  she  watt  the  beuettclary  directly  named 

In  other  policies  of  Insurance  on  her  husband's  life  does  not 

change  the   rule  of    couatructlon.     Alexander  y.  A'orthwe»tem 

Masonio  Aid  Aatoeiatum,  163 

See  CoN8TR0CTiONi  17 ;  Besidtjasy  Bequest  or  Devise. 

INTERLINEATION. 

See  Revocation,  2,  3,  4. 
INTOXICATION. 

See  Testamentary  Capacity,  6. 

JUDGMENT  LIEN. 

See  Equitable  Cokversion,  2. 


LACHES. 
A  lapse  of  nearly  20  years  in  asserting  flUe  to  an  Interest  la 
laud,  dujius  which  time  the  claimant  has,  as  the  guardian  of 
his  sons,  treated  the  land  as  belooi^g  wholly  to  tliem,  bars 
lUs  rli^t.  In  equity,  to  assert  his  dalm. 
Notice  that  a  person  claims  an  Interest,  as  beir  in  land  which  has 
been  detised  to  another  ou  the  ground  that  the  will  Is  Inratld, 
Is  no  notice  that  such  p<»von  also  claims  an  Interest  In  the 
land  under  such  will.    Bates  v.  Oillett,  423 

LAPSED  DEVISE. 
Under  Rev,  St  Ohio,  i  5971,  providing  that  where  a  devise  "Is 
made  to  any  child  or  other  relative  of  the  testator,  if  such 
child  or  other  relative  •  •  •  shall  die  thereafter,  leaving  Issne 
surviving  the  testator,  *  •  •  such  Issue  shall  tahe  the  estate 
devised  In  the  same  manner  as  the  devisee  would  have  done. 
If  he  had  survived  the  testator,"  where  a  devise  Is  made  to  I. 
"  for  the  term  of  bis  natural  life,  afterwards  to  his  children  in 
fee-simple,"  and  I.  dies,  and  two  of  Ms  children  also  die  leav- 
ing issue  In  the  lifetime  of  testator,  the  issue  of  the  deceased 
children  of  I.  take  the  share  that  their  parents  would  have 
taken,  had  they  survived  tie  testator,  Owens,  C.  J.,  aad  Wil- 
liams, J.,  dlssenttng.  Woollej/  v.  Parson,  602 
LEGACY. 

See  Ademption;  Anncitt;    Beqdrst;  Demonstrative 
Legacy;  Next  of  Kin. 
lex  domicilii. 

See  Constructiok,  3. 
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LEX  REI  SITAB. 

See  Probate,  5,  6. 
LIFE  ESTATE. 

1.  A  tefitator  directed  as  foUowB:  "  I  devise  and  beqaeaOi  to  my  wife, 

BO  long  oa  she  remains  my  widow,  tbe  net  use  and  omtrol  of 
all  Uie  teal  estate  and  peraoual  property  of  which  I  may  die 
adzed,  for  the  support  of  herself  and  my  children.  Should  she 
marry,  from  and  after  euch  marriage  she  shall  have  and  con- 
trol only  one-third  in  value  of  the  real  estate,  and  one-UiIrd 
of  the  personal  property  then  remalnlQ);,  absolute.  Should  she 
survive  all  my  children,  they  having  died  without  Issue,  I  de- 
vise and  bequeath  all  my  real  estate  and  persooal  property  to 
be  hers,  her  heirs  and  asslij-us,  forever.  But  In  case  of  the 
death  of  my  wife,  leaving  any  of  my  children  survlvtug,  I 
devise  and  bequeath  to  them  all  of  my  estate  in  equal  propor- 
tions, share  and  sha^e  alike;  the  heirs  of  any  of  my  children 
taking  their  deceased  parent's  share."  The  ^dow  married 
again.  Betd  (a)  that  her  interest  In  the  third  of  testator's  land 
was  only  a  llf»«8tate.  (b)  That  the  devise  to  the  children  vested 
at  testator's  death  and  that  the  share  of  one  of  them  who  died 
unmarried  before  the  widow's  marrlaite  passed  to  its  heirs. 
Siddont  v.  Cochrell^  Si 

2.  A  devise  of  property  to  testator's  daughter,  "to  be  kept  and  re- 

tained by  her  as  long  as  she  shall  live,  and  be  disposed  of  as 
to  her  seems  proper  at  her  decease,"  being  a  life  estate  wlih 
absolute  powo"  of  appointment  of  the  fee,  confers  on  the  de- 
visee such  on  Interest  as  enables  her  to  convey  the  fee  by 
deed  In  her  lifetime;  for  if  testator  intended  to  prohibit  an 
alienation  during  her  life,  the  provistm  is  void,  there  being  no 
devise  over.     Toddr.  Baieyer,  64 

3.  A  bequest  of  the  "use  and  Improvements"  of  an  estate  during  the 

natural  lives  of  the  legatees  is  not  rendered  absolute  by  a 
discretion  to  use  a  portion  of  the  principal  sbotild  (t  be  neces- 
sary for  their  personal  comfort,  "saving  as  much  us  posrfble 
for  the  childrm  bora  to  tliem  ";  and  by  implication  the  (diUdren 
of  the  legatees  take  a  vested  Int««st  In  the  remainder  under 
Uie  will.    Feckham  y.  Lego.  66 

4.  A  will  creating  a  tmst  for  the  benetlt  of  the  husband,  son  and 

grandchildren  of  Qm  testatarix,  the  trustee  to  pay  the  husband 
from  time  to  time,  upon  his  -written  request,  so  much  of  the 
income  and  principal  as  he  "  may  require  for  his  own  per- 
sonal use,"  coDStrued,  ex  vieceribva  lmtamenti,ae  Intending  that 
so  long  as  tiie  hnstwnd  Is  able  to  support  himself  by  tala  own 
exertions,  or  has  property  available  (or  his  support,  the  trustee 
shall  not  pay  him  any  portion  of  the  income  or  principal  of 
the  fund.  Mall  v.  SoUoieap,  T5 

6.  Where  certain  shares  of  capital  stock  In  a  bnslness  corporation 
were  bequeathed  In  trust  to  pay  over  the  "dividends  of  said 
stock  "  to  another  diulni;  her  life,  remainder  to  the  tnistee  ab- 
sdntely,  and  thereafter  the  corporation  Increased  its  capital  stock 
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LIFE  ESTATE— (7(>ti*;n«ed. 

to  represent  protlts  actually  iDvested  in  extending  and  perfect- 
ing its  plant,  and  dlstrfbub^  the  new  shares  pro  rata  among 
the  holders  of  tlie  old,  the  new  shares  represented  capital,  and 
not  Income  ur  "  dividends,"  and  therefore  the  trustee  was  en- 
titled, as  against  the  life-tenant,  to  hold  the  new  shares  received 
b7  her,  subject  to  the  same  trust  as  the  old,  and  wltli  the 
same  ilgbt  of  remainder.    Gibbong  T'  Mahon,  392 

6.  A  testator  bequeathed  his  personal  property  to  his  wife  forever. 

and  devised  to  her  and  hts  two  dau^ters,  In  common,  all  h1» 
realty,  to  be  •x'cupled  aud  disposed  of  by  tbem  as  they  should 
think  proper.  By  a  codicil  added  eight  years  afterwards,  and 
expressly  declared  to  be  a  part  of  the  will,  he  directed  tbat 
all  that  might  remain  of  the  property  of  bis  wife,  both  real 
and  personal,  at  her  decease,  should  go  to  B.  Uls  wife  died 
before  testator.  Held,  that  testator  intended  to  give  his  wife 
a  life-estate  only,  with  remainder  to  B.  on  her  death.  Afflrm- 
Ing,  30  Hun.,  121.    Ooiter  v.  Bray,  485 

7.  A  devise  of  property  In  trust  to  pay  the  income  to  testator's 

daughter,  "  fur  her  sole  and  separate  use,  upon  her  separate 
receipt,  witbout  the  control  or  interference  of  any  husband  she 
may  have  or  take,  for  and  during  all  the  term  of  her  natural 
life,"  creates  a  trust  for  life,  and  not  for  coverture,  though  the 
daughter,  being  only  five  years  old.  Is  not  married  nor  contem- 
plaUug  marriage.    Sunlzleman't  Estate,  S05 

8.  Testator  left  his  resldnaiy  estate  to  trustees  to  pay  the  net  In- 

come therefrom  to  his  daughter  durlni^  her  life,  and,  after  her 
death,  the  principal  to  a  ctuuitable  association.  Part  of  tha 
estate  consisted  of  shares  In  a  land  company,  held  l^  testator- 
Tbe  company  was  unincorporated,  but  was  ortianlEed  by  a 
contract  entered  into  by  Its  members,  which  provided  that  Its 
bnsinesB  should  be  to  buy  and  sell  land,  and  should  be  carried 
on  by  trustees  in  their  own  namcB:  that  the  interest  of  each 
member  should  be  measured  by  bis  sliares  of  stock,  which  he 
could  sell  and  transfer  without  consulting  with  his  associates, 
end  without  impairing  the  power  of  the  trustees,  or  the  e.^- 
Istence  of  the  company;  that  the  stockholders  should  select  the 
trustees  to  manage  the  business,  and  should  be  eudtled  to  a 
distributive  stiare  In  the  profits.  After  testator's  death,  the- 
trustees  sold  part  of  the  land  belonging  to  the  company,  and 
declared  a  dividend  of  the  profits  thereon.  The  increased  price 
of  tiie  land  was  due  to  tiie  discovery  of  copper  im  adjacent 
lands  after  testator's  death,  i/eid,  that  the  dividend  was  per- 
sonal estate  representing  income,  and  that  having  aocrusd  after 
testator's  death  it  went  to  his  daughter.  Appeal  of  MerehanCs 
Fund  Association  576 

LrFTl  INSTTRANCB. 

See  iKStJRANCE  Policy. 

LOOTATION  OVER. 

.    See  Devise,  2,  5;  Powebs,  2;  Rehaiuder,  1. 
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LaOTATIONS,  STATUTE  OF. 

See  Election,  1, 4,  5;  Note  at  p.  S9. 
LOST  WILL. 

See  Probate,  2. 

MURDER.       ' 

See  Statutory  Constrdction, 
MUTUAL  WILLS. 

See  Note  {Johnea  v.  Beers)  at  r.  441. 

NEXT  OF  KIN. 

A  gift  over  to  next  of  kla  and  to  certain  other  legatees  alter 

tennlniitloQ  of  a  particular  estate,  held  to  refer  to  those  who 

should  be  next  of  kin  at  the  tennlnatloa  of  the  particular  estate. 

FargoT.  Miller.  1 

ReroeatlMi  of  Probata,  -  20 

SlgQlng  bj  mat^  38 

The  Rule  In  Shelley's  Case,  C3 

Statute   of  llmltatlona— Wlien  trustee  Is  barred,  the  ceetui  que  tnttt 

also  Is  barred,  89 

Effect  of  change  in  the  law  lespectlr^  the  execution  of  wills,       107 

Gift  over  after  an  absolute  devise,  1$7 

Abrogation  of  contlnulog  trusts,  155 

TVoric  of  descrlptioD,  generat  and  gpeclHc,  223 

Statute  of  distribution— When  husband  Is  heir  of  the  wife,        283 

Remarics  of  testator  by  beneficiary  onder  a  will,  341 

"Will  of  realty— Fersonalty-'Executlon  and  Frebate— Foreign  wills, 

acd  Comity  351 

diarltable  derlaea  and  ttcquests— Uncertainty,  372 

Disposition  of  property— Intestacy— What  Is  a  will,  390 

Mutual  wills,  441 

Insane  delusions— BeUef  In  spirltualtsia- Witchcraft,  400 

Dertae— Judgment  Hen,  484 

Testamentary  capacity— When  the  testator  la  aged,  or  tn&rm,  or 

partially  or  entirely  blind— Abs^itrmlndedness  or  feeble-minded- 

ness,  S63 

Nuncupative  vrills,  EiS& 

NOTICE. 

See  Equitable  Mortgage  Laches. 
HUNCUPATrVB  WILL. 
1.  A  will  executed  in  the  country,  and  purporting  to  be  a  nuncu- 
pative testament  tmder  private  signature  In  the  presence  of 
three  wltneeses  only,   one  of  whom   did  not  und^'stand   the 
language  In  which  the  testator  expressed  himself,  and  the  will 
was  drawn  up,  Is  invalid. 
A  tmncnpative  will  under  private  signature,  executed  before  two 
competent  witnesses  only,  Is  Invalid.    Swxemon  o/Dauterivt  181 
a.  The  law  dlsqualillee  as  witnees  to  a  testament  a  person  who  is 
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NUNCUPATTVE  WILL-C<m(i»tt«d. 

deaf.  A  vilneaB  who  doM  not  nnderstand  the  langoage  In 
whl(^  the  will  Is  dictated  and  written  down  1b  Intellectually 
deaf,  and,  practically,  is  as  Uioufih  be  bad  not  attended  at  all.  Id. 

3.  The  drcumstance  that,  while  it  was  b^ng  dictated,  what  was 

then,  aald  bad  been  translated  to  tbat  witness,  does  not  supply 
the  want  of  knowledge  of  the  latter.    Id. 

4.  On  proceedings  to  establish  an  alleged  nuncupative  will,  made 

by  deceased  three  days  before  his  death,  whereby  be  gave 
nearly  all  bis  property  to  his  widow,  to  the  exclusion  of  hia 
children.  It  Is  proper  to  charge  the  Jury  that  the  nuncupative 
Will  must  be  atrtctly  proved  in  aH  essential  points;  that  it  must 
be  made  as  a  matter  of  necessity,  and  nut  as  s  matter  of 
cbolce:  tbat  it  must  appear  that  the  deceased  was  in  extremii 
when  be  made  the  will;  and  that  the  Jtuy  should  And  against 
the  nuncupative  will  if  they  believed  from  the-  evidence  that 
deceased  had  plen^  of  time  and  opportunity  to  execute  a 
formal  written  will.    Seaife  v.  Hmmont,  B8T 

5.  Where  a  verbal  will  is.  reduced  to  writing  and  subscribed  by 

two  witnesses  one  of  whom  la  a  legatee  thereunder,  and  the 
other  Is  bis  wife,  the  husband  is  not  a  competent,  disinterested 
witness,  within  the  meaning  of  secUou  S991  of  the  Revised 
Statutes,  and  the  will  Is  invalid.     Vroottuin  v.  Fouiera,  611 

6.  The  two  witnesses  to  a  verbal  will  must  be  competent  dlsln- 

tereated  witnesses  at  Hie  time  of  tlietr  attestation,  and  their 
dlsquallflcatlffli  as  witnesses  by  reason  of  interest  tmder  the 
will,  cannot  be  removed  1^  a  renuni-iadmi  of  such  interest  at 
the  time  the  will  Is  admitted  to  probate,  or  at  the  trial  of  an 
Issue  to  contest  the  valldlly  of  the  wIU.  Section  8925  of  the 
Revised  Statutes,  as  to  the  effect  of  a  witness  being  a  devtsee 
or  legatee  under  the  will.  Is  not  applicable  to  v^bal  wills.    Id. 


PABOL  EVIDBNCE]. 

See  CoNDiTiOKAL  Devise  ob  Bequest,  3;  Constructiom 
12. 
PARTITION. 
An  infant  party  defendant  to  a  suit  in  partldon  is.  In  the  absence 
of  fraud,  as  mucii  bound  by  the  decree  made  therein  as  an 
adult    SiUtY.Eldredgt,  3T3 

PARTNERSHIP. 

Bee  ExectnoB,  2. 


See  Powers,  2. 
FOWm  TO  MAKE  A  WIUi. 

Bet  Testamemtart  Capacitt. 
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POWERS. 

1.  A  power  of  sale  annexed  to  a  devise  of  the  fee,  to  be  exercisal 

at  the  dlscretloD  of  tlie  derisee,  and  without  derignatlng  any 
particular  object  for'whlcti  It  sbould  be  exerdaed,  expire  at 
Uie  death  of  ttae  derlsee.    Sites  t.  Hldredge,  37& 

2.  The  will  derised  and  bequeathed  testatrix's  eetate  to  executors, 

with  power  of  sale  for  the  pnrpoee  of  dlstrlbotlng  the  proceed!, 
(Hie-thlrd  each  to  testatrix's  brother  and  sister,  and  the  Income- 
of  the  other  third  to  another  sister,  A.,  while  she  reoiaiaed  (be 
wife  of  her  then  husband.  If  she  survived  him  she  was  to- 
toke  the  corpvs  ot  the  fund,  and  if  slie  did  not.  It  was  to  go 
to  her  lawttal  issue,  if  she  left  any  surviving  her,  who  reached 
the  age  of  21  years;  otherwise  it  should  go  to  testatrix's  brother 
and  the  other  sister.  When  testatrix  died  A.  liod  no  chlldiea 
Uving.  Held,  that  the  dlrecUou  to  pay  the  fund  to  A's  children 
In  the  event  mentJoned,  or,  on  their  failure  to  arrive  at  the 
age  of  majority,  to  testatrix's  brother  and  sister,  was  void 
under  1  Rev.  St  N.  Y.,  p.  773,  f  1,  forblddluK  the  suspeusiou 
of  the  ownership  of  personal  propertj'  for  more  than  two  Uveft 
In  items  at  (he  death  of  testatrix.    Gremland  v.  Wnddell,    &9I> 

3.  The  power  of  sala  given  by  ttae  will  to  die  executors  is  not 

within  the  statutory  term  of  express  trusts,  to  execute  which 
the  supreme  court  has  i^ower  to  appoint  trustees  under  1  Rev. 
St  N.  T.,  p.  730,  K  60,  70.  The  power  of  sale  being  vested 
In  executors,  such  power  would  be  taken  by  an  administrator 
with  the  will  anaexed,  and,  on  ttae  acceptance  by  the  supreme 
court  of  the  resignation  of  the  surviving  executor,  the  power 
of  sale  could  not  be  executed  by  a  trustee  appointed  by  the 
mpreme  court    lel. 

4.  Upon  the  reslguaUon  of  the  surviving  executor,  the  supreme 

court  appointed  A.  as  trustee,  to  whom  teetabrix's  brother  aiid 
other  sister  OKiveyed  and  transferred  ttaeir  conUng^it  Intenst 
in  the  property.  3eld,  that,  as  testatrix  would  die  intestate 
as  to  such  fimd  In  case  A.  did  not  survive  her  husband,  or 
In  case  the  power  of  sale  was  not  exercised  by  sale  of  the 
land  during  ber  life,  the  Intestacy  would  be  applicable  to  it  aa 
real  estate,  and  (he  land  or  personally  would  go  to  testatrix's 
next  of  kin,  the  brother  and  sister.  The  Issue  of  A.,  if  she 
should  leave  any  sur^vlng  her,  would  have  no  Interest  In  the 
fund  or  property,  and,  if  she  did  not  survive  her  husband,  her 
Interest  would  be  ooly  a  llfe«state.  The  brother  and  edster  hav- 
ing conveyed  their  Interest  to  A.,  she  acquired  the  entire  ben- 
eficial Interest  hi  the  property,  makhig  the  exerctoe  <WC  the 
power  of  sale  unneoeesaiy.    Id. 

POWERS. 

See  Life  Estate,  2;  Tedst,  1;  Teustee,  5. 

PRECATORY   WORDS. 
1.  Where  Ihere  Is  an  atwoluto  or  unlimited  devise  or  bequest  sub- 
sequent precatory  expressions  as  to  the  dlsposItlfMi  of  the  prop- 
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-PRECATORY  WOBIfS— Continued. 

ertf  after  th«  deatb  of  tbe  devisee  or  legatee,  will  not  defeat 
the  devlaa  or  bequest,  nor  limit  tbe  estate  Oiereln  to  tlie  right 
of  use  aod  poaseesion  during  Me.   Stilt  T.  BilU,  134 

2.  When  there  is  an  absolute  power  of  disposal  with  tlie  confidence 

expressed  that  the  donee  will  dispose  of  the  property  according 
to  the  testator's  wishes,  none  being  expressed,  there  is  no  tniet. 
eUesY.Aiulou,  174 

PBBSBNTATIOX  OF  CLAIM. 

See  ExECUTOB,  4. 
PRBSUMFnON. 

See  Pbobate,  3. 
PROBATE. 
1.  Under  the  statutes  of  Minnesota,  (sections  lS-17,  Oea  SL  1878), 
the  burden  of  establishing  the  sanity  of  a  testator  la  upon  tiim 
who  ofFers  the  will  for  probate. 
This  view  of  the  statute  docs  not  necessarily  change  the  conunon 
practice,  whereby  tbe  proponent  first  makes  out  ^paifere  mia 
vaaa,  the  contestsnt  then  Introducing  evidence  of  Insanity,  leav- 
ing to  proponent  Ihe  privilege  of  again  submitting  testimony  as 
to  tbe  testator's  soundness  of  mind  In  re  Layman's  Will,      127 
:2.  Where  the  probate  court  has  found  and  established  the  con- 
tents of  a  lost,  spoliated  or  destroyed  will.  In  a  future  proceed- 
ing to  contest  the  validity  of  such  will,  the  order  of  probate 
will  be  prima  fade  evidence  of  the  due  attestation,  execution, 
validity,  and  coDtents  of  the  will,  and  the  burden  of  procrf  wUl 
be  <Hi    the    contestants    to  invalidate   such    wUL      £ehrtM  t 
BehreM,  300 

3.  Wh€Si  a  wUl,  once  known  to  exist,  and  to  have  been  in  the 

custody  of  the  testator,  cannot  be  found  after  his  decease,  the 
legal  presumption  is  that  It  was  destroyed  by  the  testator  with 
the  Intention  of  revoking  it.   Id. 

A.  To  strengthen  such  presumption,  it  is  competent  to  prove  tbe 
declarations  of  the  testator  after  making  his  will,  that  he  had 
destroyed,  or  Int^ided  to  destroy,  the  same.    Id. 

JS.  The  statute  of  New  Jersey  (Rev.  of  N.  J.,  Supp.  776)  providing 
for  the  probate  of  foreign  wills  does  not  abrogate  the  rule 
that  devisee  of  realty  must  be  executed  according  to  the  law 
of  the  state  wherein  the  land  lies;  but  merely  renders  a  tran- 
script of  the  foreign  probate  competent  evidence,  dispensing 
with  proof  by  the  subsctitdng  witnesses.    Nelson  v.  Potter,  317 

6.  The  courts  of  one  state  being  without  Jurisdiction  over  dtle  to 
lands  In  another  state,  the  clause  of  the  fedeial  coostitutlan 
requiring  full  fidlh  and  credit  to  be  given  in  each  state  to  the 
records  and  Judicial  proceedings  of  every  other  state,  does  not 
apply  to  foreign  derises  of  realty.  Id. 
PROBATE. 

f^  Ancillari  Pbobats,  Codicil,  Will,  8. 
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PUBLIC  POUCT. 

See  Bequest,  2;  Tbust,  2. 

QUANTUM  MERUIT. 
S.  woi^ed  toe  P.,  who  was  his  uncle,  without  any  exprees  agree- 
ment for  cmiip«iaatlon,  but  with  the  mutual  underetanding  of 
both  that  be  should  be  compensated  by  adequate  provlstons  la 
the  will  of  M.  The  latter  died  without  nmhing  such  provlHioa- 
Jleld,  that  8.  ml^t  recover  the  v&lue  of  sndt  swvlces  as  npcai 
a  quantum  meruit,       Hehwab  v.  I'terro,  20a 

REFOBMATION. 
Bill  to  reform  will. 
6'«e  Devise. 

EBLiGioua  socmrr. 

See  Charitable  Bequest,  2, 3. 
REMAINDEB. 

1,  A  devise  to  testator's  son  for  life  upon  ctudltloD  that  he  oo- 

cupy  the  estate,  with  a  Umltatlon  over  in  fee  to  his  "lawful 
heirs "  upon  his  death  or  refusal  to  occupy,  creates  a  vested 
remainder  In  the  clilldrea  of  the  llfe-tmant,  who  immediately 
become  entitled  to  posaeeslon  upon  their  fother  selling  and  de- 
livering posseaslcai  to  a  stranger.    Ctmger  y.  Lowe,  13» 

2.  The  law  favors  the  eoily  vesting  of  estates,  and  the  oomia  will 

generally  adopt  the  earUer  of  two  possible  periods.  But  the 
testator  may  defer  Uiat  period  aud  make  the  vesting  of  the 
estate  depend  upon  a.  contingency;  and  when  he  has  d<»e  so 
with  reasonable  certainty  his  wlsbes  will  prevail  provided  he 
does  Q«t  transoesid  the  time  allowed  by  the  rules  of  law. 
'Lanwfur  v,  ICieh,  156 

See  CoNTTKOEHT  Remainder;   Life  Estate,  1,  3,  5,  0. 
Rule  im  Shelley's  Case;  Trust,  1. 
REM0TBNES3. 

See  ExBCUTOar  Devise. 


RESCISSION. 

See  Contract. 
RESIDUAHT  BEQUEST  OR  DEVISE. 
See  D'evisb,  2. 
A  gi'uerol  bequest  of  "all  other  protierty  of  which  I  shall  die 
seized,"  passes  the  benefit  of  a  life  Insurance  policy  payable 
"  to  ihe  devisees,  or,  IC  no  will,  to  the  heirs."    Aveling  v,  2fortk- 
WeeUrn  Matonio  Aid  Agsociatum,  12 

See  Codicil,  3;  Residuart  Legatee. 
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HESmUAST  LEGATEE. 
A  reriduAiy  legatee,  as  a  general  rule.  Is  NitlUed  to  ell  iegadea 
not  effectnallr  disposed  of  bf  tbe  will;  but;  to  be  thus  entitled, 
he  must  be  the  general  legatee  of  the  testator's  whole  realduar; 
estatf.  Where  the  testator  has  confined  his  gift  of  raidiie  to 
a.  particular  part  of  hla  estate,  and  excluded  another  part  wUI 
not  pass  under  the  gift  of  residue.     Jioy  v.  Monroe,  413 

See  Conditional  Devise  ob  beqdebt  4. 
RKSTBAINT  OP  ALIENATION. 

See  Live  Estate,  2. 
RETROSPECTIVE  LEGISLATION. 

5m  Will,  2. 
EEVOCATION. 

1.  It  mar  be  laid  down  b8  r  general  mie  that  a  written  Instm- 
ment  which  dlscloeefl  the  Intention  of  the  maker  respecting  the 
poHthumous  destination  of  his  pn^Krty,  and  which  Is  not  to 
operate  until  after  his  death,  is  testamentair  In  Its  cliaracter, 
and  not  a  deed  or  oon1fa«t,  and  may  be  revoked.  Sagtefow  v. 
Beed,  268 

2.  A  testatrix  erased   the   word    "fourteenth"   In  her  wlK,  and 

Interlined  Uie  word  "  twelfth,"  so  as  to  Increase  smaller  de- 
Tlses  to  larger  ones;  but  the  erasure  did  not  rraider  the  word 
Illegible.  Held,  tliat  such  action  was  an  attempt  to  make  a 
new  disposition  of  the  property,  which  was  Inopeiadre  under 
Gen.  Laws  N.  H.  c.  193,  i  6,  requiring  all  changes  which  In 
any  way  alTeot  a  will  to  be  attested  and  s^tscrlbed,  in  the 
testator's  presence,  by  three  or  more  credible  witnesses;*  and, 
there  being  no  apparent  intention  to  revoke  exo^t  by  way  of 
the  attempted  alteration,  aud  the  word  erased  not  having 
been  obliterated,  Uie  word  "fourteenth"  remained  as  a  part 
of  the  -vfUI.    Gardner  v.  Gardiner,  2S3 

8.  In  such  case,  the  word  "  fourteenth  "  not  having  been  obliterated, 
OKTti  was  no  revocation  within  the  meaning  of  Gen.  Laws  N. 
H.  c.  103,  f  14,  which  provides  that  "  no  will  or  danse  thereof 
shall  be  revoked  unless  by  some  other  valid  will  or  codicil,  or 
by  some  writing  executed  In  the  same  manner,  or  by  canceling, 
tearing,  oUlteiBtlng,  or  oHierwlBe  destroylt^  the  same."     Id. 

4.  The  clause  containing  (he  erasure  and  InterUneatloa  originally 
mentioned  nine  devisees,  but  the  names  of  two  of  them  were 
canceled  by  drawing  a  light  pendl  mark  through  them.  In 
the  Biweecding  daose,  disposing  of  the  remaining  flve-four- 
te^iths,  the  word,  "fourteenth  "  remained  unchanged,  and  the 
will  contained  no  residuary  clause.  Meld,  tliat  the  cancelation 
was  condltlooal,  and  made  with  a  view  to  the  attempted  change 
of  disposition,  which,  having  failed,  the  legadea  remained.  Sea 
contract  Id. 
BIGHTS  OP  CBEDXTOaa 
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RULE  IN  SBELLETB  CASE). 

1.  When  a  derise  is  to  heirs  generally,  no  pardonlar  person  or 

class  of  persons  b^ng  derignated  as  remainder-men.  the  mle 
In  Shelley's  Case  applies  and  Is  held  to  conduslvely  exprees 
the  Intention  of  the  testator,  notwithstanding  the  expraeslon 
of  an  intenUmi  that  the  ancestors  shall  take  a  kas  estate  than 
tba  fee.    Bageman  t.  Bageaum,  60 

2.  The  rule  In  Shelley's  Case  la  a  nile  of  property  and  not  one 

of  construction.  It  prevails  over  the  manifest  Intention  of  the 
testator;  aud  Is  applicable  alike  to  leasehold  and  to  frc^iold 
property.   '  Bvghes  y  .  Sicklas,  123 

A.  Testator  devised  property  In  trust  to  pay  the  Income  to  tes- 
tator's daughter  for  life,  aud  after  her  decease  "IQ  trust  to 
and  for  the  ouly  proper  use,  benefit,  and  behoof  of  such  per- 
son or  persona  as  would  be  entitled  to  the  same"  by  the 
laws  of  the  state,  "If  my  said  daughter  had  survived  her 
mother  and  husband.  •  •  •  and  died  Intestate,  seized  and 
possessed  of  the  said  premises,  and  for  such  estate  and  estates 
aa  such  perstm  or  persons  would  In  sudi  case  be  entitled  to 
by  tiie  laws  afoteaald."  Beld,  that,  because  of  tLe  exclusl<Hi 
of  the  Iinsbuid.aQd  mother,  the  mle  In  Shelley's  Case  did  not 
apply,  and  the  devlsa  created  a  valid  trust  In  favor  of  those 
entitled  In  remainder,  aaA  It  was  immaterial  that  {he  husband 
and  mother  died  before  the  daughter.    KyMtzlewum^a  EstaU,  OOK 

shelley's  case,  rule  in. 

^«9Kdle  im  Shelley's  Case. 
signature. 

See  HoiJXiRAPUiG  Will;  Will,  1.  6,  8. 
SPIBITUAUSM. 

See  Testament AHV  Capacity. 
STATUTE  OF  DISTRIBUTIONa 

See  Statutokv  Constbuctiok. 
STATUTE  OF  LIMITATIONa 

See  LtuiTATiONS,  Statute  of. 
STATUTORY  CONSTRUCTION. 
A  legatee  and  heir  who  murders  the  testator  In  order  to  prevent 
the  revocation  of  the  will,  shall  not  be  euflered  to  reap  the 
benefit  of  his  crime  edbw  tmder  the  will  nor  under  the  statute 
of  fUsMbullonB.    Bigge  v.  Palmer,  329 

SDBSCHIBINa  WITNESS. 

See  Nuncupatiyb  Will,  5,  6;  Will,  1,  2,  3,  5,  7,  8, 

SUPERSTITIOUS  USBa 

See  ExECUTOE,  4. 
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Iawb  WIb.  iSSO,  c.  176,  iCQnliliiK  the  payment  of  a  percentage 
on  all  estates  of  decedents  of  uore  than  (3,000  In  counties 
of  orer  150,000  inliabltants  to  the  county  treasurer,  for  the 
use  of  the  county,  as  a  condlUoa  precedent  to  their  settlement 
ju  probate  proceedings  leyiea  a  tax,  and  is  void  under  Const 
Wis.,  art  4,  a  31, 3:!,  prorldlug  that  taxes  must  be  assessed  and 
collected  by  laws  "unifonu  In  tiielr  operation  throughout  the 
state,"  and  "  not  by  special  or  private  laws."  Taylor.  J.,  dto- 
senting.  Such  tax  cannot  be  upheld  as  a  tax  on  "  civil  suits," 
under  Const  Wis.,  art.  7,  !  18,  providing  that  "  the  legislature 
shall  Impose  a  tax  on  all  dTll  suits  •  •  •  which  shall  con- 
stitute a  fund  to  be  applied  towards  the  payment  of  the  salatr 
of  Judges,"  since  the  tax  must  be  paid  to  the  count?  treasurer, 
for  the  use  of  the  county.  The  settlement  of  estates  in  the 
probate  court  is  not  a  "  dvil  suit "  vrltliln  Hie  meaning  of  the 
constitution.    State  v.  Mann,  61S 

TESTAMENTARY  CAPACITY. 

1.  Upon  an  lesne  of  testamentary  capacity,  where  the  testator, 

who  had  preriousiy  been  of  sotmd  disposing  mind  and  memoiy, 
was  suddenly  prostrated  with  severe  and  fatal  liln^ss,  during 
which  he  executed  a.  codicil  to  his  will.  It  is  competent  for 
the  proponent  to  prove  that  a  short  time  before  he  was  takrai 
Bick  ttie  testator  had  expressed  his  Intention  to  make  BU<^ 
changes  In  his  will  as  he  did  make  by  his  codicil. 
It  Is  proper  In  such  a  case,  to  show  the  consistency  of  the  wUl 
with  the  natural  inclinations  and  previously  declared  inten- 
tlona  of  the  testator.    Hammtrnd  v,  IHke,  MS 

2.  In  determining  the  question  of  undue  Influence  upon  the  mind 

of  a  testator  in  disposing  of  bis  property  by  will,  the  frame 
of  the  will  and  the  nature  of  the  testamentary  dlspositlonB 
are  in  themselves  important  evidence.  MiteheU  v.  Mitvhell,  170 
Z.  To  constitute  imdue  Influence,  the  testator  must  be  so  controlled 
by  persuasion,  presstu«,  or  fraudulent  ccmtrlvance  that  be  Is 
Dot  left  to  act  intelligently  and  voluntarily,  but  becomes  sub- 
ject to  the  will  or  purposes  of  others.    Id. 

4.  A  testator  may  be  affected  by  his  prejudices  and  predilections 

aridns  from  his  associations  and  external  influences,  but  if  he 
is  of  sufficient  testamentary  capacity,  he  may  nevertheless  dis- 
pose of  his  property  as  he  pleases  by  will,  if  It  be  his  own 
voluntary  act 
Evidence  held  sufficient  to  support  the  findings  of  the  trial  court. 
Jd. 

5.  The  test  of  teetamentary    capad^   is   that  the   testator  can 

comprehend  the  property  that  he  is  about  to  dispose  of,  the 
objects  of  his  bounty,  the  meaning  of  the  business  In  whidi 
he  is  engaged,  the  relation  of  each  of  theae  factors  to  the 
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TESTAMENTABY  CAPACITY-- Co»«nu«d. 

ottkera,  and  the  distribution  that  i»  made  by  the  wUL  £annuUr 
V.  Jackson,  23e 

&  The  effect  of  present  IntoxUation  and  mental  dlseaae,  induced 
by  habitual  hidulgence  In  Intoxicants,  must  be  measured  by 
the  test  Indicated;  for  both  may  exist  in  some  degree  without 
destroying  testamcutarr  capadiy.   j,j_ 

7.  A  will  maj  be  contaar;  to  the  prlnclplee  of  justice  and  bomanity 
— 4t  may  be  both  imnatuial  and  unjust^yet  If  it  appeals  to 
hare  been  made  by  a  person  of  sufficient  age  to  be  competent 
to  make  a  wlli,  and  also  appears  to  be  the  free  expresdon 
of  a  sound  mhtd.  the  courts  must  uphold  It  MiddUditeh  v. 
WilliaiM,  447 

&  Where  want  of  teatamentary  capadty  or  undue  InBoenoe  Is 
alleged,  it  Is  the  duty  ct  the  court  to  examine  the  proTidiMLS 
of  the  will,  to  see  whether  or  not  they  furnish  any  evideiice 
of  the  truth  of  the  charges  made  against  the  validity.  Stand- 
ing alone  they  are  InsuflBcient  to  support  a  judgment  against 
the  yalidity  of  tbe  wUl,  bat  in  ooonection  with  other  eridenoe 
may  be  entlOed  to  considerable  wd^t    Id, 

d.  If  a  testator  poesessee  sufficient  mental  power  to  take  Into  ac- 
count an  the  constderations  necessary  to  the  making  of  a 
proper  will,  though  he  is  subject  to  an  Insane  dehudon,  yet  If 
it  appears  that  such  delusion  neither  Influenced  blm,  nor  was 
calculated  to  Influence  him,  In  making  his  wUl,  his  will  mutt 
be  upheld.    Id 

10.  When  a  person  conceives  someihlng  extravagant  to  exist,  wUcb, 
bowever,  has  no  existence,  but  Is  the  creature  of  Us  imaglna- 
tton,  and  whenever,  at  the  same  lime,  having  oace  so  con- 
ceived, he  is  incapable  of  being  permanently  reasoned  out  of 
such  conception,  such  person,  It  is  sate  to  say,  Is  subject  to 
an  Insane  delusion.    Id. 

11.  It  Is  only  a  conception  or  delusion  which  springs  up  eponta' 
neously  In  the  mind  of  a  person,  and  Is  not  the  result  of  evi- 
dence of  any  kind,  that  can  be  said  to  furnish  evidence  that 
his  mind  Is  unsound.    Jd. 

12.  Where  a  person  Is  Induced  by  false  evidence  or  by  false  state- 
ments to  believe  a  fact  to  exist,  which  does  not  exist,  or  where, 
in  conseqaenoe  of  his  faith  In  evidence  which  la  true,  but 
wUoh  Is  wholly  Insuffldent  to  prove  the  truth  of  what  he 
believes,  he  believes  a  fact  to  exist  which  In  reality  hns  no 
existence,  his  belief  may  show  want  of  discernment,  or  that 
be  lacks  ordinary  power  of  dlscilmlnation,  and  la,  ctmseqnentJy, 
eaidly  duped,  but  not  that  his  mind  Is  unsound.    Id, 

13.  Belief  in  Hplrltnallsm,  that  is,  that  tiiere  can  be  communication 
between  the  spirits  of  the  dead  and  Oie  living.  Is  not  an  hisaoe 

Jd. 
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TESTAMENTAKY  CAPACITY- C«i(in««d. 
14,  The  tenn  "delusicHi,"  as  f^plled  to  Inaanlt^.  doea  not  meaa 

a.  mere  mistake  of  fact,  or  being  Induced  by  taiae  ertdence  to 

believe  that  a  tact  exists  whloh  doea  not  exist   Id. 
IC.  The  declamtloas  of  a  testator  are  competent  to  show  the  coO' 

dltloD  of  hla  mind,  but  not  to  prove  undue  infiuence  bf  either 

penous  or  apiilts.    Id. 

16.  A  person  who  Is  aged,  InQrm,  and  almost  blind  may  make  a 
valid  wUl  If  capable  of  recollecting  the  property  abe  Is  about  to 
dispose  of,  onderstandlng  the  mann^  of  dlBMbudng  ajB  ther^n 
■et  forth,  knowing  the  objects  of  her  bonnty,  and  the  nature 
of  the  business  in  which  she  is  engaged.  Waddmgionv. 
Bmby,  558 

17.  The  facts  that  the  draughtsman  of  the  will  ia  executor,  and 
his  wife  and  eon  are  favored  legatees,  while  they  call  for  sus- 
picious scrudnj',  will  not  invalidate  the  will,  without  some  more 
certain  evidence  appearing  of  fraud  or  undue  Influence.  Kach 
case  must  be  adjudged  by  its  own  drcumstances.  and  no  gen- 
eral rule  can  be  made  applicable  to  all  casee.    Id. 

TITLE  BT  DEVISE. 

Title  \ff  deviae  is  title  by  "  purchase."     Siamm  v.  £o»tKiek,       501 
TBTJST. 

1.  Under  a  will  beqtteatblng  testator's  real  and  personal  property 

in  trust  to  executors  for  the  purpose  of  disposing  of  It  to  tlie 
best  of  tb^  Judgment  tor  the  support  and  education  of  his 
two  children,  directing  that  the  executors  shoijld  pay  none  of 
the  children's  debts  unices  first  autiiorlEed  by  them,  and  should 
cut  off  supplies  if  there  were  any  extravagance,  and  making 
ft  gift  over  to  others  of  the  estate  remaining,  if  the  chldren 
should  die  without  issue;  it  was  held  that  the  executors  took 
the  l^cal  title  In  fee;  that  a  conveyance  of  the  property  by  the 
only  acttog  executor  was  valid.     Chase  v.  CaTtwright,  83 

2.  There  is  no  rule  of  public  policy  in  SlassBcbusetts  forbidding 

the  accumulation  of  a  fund  in  the  bands  of  on  acdve  trustee 
beyond  the  majority  of  the  cetlui  que  tntit.  Clnflin  v. 
Glafiia,  '  Ifil 

3.  Where  land  Is  devised  in  trust  to  pay  the  hioome  to  A.  for  life, 

and  to  convey  the  fee  to  the  right  heirs  of  A.  on  her  death, 
no  conveyance  to  the  heirs  is  necessary  dnce  3  Hev.  St.  N.  T., 
(7th  ed,),  p.  2183,  Sec  67,  providing  that  "  when  the  purposes 
for  which  an  express  trust  shall  have  been  created  shall  have 
ceased,  He  estnto  of  the  trustee  shall  cea^  olso."  of  Its  own 
force  vested  the  Utle  to  her  heire  immediately  upon  her  death. 
WaiWn«  T.  StynoUU.  «2 

4  An  Instrument  by  which  certain  personal^  is  transferred  to 
one  in  trust,  to  pay  the  income  and  profits  arising  from  it  to 
the  grantor  during  her  life,  and  directing  tliat  money  coming 
Into  the  hands  of  tbe  grantee  by  virtue  of  the  trust  shall  be 
Inveated  in  real  estate  designated  by  the  grantor,  and  that 


D.qitizeabyG00l^lc 


€2  OTDEX 

TB.TJ8T— Continued. 

after  her  death  tbe  grantee  shall  distribute  among  her  children 
all  of  Bald  property',  does  not  constitute  a  gUt  inter  vivos,  nor 
is  It  a  teetamentaiy  disposition,  but  la  a  deed  of  trust  operat- 
ing inpraetenti.    .Ebraev  v>  Saney,  479 

TKTJST. 

See  Beqctest,  3,  4;    Chabitadle    Bequest,  3;    Chasi- 
TABLE   Uses;     Life   Estate,    4,    7;      Precatory    Wohdb; 
Tbcstee. 
TBUSTBB. 

1.  Although  there  be  no  wotds  of  gift  to  the  trustee,  he  takes  tha 

legal  title  to  the  trust  estate,  such  Utle  being  uecessair  tor  tbe 
purposes  of  the  trust.  Toronto  General  Tnut  Co.  y.  Chicago 
etc.,  B.  Co.  SO* 

2.  Where  the  courts  of  New  Xorii  will  not,  for  reasons  of  public 

poller,  aid  fcH^ga  executors  or  administrators  fn  removing  as- 
6eU  from  this  state,  to  the  prejudice  of  domestio  creditors,  a 
foreign  trustee,  having  tlie  legal  title  to  the  assets,  may.  by  the 
oomltf  of  natliHiB,  maintain  an  action  here  In  respect  thereof, 
when  he  doeei  nothing  to  the  prejudice  of  dtwiestlc  credltma.  Id, 

8.  Code  Clytl  Proc.  N.  Y..  i  281S,  provides  that  when  a  sole  tes- 
tamentat?  trustee  dies,  becomes  a  lunatic.  Is  removed,  or  re- 
signs,  and  tiie  trust  baa  not  been  fully  executed,  the  Surro- 
gate's Conrt  may  appoint  a  sncccsaw,  unleas  such  appdntmoit 
would  contravene  the  express  teims  of  the  wUL  Hrtd,  that; 
Qotwlthstanding  tlte  use  of  the  word  "  stde,"  the  prorlskm  ap- 
plies to  a  caae  where  tliere  are  several  trustees,  and  all  reslgo. 
EoyeeY.AdantB,  542 

4.  Upon  the  deatfa  of  a  trustee,  under  1  Rev.  St  N.  T..  pp.  730; 
731,  fl  71,  72,  the  trust  devolves  upon  the  supreme  court,  and 
It  has  Jurisdiction  to  appcdnt  trustees,  wltti  full  power  to  ex- 
ecute the  trust.   Id, 

6.  Where  a  power  of  sale  is  conferred  t^  the  will  tipoa  the  ex- 
ecutors, or  "whoever  BhaU  execute  this  will,"  It  Is  notaperswal 
trust,  and  may  be  executed  oy  trustees  lawfully  app<rinted  to 
succeed  the  executors,  who  have  redgned.    Id. 

TBUSTEB. 

See  DisTRiBijTiON  OF  Leoaoies;  Pomaa,  Sj  4. 


I7NDUB  INFLUENCB. 
The  &Gt  that  a  person  who  had  made  two  wllla,  dividing  his  prop- 
erty between  his  wife  and  his  sister,  within  a  few  daya  after 
m^dng  the  second,  and  after  several  days  of  very  severe  HI- 
nees  of  which  he  died  In  a  few  hours,  made  another  will 
revising  those  made  before,  and  leaving  all  bis  property  to 
Us  wife,  (no  reason  being  apparent  for  the  change  In  the  dis- 
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UNDUE  INFLUENCE-Co«((»uod. 

poaltlon  of  hlB  property),  Is  not,  In  the  absence  of  onj  otlier 
evidence  of  undue  Influeoce,  sufficient  to  require  the  Issue  of 
undue  Influence  on  the  part  of  the  wife  to  be  Batnnltted  to  the 
Jury.    Nelion'g  Witl,  18S 

VERBAL  WILL. 

See  NuMcuPATJVE  Will. 

VESTED  RBJIAIXDEH. 
See  Reuainder. 

WILL. 

1.  A  statutory  provMon  (Ark.  Code  Civ.  Proc.  63U)  providing  that 

a  signature  to  a  'wUl  shall  be  deemed  to  "  Include  mark  'wben 
tiie  peraon  cannot  write,  bis  name  being  written  near  It  and 
witnessed  by  the  person  who  writes  his  name  as  a  witness." 
does  not  preclude  other  proof  of  the  attestation  where  the  per- 
son writing  the  witness'  nninc  falls  to  sign  his  own  name;  nor 
Is  signature  by  mark  permitted  solely  upon  the  ground  of  Il- 
literacy.   Ihirit  V.  SemTnts,  36 

2.  The  (ormaJ  attestation  of  wills  is  governed  by  the  atatnte  In 

foi-ce  at  the  time  of  execution  and  not  by  the  statute  existing 
at  the  time  of  the  testator's  death.    Appeal  of  Lane,  99 

3.  A  will  may  be  attested  by  witnesses  "  In  the  presence  "  of  the 

testatrix,  althou^  It  be  physically  Impoeslhle  for  her  to  see 
the  witnesses  In  the  act  of  signing.     Cooky.  Winchetter,     109 

4.  Upon  the  trial  of  an  appeal  from  an  order  admitting  a  will  to 

probate,  an  attomey-iit-law,  who  bad  been  the  legal  adviser  of 
the  testator,  was  permitted  to  disclose  rommtmlcatlons  made 
to  him  by  the  deceased  In  bin  lifetime  upon  bu.ilnes8  matters, 
and  tbe  advice  and  coimsel  ^ven  thereon.  The  object  of  tbe 
testimony  was  to  lay  a  foundation  for  the  admission  in  evidence 
of  the  opinion  of  said  attorney  as  to  the  sanity  of  the  testator, 
and  there  wns  notbtog  In*  the  testimony  which  In  any  manner 
reflected  upon  the  character  or  reputation  of  the  deceased.  Held, 
that  the  contestant,  who  was  iHie  of  the  helrs-tiMaw  of  the 
deceased,  could  not  be  pennltted  to  exclude  each  testimony  by 
tnvoklns  the  rule  of  privileged  commtmlcattons.  Inre Layman  » 
TTtll,  12T 

B.  A  direction  to  executors  to  purchase  at  a  price  left  blank  In 
tbe  will,  a  tract  of  land  at  or  near  the  residence  of  the  devisees 
for  their  use  as  a  cattle  pasture,  without  any  other  sort  of 
deslgnatlMi  by  which  any  particular  piece  or  quantity  of  land 
could  be  determined,  Is  void  for  uncertainty,  in  re  Traylor'g 
Eetate,  223 

6.  Under  (he  statute  of  Oregon,  every  will,  In  order  to  be  effective. 
Is  required  to  be  in  writing,  signed  by  the  testator,  or  by  some 
other  person,  under  his  dlrectl<Hi,  In  his  presence,  and  attested 
by  two  or  more  competent  witnesses,  subscribing  Uidr  names 
to  the  win  in  the  presence  of  the  testator. 


D.qitizeabyG00l^lc 


mi  iin>BK. 

WlhL— Continued. 
Tbe  acknowledgment,  bowerer,  cftnnot  be  inferred  fnun  mere  si- 
lence.   Lord,  J.,  dlseenting.    I/uperv.  WerU,  243 

7.  To  prore  the  esecutlon  of  tbe  will,  It  mnst  be  shown  Qi&t  tbe 

witnesBes  who  Bubecilbed  tlietr  names  to  It  dl^  bo  at  tbe  request 
of  tbe  teetator;  that  they  saw  him  rign  it>  beard  him  acknowl- 
edge It,  or  obeerved  acts  which  mmilstakablr  Indicated  that 
he  had  signed  It 
And,  In  OTder  to  admit  tbe  nilt  to  probate.  It  mnst  be  proven  to 
have  beon  so  signed  and  attested,  and  that  tbe  testator.  In  the 
case  of  tbe  disposal  of  goods  and  chattels,  was  over  the  age 
of  18  years,  and.  In  tbe  case  of  tbe  disposal  of  real  property, 
was  of  21  years  of  age  and  upwards,  and  was  of  sound  mind. 
Id. 

8.  The  proof  of  a  will  should  not  btU  because  the  testlmoiiy  of 

tbe  subscribing  witnesses  thereto  Is  Insufficient  to  estabUsb  Its 
execution,  provided  It  can  be  proven  by  other  competent  evl- 
dmce  or  by  drcumstances  clearly  Indicating  its  execution;  but 
where  such  proof  Is  not  made,  courts  have  no  more  authorltr 
to  adjudge  the  will  etTectlye  than  they  would  have  to  attempt 
to  ^iforoe  an  oral  expression  of  a  party  regarding  tbe  disposi- 
tion which  should  be  made  of  bis  property  at  bis  death.  Id. 
6.  A  testator  can  dlslob^t  bis  helm  and  next  of  kin  only  by 
leaving  his  property  to  others.  Mere  words  of  exduMon  In  an 
luslmtDent  maldng  no  dlepooltlon  of  the  estate  will  not  snfflce 
to  dlsmherlt.     Coffman  y.  Coffman,  3S0 

WILL. 

Bet  ANCILLA.RT  Probate;  Codicil;  Cokbtruotiok,  15; 
Coktract;  Devisee;  Holooraphic  Will;    LirB    Estate; 
NuNcuPATivK   WiLt;  Prkoatort  Words;    Pbobate;  Re- 
vocation; Testauentart  Capacitt,  &c. 
mDOW. 

Bee  Elzctiok,  1,  4,  5. 
WITNESSES. 

See  NuHCHFATiTE  Will;  Will,  1,  2,  3,  6—8. 
WOEDa  AND  PHKASES. 

"  without  legal  heirs."      Underaood  v.  Bobbtne,  52 

"  ose  and  Improvement"     Peekham  T.  Lego,  66 

"neOMsary  toe  their  personal  oranfart"    Id.  66 

"may  require  for  his  personal  use."  Bvll  v.  Hollowav,  IS 
"  In  the  presMJce  "  of  testatOT  In  statute.  Cod  v.  Wincheiter  109 
"  heirs  of  body."    Summers  v.  Smith,  lis 

"lawful  heirs."     Conger  v.  Lowe.  139 

"devisees  or  heirs  at  law"  In  insurance  polldes.  AlextmderT. 
NorthKeetem  Mtuonio  Aid  Amoeiation,  163 

"  to  be  for  her  comfort  and  support"    Matpuird  v.  Cleavet,  210 
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WORDS  AND  PHRASES-OMiftniwd. 

"hdra  fit  law"  in  a  gift  over.     Lincoln  v.  Ferry,  288 

"  die  without  iamie."    Hackney  t.  Tracy,  S43 

"of"  construed  to  mean  "to."    In  re  SwInturBC,  855 

"  die,  leavlog  no  legal  helis  tram  of  tbelr  own  bodr."    Id.  3S5 
"  signature."    Succession  of  amount,  361 

"dividends."    ' Gibbons Y.Mahon,  3M 

"all  tlie  personal  property  wUcb  I  may'  have  at  mj'  deatb." 
iSmmons  v.  Seatel,  408 

"  family."    Phillipg  v.  Ferguson,  480 

"  purcliase."    SUjmm  t.  Bottmck,  601 

"or"  for  "and,"  and  "and"  for  "or."     Codyv.Bunn,       52B 
"their  children."    Evovg \ .  Opptrman,  650 

"  die  without  child  or  children."    MeCormick  t.  McEUigott,  666 
"drtl  iultB."     StaU\.UtMM,  616 
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